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o  p  I  :t^  I  o  isr  8 

OF 

HON.  CHARLES  DEVENS,  OF  MASSACHUSETTS. 

APPOINTEt)  MABCH  12,  1877. 


STATE  PROCESS. 


Write  issaed  by  the  eonrto  of  Minnesota  ran  into  and  npon  the  military 
reservation  of  Fort  Snelling,  in  that  State. 

Department  of  Justice, 

January  6, 1881. 

Sib  :  Beferring  to  yoar  inqairy  whether  service  of  writs 
from  coarts  of  the  State  of  Minnesota  should  be  allowed  on 
the  reservation  of  Fort  Snelling,  I  think  the  question  pro- 
posed is  fally  answered  by  the  opinion  of  Attorney -General 
Williams  (14  Opin.,  33,  and  see  the  cases  there  cited),  in 
which  it  was  held  that  jurisdiction  over  the  lands  lying 
within  the  limits  of  the  military  reservation  of  Fort  Leaven- 
worth passed  from  the  United  States  to  the  State  of  Kansas 
under  the  operatioi^of  the  act  of  Jane  29, 1861,  chapter  20, 
admitting  that  State  into  the  Union,  and  that  to  restore 
ezclasive  jurisdiction  to  the  United  States  a  cession  thereof 
by  the  State  would  be  necessary. 

Upon  the  authority  of  this  opinion  (which  seems  to  me 
entirely  satisfactory)  I  therefore  reply  to  your  question  that 
writs  from  the  State  of  Minnesota  do  run  into  and  upon  the 
reservation  of  Fort  Snelling. 

As  Oeneral  Terry  requests  immediate  answer,  I  have  not 
thought  it  necessary  to  delay  by  reasoning  out  the  argument 
which  leads  to  this  conclusion. 

Very  respectfully,  your  obedient  servant, 

0HA8.  DEVENS. 
Hod.  Alexander  Ramsey, 

Secretary  of  War. 
272— VOL  xvn 1  1 


2                                 HON.    CHABLE8   DEVENS 
lispector-fleienl'g  PepTfeat. 

INSPECTOB-OENERAL'S  DEPABTMENT. 

The  act  of  December  12, 1878,  chap.  2,  limits  the  nomination  of  brigadier- 
general  in  the  Inspector-Generars  Department  to  the  senior  officer 
thereof.  Provisions  of  that  act  compared  with  those  of  section  1193, 
Bevised  Statutes,  and  distinction  between  them  indicated. 

Department  of  Justice, 

January  8, 1881. 

Sib  :  I  have  read  the  brief  sabmitted  to  you. 

By  examining  the  act  of  December  12, 1878,  it  will  be  seen 
that  the  language  is  that  '<  the  rank  of  the  senior  Inspector- 
General  of  the  United  States  Army  shall  be  brigadier- 
general." 

The  proviso  shows  that  the  whole  act  is  limited  to  the 
officers  of  the  Inspector-General's  Department. 

I  am  of  the  opinion  that  General  Sackett,  who  has  now 
become  the  senior  Inspector-General,  is  entitled  to  the  nom- 
ination as  brigadier-general.  The  fact  that  no  other  officers 
could  be  added  to  the  corps  (it  being  limited  by  the  act  of 
1874  to  five  officers),  I  think,  clearly  shows  that  the  senior 
officer  must  be  from  the  Inspector-General's  Department  it- 
self. By  the  retirement  of  General  Marcy  no  vacancy  was 
created  in  that  department.  This  construction,  of  course, 
limits  the  act  of  1878  to  the  right  on  the  part  of  the  Presi- 
dent to  nominate  the  senior  Inspector-General.  That  must 
certainly  be  its  construction  with  regard  to  the  first  appoint- 
ment made  under  that  act;  and,  if  the  authority  is  continu- 
ing (and  I  consider  that  it  is),  the  same  limitation  subse- 
quently exists. 

I  see  by  the  papers  that  since  the  retirement  of  General 
Marcy  an  officer  junior  to  General  Sackett  is  to  be,  or  is, 
retired — General  Shriver;  but  it  does  not  seem  to  me  that 
this  can  affect  the  matter.  The  question  is  as  to  the  con- 
struction  of  the  act;  and  as  until  that  retirement  no  officer 
outside  of  the  Inspector-General's  Department  could  have 
been  appointed  without  violation  of  the  provision  that  the 
inspectors-general  shall  be  limited  to  five  in  number,  it  is 
shown  that  its  true  construction  is  to  invest  the  senior  In- 
spector-General with  the  rank.  General  Shriver's  retirement 
will  reduce  the  number  below  five.    It  should  not  deprive 


TO   THE   SECBETABT   OP   WAR. 


Br«fet  CoMMis 


General  Sackett  of  his  rights  already  acquired  by  the  retire- 
meDt  of  General  Marcy ;  and  the  vacancy  which  will  exist  in 
the  Inspector-General's  Department  by  the  retirement  of 
General  Shriver  shoald  be  filled  by  an  appointment  into  that 
department  of  an  officer  who  will  be  the  janior  officer  thereof 
In  the  papers  sent  to  me  reliance  seems  to  be  placed  on 
section  1193,  Kevised  Statutes,  which  provides  for  the  ap- 
pointment of  the  Adjutant  General  and  certain  other  chiefs 
of  corps  from  the  corps  to  which  they  belong.  It  is  argued 
that  because  the  Inspector-General  is  not  here  named,  he  can 
be  appointed  from  the  Army  generally.  It  is  sufficient  an* 
swer  to  this,  I  think,  to  say  that  the  section  1193,  in  provid- 
ing for  the  appointment  of  chiefs  of  certain  other  staff  corps, 
gives  the  President  the  right  to  free  selection  from  that  corps ; 
but  the  act  of  December  12, 1878,  in  regard  to  the  Inspector- 
General's  Department,  limits  the  President  to  the  senior 
officer  thereof. 

Very  respectfully,  your  obedient  servant, 

OHAS.  DEVENS. 


The  President. 


BREVET  COMMISSIONS  OF  JUDGE-ADVOCATES. 

Where  a  Judge- advocate,  appointed  in  the  volunteer  service  under  the 
act  of  July  17,  1862,  chap.  201,  with  the  rank  of  ras^or,  was  after- 
wards and  prior  to  the  act  of  July  28,  1866,  chap.  299,  as  amended  by 
the  act  of  February  25,  1867,  chap.  79  (by  operation  of  which  acts  he 
became  transferred  from  the  volunteer  to  the  regular  service),  brevetted 
a  lieutenant-colonel  and  also  a  colonel  of  volunteers :  Held  that  the  said 
acts  of  1866  and  1867  produced  no  effect  upon  the  brevet  commissions 
in  the  volunteer  service  previously  conferred,  and  that  such  brevets 
can  not  be  treated  as  brevets  in  the  regular  service. 

Department  of  Justice, 

January  13, 1881, 
Sir  :  Your  letter  of  December  22, 1880,  incloses  a  com- 
mnnication  from  M%j.  William  Winthrop,  Judge-Advocate 
U.  S.  Army,  dated  November  5,  .1880,  with  the  indorsements 
thereon  and  the  papers  accompanying):  the  same. 

Major  Winthrop  applies  to  have  the  entries  in  the  Army 
Begister  as  to  his  brevet  rank  so  amended  as  that  he  shall 


HON.    CIIABLES   DEVENS 


Brevet  Coni^lBStOHS  of  jMife-AifocAtrs. 


appear  in  the  uezt  Register  as  a  brevet  colonel  in  the  regular 
army. 

The  question  raised  is  whether  Major  Winthroi),  who  was 
brevetted  lieutenant-colonel  and  colonel  in  the  ^'  volunteers," 
is  now  entitled  to  that  brevet  rank  in  the  '*  regular  Army  1^ 

The  act  of  July  17, 18G2,  authorized  the  President  to  ap- 
I>oint,  with  the  advice,  etc.,  of  the  Senate,  ^'  for  each  army 
in  the  field  a  judge-advocate,  with  the  rank  of  a  mnjor  of 
cavalry,  who  shall  perform  the  duties  of  judge-advocate  for 
the  army  to  which  they  respectively  belong,  under  the  direc- 
tion of  tlic  judge-advocate  general." 

Under  this  law  Major  Winthrop  with  other  gentlemen 
was  appointed  a  judge-advocate.  He  was  nominated  and 
confirmed  by  the  Senate  for  appointment  in  the  <'  volunteer 
force."  He  was  afterwards  nominated,  confirmed,  and  com- 
missfoned  for  the  brevets  of  lieutenant-colonel  and  colonel 
of  volunteers. 

The  act  of  July  28,  186G,  as  amended  by  act  of  February 
25,  1867,  retained  certain  of  the  judge-advocates  (including 
Major  Winthrop)  in  the  service  ^'  upon  the  same  footing  in 
respect  to  tenure  of  office  and  otherwise  as  other  officers  of 
the  Army  of  the  United  States."  The  act  of  April  10, 1869, 
fixed  the  number  of  judge-advocates  at  eight,  and  author- 
ized the  President,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  fill  all  vacancies  which  had  occurred  or  might 
thereafter  occur  in  such  offices. 

It  has  been  held  that  the  operation  of  this  legislation  was 
to  transfer  these  officers  into  the  regular  Army,  and  that  they 
did  not  need  any  new  appointment  by  the  President,  with  the 
advice  and  consent  of  the  Senate,  and  no  new  appointment 
has  been  made. 

These  officers  did  not  belong  to  the  regular  Army  until 
they  were  made  officers  thereof  by  the  act  of  February  25, 
1867.  While  their  commissions  still  purport  to  be  in  the 
^^  volunteer"  force,  this  legislation  operated  to  extend  these 
commissions  so  as  to  make  the  officers  holding  them  officers 
of  the  "regular"  force. 

Without  discussion  I  assume,  therefore,  in  this  opinion  that 
the  question  submitted  to  Attorney-General  Hoar,  an<l  an* 
swered  by  him  on  June  4, 1869  (13  Opin.,96),  namely,  that 
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the  tbeii  incumbents  of  the  office  of  jadge-advocate  were  offi- 
cers of  the  regalar  Army,  lawfully  appointed  and  commis- 
sioned, is  rightfully  decided. 

But  if  the  operation  of  the  legislation  is  to  transfer  these 
officers  Into  the  regular  Army  with  the  rank  held  by  tbcm 
at  the  time,  and  upon  the  same  footing  in  respect  to  tenure 
of  office  as  other  officers  of  the  Army,  it  has  no  retroactive 
effect,  and  does  not  make  them  officers  of  the  regular  Army 
from  the  time  when  the  brevets  in  question  were  received. 
I  think  there  could  be  no  question  if  these  gentlemen  had 
been  nominated  and  confirmed  by  the  Senate  and  afterwards 
commissioned  as  officers  of  the  regular  Army,  that  the  com- 
missions thus  received  would  not  carry  therewith  any  right 
to  have  the  brevet  commissions  held  by  them  in  the  ^^  volun- 
teer'' service  treated  as  brevets  in  the  ''regular''  service; 
and  when  legislation  at  a  particular  date  transfers  them  from 
the  volunteer  to  the  regular  service,  although  such  transfer 
may  operate  in  spite  of  the  language  of  their  commissions  to 
make  them  officers  of  the  regular  service,  no  effect  will  be 
produced  upon  the  brevets  held  by  them  in  the  volunteer 
service. 

I  do  not,  of  course,  discuss  the  question  whether  Congress 
might  not  have  transferred  them  with  their  brevet  rank  as 
well  as  their  actual  rank;  but  there  is  no  legislation  to  that 
effect. 

The  suggestion  made  is  that  this  ruling  would  make  the 
brevet  commissions  nullities.  I  do  not  so  consider  it.  They 
would  have  the  same  effect  as  brevet  commissions  received 
by  officers  of  volunteers  who  were  afterward  appointed  to 
lineal  rank  in  the  regular  Army  similar  to  that  held  by  them 
when  in  the  volunteer  service.  Undoubtedly  the  brevet  com- 
mission must  have  a  commission  to  rest  upon  when  conferred. 
When  Major  Winthrop  was  brevetted  he  had  a  commission 
in  the  volunteer  service.  When  he  is  transferred  to  the  reg- 
ular Army  by  the  legislation,  although  his  volunteer  commis- 
sion ceases  to  exist  it  only  does  so  in  the  same  way  that  it 
would  if  he  had  been  commissioned  into  the  regular  Army. 

The  suggestion  is  made  on  behalf  of  Major  Winthrop  (see 
letter  of  December  6, 1876),  that  the  corps  never  consisted  of 
volunteer  officers  in  the  proper  sense  of  the  term,  and  that  as 
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to  their  brevet  commissioDS  those  were  of  the  same  nature 
as  the  origiual  rank  to  which  they  were  incident. 

In  the  view  I  take  of  the  matter  the  judge-advocates  were 
volunteer  officers  in  the  proper  sense  of  the  term.  The  brevet 
commissions  were  of  the  same  nature,  and  they  do  not  change 
their  nature  when  the  commissions  themselves  are  changed, 
whether  that  change  be  effected,  as  in  this  case,  by  legislation 
or,  as  ordinarily,  by  new  appoiutment  and  confirmation. 
Very  respectfully,  your  obedient  servant, 

CHA8.  DEVENS. 
Hon.  Alexander  Bamsey, 

Secretary  of  War. 


MARTELLO  towers  near  fort  TAYLOR,  FLA. 

In  the  case  of  certain  martello  towers,  outworks  of  Fort  Taylor,  Fla., 
which  were  erected  daring  the  rebeUion,  on  land  then  in  the  military 
occapatiou  of  the  United  States:  AdvUed,  that  if  the  title  to  such 
land  has  not  been  acquired  by  the  Goyemment,  but  is  held  by  indi- 
viduals, and  it  is  deemed  expedient  to  permanently  ret>ain  possession 
thereof  for  military  purposes,  application  be  made  to  Congress  by 
the  War  Department  for  authority  to  acquire  the  same,  instead  of 
forcing  the  owners  to  go  there  for  relief. 

Department  of  Justice, 

January  21, 1881. 

Sir  :  I  have  considered  the  case  presented  in  your  letter 
of  the  16th  of  November  last  in  re^^uxl  to  the  sites  of  the 
advanced  martello  towers,  ontworks  of  Fort  Taylor,  on  the 
island  of  Key  West,  Fla. 

It  appears  by  your  letter  that  these  towers  were  built  at 
great  cost  at  an  early  period  in  the  rebellion,  when  the 
exigencies  of  the  times  and  certain  diflSculties  in  procur- 
ing titles  prevented,  in  the  judgment  of  the  Chief  of  En- 
gineers and  the  Secretary  of  War.  the  purchase  of  the  sites, 
and  it  is  presumed  they  were  occupied  by  the  United  States 
as  an  act  of  war  in  the  seceded  State. 

The  land  embracing  the  sites  was  recently  purchased  at  a 
tax  sal9  by  a  citizen,  who  has  since  been  attempting  to  re- 
move sand  therefrom  to  the  endangerment  of  the  towers. 
You  inquire  ^Mf  under  the  circumstances  the  United  States 
can  hold  possession  of  the  sites,  exclude  intruders,  whether 
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they  claim  to  be  owners  or  not,  and  force  the  owners  to  enter 
claims  for  the  land,  either  in  Congress  or  before  the  Court  of 
Claims,  by  which  means  they  can  obtain  proper  compeuna- 
tion  for  their  lands." 

In  reply,  I  have  the  honor  to  state  that  in  my  opinion  the 
United  States  can  hold  the  possession  of  the  sites,  and  ex- 
clude intruders  therefrom,  whether  they  claim  to  be  owners 
or  not;  and  further,  that  no  proceedings  to  oust  the  United 
States  from  the  possession  of  the  premises  ara  maintainable 
{Carr  t.  United  States^  98  U.  8.  B.,  433).  Yet,  if  the  title  to 
the  sites  has  not  been  acquired  by  the  United  States,  but  is 
held  by  individuals,  and  it  is  deemed  advisable  that  the 
United  States  should  i)ermanently  retain  the  possession  of 
the  sites  for  military  purposes,  I  suggest  the  propriety  of 
the  Department  of  War  applying  to  Congress  for  authority 
to  acquire  the  title,  either  by  purchase  or  condemnation, 
instead  of  forcing  the  owners  themselves  to  go  to  Congress 
for  relief. 

I  am,  sir,  very  respectfully, 

CHAS.  DEVENS. 
Hon.  Alexander  Eamsey, 

Secretary  of  War. 

NOTB.— The  Sapreme  Conrt,  in  United  States  ▼.  Lee  (106  U.  S.,  196), 
has  since  decided  that  where  an  oflScer  or  agent  of  the  Government, 
holding  posse aeion  of  property  for  pnhlio  uses,  is  sued  therefor  by  a  per- 
son claiming  to  be  the  owner  thereof  or  entitled  thereto,  the  lawfulness 
of  that  possession  and  the  right  and  title  of  the  United  States  to  the 
property  may,  by  a  conrt  of  competent  Jurisdiction,  be  inquired  into  and 
adjudged  accordingly. 

CASE  OF  COLONEL  STONEMAN. 

Upon  consideration  of  the  facts  in  the  case  of  the  retirement  of  Col.  Qeoige 
Stoneman,  U.  8.  Army :  Held,  that  that  officer  was  not  entitled  to  be 
retired  as  a  major-general  on  account  of  disability  occasioned  by 
wonnds  received  in  battle,  nnder  the  provisions  of  section  32  of  the 
act  of  July  28, 1866,  chap.  299  (it  not  appearing  that  his  disability  wss 
so  oocasioned ),  bnt  that  he  was  properly  retired  on  his  rank  of  colonel- 

Department  op  Justice, 

January  28, 1881. 
Sib:  By  letter  of  January  23,  1881,  Col.  George  Stone- 
man,  U.  S.  Army,  objects  that  his  retirement  as  a  colonel  in 
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the  Army  was  improperly  made  by  the  recent  President,  and 
requests  a  revocation  of  the  Special  Orders,  No.  322,  of  1871, 
and  that  he  may  be  borne  on  the  retired  list  of  the  Army  in 
accordance  with  special  orders,  No.  307,  current  series,  1878. 

By  the  order  of  August  16, 1871,  Gleneral  Stoneman,  upon 
the  report  of  an  examining  board,  having  been  held  incapaci- 
tated for  active  service  by  reason  of  wounds  or  injury  re- 
ceived during  the  time  lie  held  the  command  of  major-general 
of  the  Qnited  States,  it  was  directed  by  the  President  ^^  that 
his  name  bcTplaced  on  the  list  of  retired  officers  of  that  class 
in  which  the  disability  results  from  long  and  faithful  service 
or  from  wounds  or  injury  received  in  the  line  of  duty,  in  con- 
formity with  sections  16  and  17  of  the  act  of  August  3, 
1861;"  and,  further,  that  in  accordance  with  section  32  of 
the  act  of  July  28,  1866,  Colonel  Stoneman  be  retired  with 
the  full  rank  of  major-general. 

Before  this  onler  was  actually  executed,  and  before  it  had 
reached  Colonel  Stoneman,  it  was  revoked  by  Special  Orders, 
No.  322,  August  19,  1871,  which  recited  that  the  order  hav- 
ing been  based  upon  a  recommendation  of  the  retiring  board 
which  was  made  nnder  a  misconception  of  the  law,  the  same 
was  thereby  revoked,  and  Colonel  Stoneman  was  retired  on 
his  rank  of  colonel,  it  not  appearing  that  he  was  wounded  in 
battle,  and  the  law  requiring,  in  explicit  terms,  that  an  officer 
shall  be  disabled  by  ^^  wounds ''—not  by  disease — to  enable 
the  President  to  retire  bini  on  the  rank  of  the  command  held 
by  him  when  so  wounded. 

Section  32  of  the  act  of  July  28,  1866,  is  as  follows : 

*^And  be  it  further  enacted  That  officers  of  the  regular  army, 
entitled  to  be  retired  on  account  of  disability  occasioned  by 
wounds  received  in  battle,  may  be  retired  upon  the  full  rank 
of  the  command  held  by  them  whether  in  the  regular  or  vol- 
unteer service  at  the  time  such  wounds  were  received." 

The  claim  of  General  Stoneman  is,  that  as  the  disease  from 
which  he  was  suffering,  namely,  "piles,"  was  aggravated  or 
occasioned  by  jolting  in  the  saddle  during  hie  active  service, 
he  is  therefore  entitled  to  be  retired  "on  account  of  disability 
occasione<l  by  wounds  received  in  battle."  He  further  claims 
that,  whether  erroneously  construing  the  law  or  not,  the  con- 
struction given  it  by  the  medical  board  is  final. 
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I  am  unable  to  concur  in  either  of  these  views.  The  report 
clearly  shows  that  the  injuries  received  by  Colonel  Stone- 
man  were  not  wounds  received  in  battle,  but  were  the 
ordinary  series  of  contusions  from  the  jolting^  of  the  saddle 
which  ags^vated  the  disease  from  which  he  was  suffering. 
Nor  can  the  opinion  of  the  medical  board  be  permitted  to 
control  a  distinct  provision  of  law  which  limits  the  retirement, 
under  the  section  32  referred  to,  to  retirement  '^  on  account 
of  disability  occasioned  by  wounds  received  in  battle." 

Upon  the  whole  case  I  am  therefore  of  opinion  that  no  in- 
justice hafi  been  done  to  Colonel  Stoneman ;  that  the  original 
order  was  properly  recalled,  it  not  having  been  completely 
executed ;  and  that  even  if  it  had  been  executed  and  deliv- 
ered to  Colonel  Stoneman  and  his  name  placed  on  the  retired 
list  as  a  major-general,  it  would  now  be  the  duty  of  the  Presi- 
dent to  place  him  upon  the  retired  list  as  a  colonel,  upon  ex- 
amination of  the  papers  in  the  case. 

Very  respectfully,  your  obedient  servanti 

CHAS.  DEVENS. 

The  President. 


CASE  OF  GENERAL  SCHUYLER  HAMILTON. 

Opinion  of  November  28,  1874  (14  Opin.,  506),  upon  the  claim  of  General 
Schayler  Hamilton  to  be  borne  on  the  retired  list  of  the  Army,  re- 
affirmed. 

Department  op  Justice, 

January  29, 188L 

Sm :  I  have  carefnlly  examined  the  case  of  General  Schuy- 
ler HamiltiOn,  as  exhibited  in  his  papers  referred  to  me  by 
yon  and  transmitted  from  the  War  Department. 

General  Hamilton,  by  a  memorandum  which  I  inclose, 
informs  me  that  he  does  not  now  desire  to  press  his  request 
upon  the  President  for  a  board  of  officers  upon  his  case,  but 
desires  that  the  Attorney-General  would  express  his  opinion 
as  to  whether  he  ((General  Hamilton)  is  now  entitled  to  be 
borne  on  the  army  list  as  a  retired  officer  with  the  rank  of 
lientenaut-colonel. 

An  examination  of  the  fourteenth  volume  of  the  Opinions 
of  the  Attorney-General'  (p.  506)  will  show  that  the  case  of 
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General  Hamilton  has  once  been  folly  examined  and  passed 
npon  by  this  Department.  I  do  not  perceive  that  any  new 
facts  are  suggested  to  those  which  were  then  before  the  De- 
partment I  am  of  the  opinion  that  sach  adjudication  is 
correct,  and  accordingly  that  the  claim  of  Oeneral  Hamilton 
to  be  placed  on  the  retired  list,  based  upon  his  appoint- 
ment by  Brevet  Lieutenant-General  Scott  on  his  staff  as  a 
military  secretary,  is  inadmissible  under  the  laws  in  force, 
he  not  being  an  oflScer  on  the  active  list  by  virtue  of  that 
appointment ;  and,  further,  that  under  the  act  of  March  3, 
1857,  General  Scott  was  entitled,  when  exercising  command 
according  to  the  rank  of  brevet  lieutenant-general  and  then 
only,  to  the  staff  to  which  he  had  appointed  General  Ham- 
ilton, and  that  upon  the  retirement  of  General  Scott  from 
active  service  and  consequent  withdrawal  from  command, 
to  wit,  November  1,  1861,  the  appointment  of  General  Ham- 
ilton was  ipso  jure  revoked. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
The  Pbesident. 


RELATIVE  BANK  IN  PAYMASTER'S  DEPARTMENT. 

RelAtlve  rank  in  the  Paymaster's  Department  of  the  Army,  as  between 
officers  having  the  same  grade  and  date  of  appointment  and  com- 
mission, was  regalated  by  the  act  of  March  2,  1867,  chap.  159  (Rev. 
Stat.,  see.  1219  and  1292),  and  was  determined  by  length  of  service  as  a 
commissioned  officer,,  compnted^tccording  to  the  provisions  of  that  act. 

Except  as  between  sach  officers  as  have  the  same  date  of  appointment 
and  commission,  the  matter  of  relative  rank  was  left  by  that  act  to 
be  governed  by  the  dates  of  the  commissions  under  which  the  officers 
are  at  the  time  serving. 

Department  of  Justice, 

February  9,  1881. 
Sir  :  I  have  received  the  letter  from  yonr  Department  of 
the  29th  of  January,  inclosing  a  commanication  from  Maj. 
0.  M.  Terrell,  paymaster,  U.  S.  Army,  dated  January  25, 
applying  for  a  reconsideration  of  the  opinion  of  Acting 
Attorney-General  B.  F.  Bristow,  dated  Jane  13,  1878  (13 
Opin.,  441),  on  the  ground  that  said  opinion  was  based  npon 
an  erroneous  statement  of  facts. 
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Neither  yoar  letter  nor  that  of  Major  Terrell  gives  a  state- 
ment of  what  is  erroneous  in  the  facts  which  were  before 
General  Bristow.  Apparently  there  is  an  error  in  his  opinion 
as  to  the  rule  of  practice  existing  in  the  Pay  Department,  he 
understanding  that  by  that  rule  a  senior  officer  on  one  day 
might  become  a  junior  officer  on  the  following  day  under 
the  act  of  May  15, 1820,  by  which  the  term  of  office  for  which 
paymasters  in  the  Army  were  appointed  was  limited  to  four 
years.  This  error  (if  it  be  one),  or  if  it  be  that  to  which 
your  letter  refers,  is  obviously  unimportant. 

It  is  not  the  less  true  that  the  act  of  March  3, 1847,  was 
intended  tx>  fix  definitely  the  rank  in  the  Pay  Department, 
between  officers  having  the  same  grade,  in  favor  of  the  old- 
est in  service  in  the  Department,  without  regard  to  the  date 
of  commission  under  which  they  might  be  acting  at  the  time; 
and  the  only  apparent  reason  for  such  an  act  was  to  prevent 
the  confusion  which  would  arise  from  the  senior  officer  of  one 
day  becoming  the  junior  of  another. 

After  the  act  of  March  2,  1849,  this  provision  would  have 
lost  its  practical  importance,  as  length  of  service  would 
thereafter  generally  coincide  with  the  date  of  commission. 

It  is  not,  however,  necessary  to  carefully  consider  these 
statutes,  as  the  subject  of  relative  rank  in  the  Pay  Depart- 
ment between  officers  having  the  same  grade  and  date  of 
appointment  and  commission  was  dealt  with  by  the  act  of 
March  2, 1867.  This  act,  while  it  disposed  of  the  matter  of 
the  relative  rank  of  those  officers  having -the  same  date  of  ap- 
pointment and  commission,  left  the  matter  of  relative  rank  to 
be  regulated  solely  according  to  the  dates  of  the  commissions 
of  other  officers.  If,  therefore,  an  officer  has  a  date  of  ap- 
pointment and  commission  earlier  than  another  officer,  be  is 
entitled  to  take  rank  over  that  other,  even  if  the  latter  officer 
should  actually  have  served  a  longer  time  as  a  commissioned 
officer  of  the  United  States. 

On  carefully  reviewing  the  whole  opinion  to  which  my  at- 
tention has  been  called,  I  can  see  no  error  in  it  as  matter  of 
law  nor  any  as  matter  of  fact  which  in  any  way  affects  the 
accuracy  of  the  decision. 

The  provisions  of  the  first  and  second  sections  of  the  act 
of  March  2,  1867  (which  are  the  only  ones  which  need  be 


12  HON.   CHARLES   DEVENS 

C»»g  of  M>J.  Boticy  BMltli. 

considered  in  ibis  connection)  are  re-enacted  in  the  Eevised 
btatutesy  sections  1219  and  1292. 

The  papers  which  were  with  yoar  letter  are  herewith 
returned. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  Alexander  Ramsey, 

Secretary  of  War. 


CASE  OP  MAJ.  RODNEY  SMITH. 
This  case  is  controlled  by  the  opinion  in  Major  TerrelPs  case,  ante  p.  10. 

Department  of  Justice, 

February  9,  1881. 

SiE :  I  have  your  letter  of  the  8th  instant,  transmitting, 
at  the  request  of  Maj.  Rodney  Smith,  paymaster,  U.  S.  Army, 
certain  papers  relating  to  rank  among  Army  paymasters, 
etc.,  for  consideration  in  connection  with  the  ease  presented 
by  Maj.  0.  M.  Terrell. 

Previous  to  receiving  these  papers  the  case  of  Major  Ter- 
rell had  been  passed  upon  by  me  by  an  opinion  of  even  date 
herewith. 

I  have  read  the  papers  of  Major  Smith,  which  tend  only  to 
contirm  me  in  the  conclusion  which  I  have  heretofore  reached 
without  them.  They  further  seem  to  show  that  the  errone- 
ous statement  of  facts  claimed  to  have  been  the  basis  of  So 
licitor-General  Bristow's  opinion,  and  treated  by  me  as  un- 
important in  the  result,  was  not  in  fact  erroneous. 

I  should  have  called  your  attention  to  my  opinion  of  July 
6, 1877  (15  Opin.,  330),  in  which  it  was  held,  in  regard  to  a 
case  arising  in  the  Quartermaster's  Department,  that  the 
right  to  promotion  under  existing  law  would  be  governed  by 
seniority  of  commission,  irrespective  of  the  past  services  of 
the  officer. 

I  return  the  papers  which  accompanied  your  letter. 
Very  respectfully,  your  obedient  servant, 

OHAS.  DEVENS. 

Hon.  Alexander  Bamset, 

Secretary  of  War. 
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CASE  OF  WALKER  A.  NEWTON. 

Power  of  the  President  ander  the  aot  of  July  15,  1870,  chapter  294,  to 
drop  an  ofiBcer  from  the  rolls  of  the  Army,  considered. 

Neither  the  act  of  March  3,  1865,  chapter  79,  nor  that  of  July  13,  1866, 
chapter  176,  applies  to  cases  expressly  and  specifically  provided  for  by 
the  act  of  Jaly  15,  1870,  section  17. 

Department  op  Justice, 

February  16,  1881. 

SiE:  In  the  matter  of  the  application  of  Walker  A.  New- 
ton for  a  rebearlDg,  referred  to  me  by  you  upon  yester- 
day^s  request  of  the  Secretary  of  War,  I  have  the  honor  to 
report  that,  after  a  fiiU  and  careful  examination  of  all  the  vol- 
uminous papers  (herewith  transmitted,  for  restoration  to 
the  War  Department),  including  the  statements  of  the  peti- 
tioner and  the  briefs  of  his  counsel,  I  am  fully  satisfied  of 
the  correctness  of  the  conclusion  reached  by  the  former 
Secretary  of  War  (Mr.  McOrary),  that,  if  there  is  any  case 
made  for  relief,  there  is  no  relief  which  the  President  or  any 
executive  branch  of  the  Government  can  give. 

The  facts,  as  officially  stated  to  you,  are  as  follows : 

*^Mr.  Newton  received  an  appointment  as  second  lieuten- 
ant Thirty-fourth  Infantry,  August  29, 1867 ;  joined  his  regi- 
ment September  11, 1867;  and  continued  in  the  performance 
of  actual  military  duty  until  December  5, 1868 — a  little  more 
than  a  year.  On  the  last-named  date  he  left  his  post  on 
twenty  days^  leave,  which  was  afterwards  extended  twenty 
days — to  January  14, 1869 — on  which  date  he  should,  under 
Army  Regulations,  have  been  at  his  post.  But  it  appears 
that  he  remained  in  Philadelphia,  and  on  February  8  and 
March  27,  1869,  he  sent  from  that  city  certificates  stating 
that  he  was  not  fit  for  duty  by  reason  of  a  gunshot  wound 
through  the  thigh.  When,  where,  or  how  he  received  this 
wonud  is  not  shown  by  any  record  in  this  office. 

£n  April,  1869,  he  left  Philadelphia  to  join  his  regiment  in 
Mississippi;  but  meantime  his  regiment  had  been  consoli- 
dated with  the  Eleventh  Infantry  and  formed  the  Sixteenth 
Infantry,  leaving  Lieutenant  Newton  supernumerary,  or  un- 
assigned.  July  14, 1869,  an  order  was  issued  from  the  Adju- 
tant-General's office  assigning  him  to  the  Thirteenth  Infantry; 
bat  by  another  order,  issued  August  20, 1809,  upon  an  official 
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report  that  he  had,  at  New  Orleans,  La.,  executed  two  sets 
of  pay  accoants  for  the  same  month — June,  lS6d — his  as- 
signment to  the  Thirteenth  Infantry  was  revoked,  and  the 
order  directed  that  he  report  to  the  commanding-general  in 
Kcw  Orleans,  for  trial  by  coart-martial  for  the  oflfense.  It 
appears  that  he  did  not  report  for  trial,  and  that  a  copy  of 
neither  of  the  two  last-named  orders  was  sent  to  him,  for 
the  reason  that  his  whereabouts  was  not  known  to  the  Adjn- 
taut-GtoneraPs  office  when  these  orders  were  issued.  The 
Army  Begulations  require  officers  away  from  their  regiments 
on  leave  or  detached  duty  to  report  their  address  monthly 
to  the  Adjutant-OeneraL  Without  such  information  it  is 
impossible  for  the  Adjutaut-Oeneral  to  comDiunicate  orders 
or  instructions,  however  important,  to  an  officer. 

No  reports  had  been  received  from  Lieutenant  Newton 
subsequent  to  his  departure  from  Philadelphia  in  April  pre- 
ceding. Under  date  of  September  2,  1869,  however,  he  re- 
ported fh)m  Holly  Springs,  Miss.,  that,  having  received  no 
orders,  he  would  <<  start  immediately  for  Washin^ton.'^  As 
he  would  naturally  reach  Washington  about  as  soon  as  his 
report  would  reach  there,  his  orders  were  not,  as  a  matter  of 
course,  sent  to  Holly  Springs.  It  does  not  appear  as  a  mat- 
ter of  record,  or  of  fact,  that  he  ever  did,  after  September  2, 
1869,  report  either  in  person  or  by  letter  to  the  Adjutant- 
General  of  the  Army.  It  is  certain,  that  had  he  reported  his 
address  to,  or  communicated  with,  the  Adjutant-General,  all 
the  orders  issued  in  his  case  would  have  been  promptly 
transmitted  to  him. 

By  the  act  approved  July  15,  1870,  section  17,  the  Presi- 
dent was  authorized  to  drop  from  the  rolls  of  the  Army,  for 
desertion,  any  officer  who  is  now,  or  who  may  hereafter  be, 
absent  from  duty  three  months  without  leave;  and  any 
officer  so  dropped  shall  forfeit  all  pny  and  allowances  due, 
or  to  become  due,  and  shall  not  be  eligible  for  re-appoint- 
ment.   (16  Stats.,  319.) 

July  25, 1870,  an  order  was  issued  by  the  Adjutant-Gen- 
eral, by  the  direction  of  the  President  and  by  order  ot*  the 
Secretary  of  War,  directing  the  dropping  of  the  names  of 
Lieutenant  Newton  and  two  other  officers  from  the  rolls  of 
the  Army  under  the  provisions  of  the  act  cited. 
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The  gravamen  of  the  petitioner's  complaint,  and  the  greater 
part  of  his  counsePs  argument,  are  based  apon  the  assumption 
that  this  order  was  issued  '*  under  a  misapprehension  of  the 
facts."  If  this  were  so,  it  is  not  perceived  how  it  can  change 
the  legal  effect  of  the  order;  it  still  remains  an  authorized  and 
authoritative  act  of  the  Executive,  even  if  prompted  by  an 
erroneous  impression. 

The  President  was  empowered  ^'  to  drop  from  the  rolls  of 
the  Army,  for  desertion,  any  officer  who  i8  nato,  or  who  may 
hereafter  be,  absent  from  duty  three  months  without  leave." 

To  exercise  such  power  the  President  must  necessarily  first 
ascertain  to  his  own  satisfaction  what  officers  are  '^  now  "  so 
absent.  To  this  end  the  act  did  not  provide  for  nor  contem- 
I)late  recourse  to  a  court-martial  or  other  examination  con- 
ducted outside  of  the  President's  own  investigation  (which 
he  was  left  to  make  in  such  manner  as  he  saw  fit)  to  ascer- 
tain this  fact  The  law  placed  its  ascertainment  wholly  in 
the  hands  of  the  Chief  Executive,  who  must  naturally  have 
been  expected  to  resort  to  the  official  records  of  the  War 
Dei>artment  as  one  source,  at  least,  of  information. 

But,  however  to  be  solved,  this  question  of  fact  was  placed 
within  the  President's  exclusive  jurisdiction.  The  right  to 
decide  it  implied  the  power  to  determine  it  conclusively  either 
way  as  to  any  officer.  (Centrai  Pacific  B.  R»  Co.  v.  Placer 
County,  43  Gal.  Bep.  369.) 

His  decision  as  to  any  officer  having  been  made,  the  Presi- 
dent 18,  as  to  the  case  of  that  individual, /tenc^te^  officio;  the 
statute  giving  him  no  right  to  review,  annul,  affirm,  or  reverse 
his  own  adjudication. 

Even  if  his  action  was  the  mere  exercise  of  discretion,  it 
would  be  contrary  to  the  rule  laid  down  in  the  early  days  of 
the  Government  for  any  successor  in  office  to  reverse  it. 
This  rule  and  the  urgent  reasons  for  it  are  clearly  and  forci- 
bly expressed  in  opinions  given  October  1, 1825,  to  the  Sec- 
retary of  the  Navy,  and  July  28,  1828,  to  President  J.  Q. 
Adams,  by  Attorney-General  Wirt,  (2  Opin.,  8, 110).  In  the 
earlier  opinion,  Mr.  Wirt  observed,  after  giving  some  of  the 
reasons  for  the  rule :  ^^  Hence,  I  have  understood  it  to  be 
a  rule  of  action  prescribed  to  itself  by  each  administration  to 
consider  the  acts  of  its  predecessors  conclusive,  as  far  as 
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the  Executive  is  coDcerned.  It  is  but  a  decent  degree  of 
respect  for  each  administration  to  entertain  of  its  predecessor, 
to  suppose  it  as  well  qualified  as  itself  to  execute  the  laws 
according  to  the  intention  of  their  makers;  and  not  to  set  an 
example  of  review  and  reversal  which,  in  its  turn,  may  be 
brought  to  bear  upon  itself,  and  thus  keep  the  acts  of  the 
Executive  perpetually  unsettled  and  afloat.  In  conversing 
with  President  Adams  on  this  subject,  I  understood  him 
to  concur  in  the  general  rule  of  considering  all  acts  of  the 
preceding  administration  final;  and  although  partial  injuries 
may  now  and  then  remain  unredressed  by  the  operation  of 
this,  in  common  with  all  other  general  rules,  yet  it  is  better 
to  bear  that  partial  evil,  or  leave  it  to  legislative  redress, 
than  to  introduce  the  more  extensive  and  incalculable  evils 
which  must  result  from  considering  all  the  past  acts  of  all  the 
past  Executives  as  open  to  reconsideration,  and  re-adjudi- 
cation at  the  pleasure  of  the  individuals  who  were  interested 
in  them."  (2  Opin.,  9,  10.)  In  the  later  opinion  Mr. 
Wirt  pursued  the  same  line  of  thought:  <^The  question 
is,  whether  it  be  constitutionally  competent  for  yon  to  undo 
what  your  predecessor  has  donet  If  it  be,  then  all  the 
official  acts  of  all  your  predecessors  are  open  to  review  and 
reversal,  and  you  may  go  back  to  the  foundation  of  the 
Government,  unsettle  all  that  has  been  done  by  those  who 
have  gone  before  you,  and  place  those  transactions  on  the 
basis  on  which  yon  may  think  they  ought  to  rest;  and  your 
successors,  in  their  turn,  may  undo  all  that  yon  have  done, 
and  restore  the  state  of  things  which  yon  have  changed. 
Thus,  as  long  as  our  Oonstitution  shall  endure,  executive  acts 
instead  of  being  done  when  they  are  done,  will  be  perpetually 
afloat;  and  the  incumbent  of  the  office  tor  tbe  time  being, 
instead  of  discharging  the  current  duties  which  properly 
belong  to  him,  will  have  his  time  consumed  by  this  retro* 
8x>ective  action  on  the  acts  of  his  predecessors.  I  had  sup- 
posed the  rule  to  be,  that  whatever  purely  executive  meas- 
ure had  been  adjudged  and  decided  and  closed  during  a  pre- 
ceding administration  was  considered  as  withdrawn  alto- 
gether firom  the  action  of  the  succeeding  President;  and  the 
rule  seems  to  result,  naturally  and  necessarily,  from  the 
nature  of  things."    (2  Opin.,  115). 
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Mr.  AttorneyGtoQeral  CashiDg,  after  remarking  that  <<  the 
principle  which  woold  allow  a  matter  done  to  be  re-examined 
and  reverfled  by  a  saccessor  in  office  woald  eqaally  allow 
the  reversal  to  be  reversed  by  a  saccessor  in  office,  and 
so  in  endless  succession  of  reviews  and  reversals,"  quotes 
what  he  considers  well  said  by  Mr.  Attorney-General  Toucey : 
^'There  is  no  law  which  anthorizes  the  head  of  any  Depart- 
ment to  supervise  the  acts  of  its  predecessor.  *  *  *  It 
might  well  be  asked,  which  of  the  two  high  functionaries, 
exercising  the  same  authority,  would,  in  contemplation  of 
law,  be  deemed  to  be  in  the  right,  the  one  who,  at  a  proper 
time  and  on  proper  occasion,  exercised  his  legitimate  au- 
thority, according  to  his  best  judgment,  or  the  one  who  un- 
dertook to  go  back  into  a  past  stage  of  administration,  and 
to  revise  and  reverse  the  ocfo  of  his  predecessor,  whose 
power  was  equal  and  identical  with  his  ownt"  (6  Opiu., 
6M^,  606.) 

In  an  opinion  furnished  by  me  to  the  Secretary  of  the  In- 
terior on  the  20th  March,  1877,  after  referring  to  the  able 
presentation  of  the  subject  by  Mr.  Wirt  and  its  frequent  re- 
statement with  approval  by  other  Attorney-Generals,  I  con- 
cluded that  this  rule  of  acquiescence  in  what  had  been  done 
by  our  predecessors  must  be  considered  as  settled.  (15 
Opin.,  208.) 

If  the  act  be  not  merely  discretionery,  but  (as  in  the  pres- 
ent instance)  quasi  judicial,  while  the  above-mentioned  ob- 
jections apply  with  equal  or  greater  force,  it  is  more  obvious 
that  the  right  of  reversal  can  not  exist 

Congress  must  have  intended  that  the  authority  to  drop 
from  the  Army  rolls  any  officer  ^<notr"  absent  from  duty 
should  be  exercised  by  him  who  was  then  President.  It  could 
not  have  expected  that  action  as  to  $uch  officers  would  be 
taken  by  one  succeeding  to  the  Presidential  office  ten  or 
twenty  years  later,  or  indefinitely  thereafter. 

At  all  events,  whenever  taken,  action  once  had  was  final. 
General  Order,  Nc.  95,  evidences  the  taking  of  such  final  ac- 
tion by  President  Grant  He  was  authorized  <<to  drop  from 
the  rolls"  certain  officers.  The  rolls  were  not  made  up  by 
his  hand  nor  in  his  personal  custody.  They  were  made  up 
and  kept  at  the  War  Department.  The  only  way  the  Presi- 
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dent  coald  drop  names  therefrom  was  by  directing  it  to  be 
done  at  the  War  Department.  This  he  did.  The  petitioner 
and  his  advocates  treat  the  order  reciting  this  direction  as  an 
indictment^  making  ''a  oliarge  of  desertion,"  which  it  is  neces* 
sary  to  support,  at  this  late  day,  by  evidence,  and  which  he 
can  now  refute  by  his  own  statements  or  otherwise.  The 
first  brief  (of  Mr.  Keill)  filed  iu  his  behalf,  at  the  bottom  of 
page  twenty-three,  uses  this  language:  '^If  the  charges  in  the 
indictment  as  recited  are  not  affirmatively  shown  to  be  true 

•  •  •  the  indictment  falls  absolutely,"  etc.  The  statute 
did  not  contemplate  any  formal  trial  by  the  President,  either 
through  an  <<  indictment"  or  a  court-martial,  before  dropping 
an  absent  officer.  It  was  left  to  the  President  to  ascertain 
and  determine  who  ought  to  be  dropped,  and  then  to  govern 
himself  accordingly.  No  form  of  procedure  was  prescribed, 
but  the  means  of  discovering  the  facts  was  left  to  the  sound 
judgment  of  him  upon  whbm  was  conferred  the  power  to  act. 
(Martin  v.  Mottj  12  Wheat.,  19.) 

When  we  reflect  that  the  purpose  was  to  purge  the  Army 
of  those  who  for  three  months  neglected  their  military  duties 
altogether,  by  being  absent  without  leave,  it  may  well  be  in- 
ferred that  it  was  anticipated  that  recourse  would  be  had  to 
the  records  of  the  War  Department  to  discover  who  were 
thus  delinquent. 

But  however  the  facts  upon  which  it  was  based  were  as- 
certained, General  Orders,  No.  95,  issued  ♦*  by  d'rection  of  the 
President,"  did  not  prefer  a  charge;  it  announced  a  decis- 
ion, from  which  there  was  no  appeal.  Therefore  it  is  use- 
less to  argue  eitber  that  Mr.  Newton  was  not  technically  a 
deserter,  or  even  that  he  was  not  in  fact  for  three  months 
absent  from  duty  without  leave.  If  any  such  depositary  of 
special  statutory  authority  go  wrong  upon  the  evidence,  it  is 
the  misfortune  of  the  parties.  (Birdsall  v.  Phillips^  17 
Wend.,  463;  Oibbs  v.  Co.  Commra.y  19  Pick.,  299.)  It  is  not 
intended  by  this  remark  to  assume  or  concede  that  there  was 
any  mistake  as  to  the  existence  of  the  statutory  fact  of  ab- 
sence without  leave;  but  to  say  that  if  there  were,  it  can 
not  now  be  rectified  by  the  President.  That  Congress  in- 
tended to  make  the  determination  absolute  is  apparent  from 
the  concluding  clause  of  section  17  of  this  act  of  July  15, 
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1870,  chapter  294,  which  declares  that  uo  officer  so  dropped 
shall  be  eligible  for  re-appointment.    (16  Stats.«  319.) 

The  petitioner  claims  that  the  action  of  President  Grant 
was  void  because  not  authenticated  by  his  sign-manual. 
Neither  the  enabling  act  nor  any  Army  regulation  applicable 
to  cases  like  this  expressly  required  such  signature.  Nor 
was  it  customary  for  him  to  sign  similar  orders.  In  those 
tribunals,  above  justices  of  the  peace,  in  which  civil  and 
criminal  causes  are  daily  litigated  and  determined,  the  record 
is  never  verified  by  the  signature  of  the  judge,  but  by  that 
of  the  clerk.  As  to  military  matters,  the  Secretary  of  War 
has  always  been  recognized  as  the  organ  of  the  President, 
promulgating  whatever  orders  he  received  from  the  latter. 
(Act  of  August  7,  1789,  found  in  Revised  Statutes,  section 
216.)  ^  The  Secretary  of  War  is  the  regular  constitutional 
organ  of  the  President  for  the  administration  of  the  military 
establishment  of  the  nation,  and  the  rules  and  orders  pub- 
licly promulgated  through  him  must  be  received  m  the  act  of 
the  Executive^  and  as  such  be  binding  upon  all  within  the 
sphere  of  his  legal  and  constitutional  authority."  ( U.  8.  v. 
Eliason,  16  Peters,  302;  Wilcox  v.  Jacksoftj  13  Peters,  613; 
Hickeg  V.  mise^  56  Maine,  495.) 

In  the  present  case,  instead  of  resting  upon  the  implica- 
tion of  authority  inferred  from  their  respective  official  re- 
lations, the  order  expressly  recites  that  it  is  issued  ^<by 
direction  of  the  President."  Tbis  Is  a  sufficient  verification 
of  official  action  under  the  act  of  July  15,  1870,  section  17. 

Upon  the  1st  day  of  December,  1879,  Mr.  Newton,  for  the 
first  time,  makes  application,  professedly  based  upon  the 
provisions  of  Revised  Statutes,  section  1230,  for  a  court- 
martial,  alleging  that  he  was  wrongfully  dismissed  in  July, 
1870.  That  section  is  a  reproduction  of  the  act  of  March  3, 
1865,  in  somewhat  different  phraseology.  (13  Stats.,  489, 
§  12.) 

That  law  was  passed  while  the  war  was  flagrant,  and 
while  the  President  had  authority  under  the  act  or  July  17, 
]8i;2,  chapter  200,  section  17  (12  Stats.,  596),  <<  to  dismiss  and 
discharge  from  the  military  service  either  in  the  Army, 
Navy,  Marine  Corps,  or  volunteer  force,  in  the  United  States 
service,  any  officer  for  any  cause  which,  in  his  judgment. 
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either  renders  such  officer  nnsaitable  for,  or  whose  dismission 
would  promote,  the  public  service."  Neither  the  act  of 
March  3,  18G5,  nor  that  of  July  13,  1866,  chapter  176,  sec- 
tion 5  (14  Stats.,  93),  declaring  that  ^^no  officer  in  the  mili- 
tary or  naval  service  shall,  in  time  of  peace,  be  dismissed 
from  service,  except  upon  and  in  pursuance  of  the  sentence 
of  a  court-martial,"  etc.  (Rev.  Stat.,  §  1229),  apply  to  cases 
expressly  and  spt^^ifically  provided  for  by  the  act  of  July 
15, 1870,  section  17,  authoriziug  the  President  to  drop  from 
the  rolls  those  officers  absent  from  duty  without  leave  for 
three  months.    (16  Stats.,  319.) 

Even  if  he  originally  came  within  the  purview  of  the  act 
of  March  3,  1865,  section  12,  Mr.  Newton's  application  for  its 
benefits  was  not  seasonable.  Though  no  time  is  limited  in  the 
act  for  making  the  application,  the  general  rule  of  law  would 
require  the  claim  to  be  made  within  a  reasonable  time.  It  is 
not  reasonable  to  wait  until  the  statute  of  limitations  has 
run  against  the  ofifense,  witnesses  have  disappeared,  and 
memory  failed;  or  until  we  may  naturally  expect  these 
things  to  have  occurred. 

By  the  printed  copy  of  his  petition,  filed  May  4, 1880,  in 
the  Court  of  Claims  (which  I  inclose  to  yon,  because  no 
reference  is  made  to  it  in  any  way  in  any  of  the  other  papers) 
you  will  see  that  Mr.  Newton  has  pending  in  the  Court  of 
Claims  a  suit  to  recover  $16,800  compensation  as  second  lieu- 
tenant, from  May  31, 1869,  to  May,  1880,  when  his  petition 
was  filed.  That  suit  proceeds  upon  the  same  theory  as  does 
his  application  to  you,  t. «.,  that  he  is  still,  and  has  ever  been, 
in  the  Army,  because  President  Grant's  sign-manual  is  not 
affixed  to  the  order  of  dismissal,  because  h«  was  not  a  de- 
serter, and  because  he  has  asked  for  a  court-martial  under 
section  1230  of  Revised  Statutes.  He  is  thus  in  a  position 
to  obtain  a  judicial  construction  of  these  statutes  and  de- 
termination of  his  c<ause,  and  can,  upon  appeal,  obtain  that 
of  the  highest  tribunal.  The  facts  upon  which  his  claim  rests 
can  be  much  more  satisfactorily  established  in  such  a  pro- 
ceeding, with  its  opportunities  for  investigation  and  cross- 
examination,  than  they  can  apon  the  ex  parte  statements  of 
the  applicant.  He  will  there  have  the  o[)portunity  to  explain, 
if  he  can  consistently  with  the  proper  and  prompt  discharge 
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of  bis  military  duties,  how  it  was  that  from  the  5th  day  of 
December,  1868,  up  to  the  date  of  the  order  of  July  25, 
1870,  directing  his  name  to  be  dropped,  he  had  rendered  no 
service  to  the  Government;  and  why,  from  September  2, 1869, 
to  the  time  he  was  dropped,  he  sent  no  communication  to  the 
War  Department;  or,  in  short,  whether  or  not  he  was  in  fact 
absent  without  leave,  if  that  question  is  still  open  for  debate 
anywhere. 

In  my  opinion,  the  present  Executive  has  no  right  to  take 
the  action  requested  by  Mr.  Newton ;  but  if  the  right  existed, 
I  am  convinced  it  would  be  better  to  leave  him  to  the  judicial 
remedy  which  he  has  invoked. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVBNS. 

The  President. 


CASE  OF  PAYMASTER  CASWELL.  U.  S.  NAVY. 

Upon  the  facts  of  this  case,  as  set  forth  in  the  opinioo,  it  is  held  that 
Paymaster  Thomas  T.  Caswell  ii  entitled  to  a  position  on  the  list  of 
pa3- masters  in  the  Navy  next  above  that  of  Paymaster  John  H.  Steven- 
eon;  the  position  of  the  latter  officer,  as  borne  on  the  Navy  Register, 
being  affected  by  the  restoration  of  the  name  of  Paymaster  Edward 
Bellows  to  said  list,  from  which  it  had  been  illegally  dropped. 

Department  op  Justice, 

February  18, 1881. 

Sir:  Your  letter  of  the  4th  instant  submits  to  me  an 
application  of  Paymaster  Thomas  T.  Caswell,  U.  S.  Navy, 
for  a  correction  of  the  Navy  Register,  in  which  he  claims  that 
he  is  entitled  to  a  position  in  the  list  of  paymasters  next 
above  that  of  Paymaster  John  H.  Stevenson,  who  is  now 
borne  on  the  Register  as  the  senior  officer  of  that  grade,  and 
to  examination  for  promotion  to  £11  an  existing  vacancy  in 
the  next  higher  grade  in  the  Pay  Corps. 

The  following  facts  in  the  case  are  stated  to  appear  by  the 
records  of  the  Navy  Department: 

On  the  6lh  of  April,  1870,  Paymaster  John  H.  Stevenson 
was  nominated  by  the  President  'Ho  be  advanced  fifteen 
numbers  in  his  grade  for  extraordinary  heroism 'during  the 
war  of  the  rebellion,  as  particularly  set  forth  in  the  accom- 
panying report  from  Captain  N.  B.  Woolsey,  U.  S.  Navy,  so 
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as  to  take  rank  from  the  4tli  of  May,  1860,  and  next  att»r 
Paymaster  F.  H.  Hinman. " 

This  nomination  was  confirmed  by  the  Senate  June  23, 
1870,  when  Payynaster  Stevenson  was  advanced  and  com- 
missioned accordingly. 

Paymaster  Stevenson  was  nominated  April  9, 1879,  ^<  for 
advancement  fifteen  numbers  in  his  grade,  and  to  take  rank 
next  after  Paymaster  George  Cochran,  for  eminent  and  con- 
spicuous conduct  in  battle  and  extraortlinary  heroism,  in 
accordance  with  the  provisions  of  section  1500,  Bevised 
Statutes." 

This  nomination  was  confirmed  by  the  Senate  April  30, 
1879,  when  a  commission  was  issued  to  Mr.  Stevenson,  with 
rank  as  a  paymaster  from  the  13th  of  June,  1803,  next  after 
Paymaster  George  Cochran. 

In  accordance  with  his  advancement,  and  with  the  date  of 
his  commission,  Mr.  Stevenson's  position  in  the  list  of  pay- 
masters (as  registered)  is  next  above  that  of  Thomas  T.  Cas- 
well, who  takes  rank  as  a  paymaster  from  the  17th  of  Sep- 
tember, 1803,  as  stated  in  his  commission. 

On  the  22d  of  January,  18s0,  about  nine  months  after  the 
second  advancement  of  Paymaster  Stevenson,  the  following 
order  was  addressed  by  the  Secretary  of  the  Navy  to  Pay- 
master Edward  Bellows,  U.  S.  Navy: 

<<  The  order  of  January  28, 1809,  dismissing  you  from  the 
naval  service,  having  been  issued  in  consequence  of  the  facts 
appearing  upon  the  record  of  the  naval  general  court-martial 
before  which  you  were  tried  November  10,  180S.  and  not  in 
pursuance  of  the  sentence  of  a  general  court-martial,  was 
illegal,  and  contrary  to  the  provisions  of  the  fifth  section  of 
the  act  of  Congress  approved  July  13,  1800  (Eev.  Stat., 
§  1024,  art.  30).  The  said  order  and  dismissal  are  therefore 
declared  illegal  and  void,  and  the  same  are,  by  direction  of 
the  President  of  the  United  States,  hereby  revoked  and  an- 
nulled.'^ 

Mr.  Bellows's  name  was  thereupon  restored  to  the  list  of 
paymasters  on  the  Navy  Begister  next  after  that  of  Pay- 
master George  A.  Lyon,  the  original  relative  position  held 
by  him  on  that  list,  and  to  which  he  is  entitled  by  virtue  of 
his  commission. 
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Dariug  the  time  interveniD^,  that  is,  from  Janaary  28^ 
1869,  the  date  of  the  order  of  dismissal  of  Paymaster  Bel- 
lows, aud  January  22, 1880,  when  his  name  was  restored  to 
the  Navy  Register,  the  following-named  paymasters,  whose 
original  rank  was  below  that  of  Paymaster  Bellows  in  that 
grade,  were  advanced  by  the  President,  with  the  consent 
of  the  Senate,  to  positions  on  the  list  of  paymasters  above 
that  held  by  Mr.  Bellows  at  the  time  his  name  was  removed 
therefrom : 

(1)  L.  G.  Billings,  Febrnary  25,  1871,  <^  fifteen  numbers 
in  his  grade,  for  eminent  aud  conspicuous  conduct  in  battle 
during  the  war  of  the  rebellion,  to  take  rank  from  the  20th 
of  October,  1864,  next  after  Paymaster  James  Hoy,  Jr." 

(2)  Francis  H.  Iwan,  February  25,  1871,  <^  fifteen  num- 
bers in  his  grade,  for  extraordinary  heroism  during  the  war 
of  the  rebellion,  to  take  rank  from  the  31st  of  August,  1865, 
next  after  Paymaster  Forbes  Packer." 

(3)  Charles  F.  Guild,  April  17,  1871,  '^  ten  numbers  in  his 
grade,  in  accordance  with  the  provisions  of  the  second  sec- 
tion of  the  act  of  Congress  approved  January  24, 1865." 

(4)  James  E.  Tolfree,  February  3, 1875,  ^*  ten  numbers  in 
his  grade." 

(5)  John  H.  Stevenson,  April  30,  1879,  <<fifteen  numbers 
in  his  grade,"  as  above  stated. 

These  officers  remain  (as  registered)  in  the  relative  posi- 
tions to  which  they  were  thus  advanced,  in  order  of  rank  as 
follows : 

1.  John  H.  Stevenson.  7.  Francis  H.  Iwan. 

2.  Thomas  T.  CasweU.  8.  Charles  F.  Gaild. 

3.  James  Hoy.  9.  James  £.  Tolfree. 

4.  Luther  O.  Billings.  10.  George  A.  Lyon. 

5.  Arthur  J.  Pritchard.  11.  Edward  Bellows. 

6.  Albert  S.  Kenny. 

You  also  transmit  for  my  consideration,  in  connection  with 
the  case  of  Paymaster  Caswell,  a  similar  claim,  filed  in  the 
Navy  Department  by  Paymaster  George  A.  Lyon. 

There  is  now  a  vacancy  existing  in  the  grade  of  pay- 
inspector,  caused  by  the  retirement  of  Pay-Inspector  George 
L.  Davis,  on  the  18th  of  January  last,  and  under  the  provis- 
ions of  section  1458,  Bevised  Statutes,  <*  the  next  officer  in 
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rank  shall  be  promoted  to  the  place  of  a  retired  officer,  accord- 
ing to  the  established  rules  of  the  service."    •    •    • 

Your  letter  reqaests  my  opinion  upon  the  following  ques- 
tions : 

(1)  Does  the  restoration  of  the  name  of  Paymaster  Bel- 
lows to  the  list  of  paymasters  in  the  Navy,  from  which  it 
was  illegally  removed,  affect  or  disturb  Paymaster  Steven- 
son and  others  in  their  right  to  retain  the  relative  positions 
to  which  they  have  been  respectively  advanced  in  that 
grade t 

(^)  Is  Paymaster  Stevenson  entitled,  as  the  next  officer 
in  rank,  to  examination  for  promotion,  and,  if  found  qnalified, 
to  nomination  to  fill  a  vacancy  in  the  next  higher  grade, 
caused  by  the  retirement  of  an  officer  therefrom  f 

The  answer  to  the  inquiries  proposed  by  yon  assume  that 
Paymaster  Bellows  was  not  legally  dismissed  from  the  serv- 
ice of  the  United  States,  and  that  the  order  of  the  Presi- 
dent above  referred  to  was  simply  declaratory  of  his  exist- 
ing rights.  The  case  of  Bellows  was  made  the  subject  of  an 
opinion  from  this  Department,  dated  April  30,  1879,  to  the 
Secretary  of  the  Navy  (16  Opin.,  312),  and  is  there  fully  dis- 
cussed. The  order  of  the  President  did  not  operate  to 
restore  Bellows  to  the  Kavy.  In  a  legal  sense  he  was  always 
there,  although  by  error  there  was  an  omission  of  his  name 
in  the  Register,  and  a  failure  for  some  years  to  recognize  him 
as  an  officer  of  the  Navy. 

The  practical  difficulties  which  are  found  in  rectifying  an 
error  such  as  occurred  in  the  case  of  Bellows,  in  his  relation 
to  other  officers  and  in  the  relations  which  such  officers  bear 
to  each  other,  are  undoubtedly  considerable;  but  the  only 
rule  that  can  be  adopted  is  to  treat  him  as  having  always 
been  nominally  what  he  always  was  actually  and  really,  an 
officer  of  the  United  States.  If  positions  have  been  arranged 
in  regard  to  the  rank  of  other  officers  upon  the  theory  that 
he  was  not  an  officer,  those  positions  should,  whenever  pos- 
sible, be  altered  so  as  to  rectify  the  error  committed  by 
treating  him  as  out  of  the  service.  Where  an  officer  is 
illegally  dropped,  he  can  only  find  his  place  again  in  the 
grade  from  which  he  was  dropped,  as  it  would  not  be  in  the 
power  of  the  President  alone  to  give  him  the  rank  of  a 
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higher  grade.  It  is  not  necessary  to  consider  here  to  what 
extent  it  would  be  possible  to  rectify  such  an  error,  so  far  as 
higher  grades  are  concerned. 

When  he  is  returned  only  to  his  original  grade,  and  when 
officers  still  exist  there  who  are  superior  to  him  in  rank,  the 
difficulty  does  not  seem  to  be  insuperable.  He  is  to  take 
rank  according  to  his  original  position  in  the  grade.  If  there 
have  been  promotions  or  advancements  above  him  which 
would  properly  place  officers  above  him  had  his  name  been 
upon  the  Register,  such  officers  must  be  treated  as  having 
been  thus  advanced. 

But  if  his  case  were  that  if  his  name  had  actually  been 
upon  the  roll  there  would  have  been  no  advancement  of  an 
officer  above  him,  that  effect  should  not  be  permitted  merely 
on  account  of  au  illegal  absence  of  his  name  from  the  list. 

The  same  rule  would  apply  to  other  officers.  Whenever  a 
difference  would  have  been  made  by  reason  of  the  existence 
of  his  name  on  the  roll  (on  which  the  case  supposes  it  has 
now  rightfully  found  its  place),  that  difference  should  be 
recognized.  These  principles  satisfactorily  dispose  of  the 
cases  before  us. 

In  regard  to  the  position  of  Paymaster  Stevenson,  it  is 
argued  that  it  was  not  within  the  power  of  the  President  to 
advance  him  fifteen  additional  numbers  on  account  of  the 
same  act  of  heroism.  It  is  sufficient  for  this  case  to  say  that 
the  papers  do  not  show  that  it  was  the  same  act  of  heroism. 
But  I  am  not  prepared  to  decide,  even  if  we  assume  that  it 
was  the  same  act  of  heroism,  that  the  President  and  the  Sen- 
ate may  not  properly  make  such  advancement  So  far  as  the 
executive  department  is  concerned,  this  may  fairly  be  con- 
sidered as  having  been  decided  in  the  present  instance. 

The  second  nomination  of  Paymaster  Stevenson  was  to  be 
advanced  fifteen  numbers,  to  take  rank  next  to  Paymaster 
George  Cochran.  If  the  name  of  Bellows  is  counted,  this  is 
an  advance  of  sixteen  numbers.  The  accidental  absence  of 
Bellows's  name  from  the  list  can  not  give  authority  thus  to 
advance,  as  this  authority  depends  entirely  upon  statute. 

It  would  seem,  from  the  various  instances  cited  in  your 
letter,  that  the  advancements  are  sometimes  made  by  a  defi- 
nite number  only,  and  at  other  times  by  a  definite  number 
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with  the  additional  statement  to  take  rank  after  a  particular 
person  named.  In  either  case  the  controlling  word  of  the 
nomination  is  the  number  of  ^^ numbers"  which  the  officer  is 
proposed  to  be  advanced.  Had  the  name  of  Mr.  Bellows 
been  actaally  apon  the  list,  this  would  not  be  doubted  in  the 
case  of  Mr.  Stevenson.  Examination  would  then  have  clearly 
shown  that  to  place  him  next  after  Mr.  Oochran  would  be  to 
advance  him  sixteen  numbers ;  and  if  such  a  nomination  had 
been  made  and  confirmed  by  the  Senate,  the  only  way  in 
which  it  could  have  been  held  valid  would  have  been  by  re- 
jecting as  surplusage  the  latter  portion  of  the  sentence  re- 
ferring to  Mr.  Oochran.  When  it  clearly  appears  that  Mr. 
Bellows,  though  not  nominally,  was  actually  a  paymaster, 
the  nomination  and  confirmation  must  be  construed  in  view 
of  that  fact,  and  thus  construed,  Mr.  Stevenson  has  the  full 
benefit  of  the  fifteen  numbers  which  it  was  intended  to  ad- 
vance him,  and  which  was  the  extreme  limit  of  the  provision 
in  that  regard. 

These  principles  dispose  also  of  the  case  of  Paymaster 
Lyon.  The  officers  whose  claims  come  in  conflict  with  his  are 
to  have  their  nominations  now  construed  with  reference  to 
the  conceded  fact  that  Mr.  Bellows  was  also  an  officer  of  the 
Navy.  They  are  to  have  the  benefit  of  the  numbers  which 
they  were  nominated  to  be  advanced;  and  in  those  cases 
where  the  nomination  defined  a  particular  place  ni>on  the 
Begister  before  an  officer  named,  the  matter  is  to  be  modified 
by  the  controlling  word  which  had  relation  to  the  number  of 
officers  over  whom  they  were  to  be  advanced. 

To  reply  to  your  questions  in  direct  t^rms,  I  am  of  opinion, 
first,  that  the  restoration  of  the  name  of  Paymaster  Bellows 
to  the  list  of  paymasters  in  the  Navy,  from  which  it  was  ille- 
gally removed,  afifects  and  disturbs  Paymaster  Stevenson 
and  others  in  their  present  relative  positions  as  arranged  by 
the  Navy  Begister;  and,  second,  that  Paymaster  Stevenson 
is  not  entitled,  as  the  next  officer  in  rank,  to  examination  for 
promotion  to  the  vacancy  in  the  next  higher  grade. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  Nathaniel  Goff, 

Secretary  of  the  Navy. 
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SWAMP-LAND  ACT— INDEMNITY. 

The  decision  of  the  Secretary  of  the  Interior,  in  November,  1855,  that 
those  lands  which  had  been  reserved  by  the  President  nnder  the  act 
of  September  20,  1850,  chap.  61,  granting  lands  to  the  State  of  Illinois 
to  aid  in  the  construction  of  a  railroad,  did  not  pass  to  the  State  by 
virtue  of  tbe  swamp-land  grant  of  September  28,  1850,  chap.  84,  is  to 
he  treated  as  re«  adjudicata  as  to  all  the  lands  embraced  within  the 
belt  of  territory  to  which  it  speciAcally  relates  and  refers. 

Department  op  Justice, 

February  21, 1881, 

Sib:  Beferring  to  your  letter  of  July  17, 1880, 1  would  say 
that  the  delay  in  answering  it  has  been  occasioned  largely 
by  the  request  of  parties  interested  in  the  questions  involved. 

By  an  act  of  September  20, 1850,  lands  were  granted  to 
the  State  of  Illinois  (which  were  afterwards  granted  by  it  to 
the  Illinois  Central  Railroad  Company)  to  aid  in  the  con- 
struction of  a  certain  railroad.  This  grant  was  of  every 
alternate  section,  designated  by  even  numbers,  for  six  sec- 
tions in  width  on  each  side  of  said  road  and  branches ;  and 
in  cases  where  the  same  had  been  sold,  or  the  right  of  pre- 
emption had  attached  at  the  time  the  line  of  the  road  was 
definitely  fixed,  indemnity  was  granted  from  the  most  con- 
tigaous  tier  of  alternate  sections  within  15  miles  of  the  line 
of  the  road. 

It  was  further  enacted  that  the  sections  and  pat  ts  of  sec- 
tions which  by  such  grant  should  remain  to  the  IJuited  States 
within  6  miles  on  each  side  of  said  road  and  branches  should 
not  be  sold  for  less  than  double  the  minimum  price  of  the 
public  lands  when  sold. 

By  an  act  of  September  28, 1850,  Congress  granted  to  the 
several  States  then  in  the  Union  all  the  unsold  swamp  and 
overflowed  lands  within  their  respective  limits. 

By  an  act  approved  March  2, 1855,  all  entries  and  loca- 
tions of  swamp  or  overflowed  lands  theretofore  made,  either 
with  cash  or  land  warrants,  were  confirmed  to  the  purchasers 
or  locators,  *'any  decision  of  the  Secretary  of  the  Interior  or 
other  officers  of  the  Government  of  the  United  States  to  the 
contrary  notwithstanding;"  and  by  the  second  section  of 
said  act  lodemnity  was  granted  to  the  several  States  for  the 
buds  lost  to  them  by  such  confirmation. 
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Upon  an  application  for  indemnity  for  certain  lands  within 
the  (i  miles  limit  of  the  grant  to  the  State  of  Illinois  for  rail- 
road purposes  aforesaid,  it  was  held  by  the  Hon.  Robert 
McClelland,  Secretary  of  the  Interior,  in  November,  1855, 
that  those  lands  which  had  been  reserved  by  the  President 
nnder  the  act  of  September  20, 1850,  did  not  pass  to  the  State 
by  virtne  of  the  swamp-land  act. 

Your  letter  first  presents  the  question  whether  or  not  the 
matter  now  before  the  Department  is  to  be  treated  as  ret 
adjudicata. 

It  is  contended  that  the  revision  of  the  laws  by  sections 
2479  and  2482,  Kevised  Statutes,  change  the  state  of  the  law 
as  enacted  by  the  act  of  September  28,  1850,  and  the  indem- 
nity act  of  March  2, 1855,  so  as  to  remove  the  element  of  ra 
adjudioata  from  the  case  as  now  presented. 

This  position  is  not  tenable,  and  I  adopt  the  conclusion 
stated  in  your  letter  of  June  28, 1880.  The  scope  and  the 
description  of  this  grant  are  identical  in  the  two  acts.  The 
revision,  by  the  same  terms  respecting  thethiug  granted,  re- 
fers to  the  same  date  for  the  investiture  of  title  and  measure 
of  extent.  The  grant  by  the  first  act  was  of  the  entire  in- 
terest of  the  United  States  in  the  thing  granted  at  that  date, 
and  the  second,  by  reference  to  the  same  thing  granted  and 
to  its  condition  at  the  original  date,  declares  that  it  is  granted 
and  belongs  to  the  samn  original  grantee. 

Section  2482,  Kevised  Statutes,  in  defining  the  right  of  in- 
demnity selection,  fixes  its  basis  by  specific  reference  to  the 
act  of  1850,  and  not  to  the  enactment  by  way  of  revision — 
thus  clearly  indicating  an  intent  to  bound  the  new  declara- 
tion of  the  grant  by  the  limitations  of  the  original  statute, 
and  not  to  modify  or  enlarge  its  provisions. 

Section  2479,  Bevised  Statutes,  declares  that  '<  the  whole 
of  the  swamp  and  overflowed  lands  made  unfit  thereby  for 
cultivation,  and  remaining  unsold  on  or  after  the  28th  day 
of  September,  A.  D.  1850,  are  granted  and  belong  to  the 
several  States." 

The  act  of  1850  granted  the  whole  of  those  swamp  and 
overflowed  lands,  unfit  for  cultivation,  which  should  remain 
unsold  at  the  date  of  its  passage. 

It  is  further  contended  that  the  decision  of  Mr.  Secretary 
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HcClelland  has  the  force  of  adjudication  only  upon  those 
parcels  within  the  belt  of  territory  to  which  it  refei*8y  such 
as  were  specifically  and  for  the  proper  presentation  of  the 
question  in  dispute  set  out  by  description  in  the  lists  then 
daimed  as  selections;  and  your  second  question  is  as  follows: 

"Whether  or  not  the  decision  of  Mr.  Secretary  McClelland 
has  the  force  of  adjudication  upon  all  the  lan^s  embraced 
within  the  belt  of  territory  to  which  it  specifically  relates 
and  refers,  or  is  only  to  be  considered  as  binding  and  eftective 
upon  those  parcels  within  such  belt  as  were  specifically  and 
for  the  purpose  of  the  argument  and  the  proi>er  presentation 
of  the  question  in  dispute  set  out  by  description  in  the 
lists  then  claimed  as  selections  f 

It  would  give  to  the  wise  doctrine  which  holds  that  a  mat- 
ter once  adjudicated  is  not  again  to  be  disputed  in  a  Depart- 
ment an  exceedingly  limited  construction  to  hold  that  it 
only  affected  an  individual  tract  of  land  when  precisely  the 
same  question  was  presented  in  reference  to  other  tracts  of 
land.  A  decision  previously  rendered  must  be  binding  upon 
other  tracts  of  land,  even  if  they  have  not  been  specifically 
named,  which  come  within  the  particular  class  to  which  the 
decision  relates.  A  decision  that  lands  described  and  in- 
cluded within  a  grant  by  boundary  or  quantity  within 
boundary  (such  as  railroad  grants),  by  any  form  of  appro- 
priation, are  thereby  excluded  from  the  operation  of  a  sub- 
sequent grant  which  would  otherwise  appropriate  them, 
excludes  necessarily  all  claims  for  specific  tracts  depending 
upon  conditions  prescribed  by  the  subsequent  statute,  when 
such  tracts  are  found  to  lie  within  the  territory  to  which  the 
law  has  been  decided  to  have  no  application.  Whether  a 
particular  tract  is  or  is  not  swamp  land  must  be  decided 
in  each  individual  case;  but  when  it  is  decided  that  certain 
parcels  of  land  do  or  do  not  come  within  the  limits  of  a 
grant,  all  other  parcels  similarly  situated  have  their  legal 
status  adjudicated  by  the  decision.  If  this  is  not  so,  each 
individual  tract  must  become  the  subject  of  controversy. 

I  am  therefore  of  opinion  that  the  decision  of  Secretary 
HcClelland  has  the  force  of  adjudication  upon  all  the  lands 
embraced  within  the  territory  to  which  it  specially  relates 
and  refers,  although  there  was  before  him,  set  out  by  descrip- 
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tion,  only  certain  defined  tracts,  which  are  individually  bat 
not  legally  different  from  those  which  are  now- the  sabject  of 
inquiry. 

It  is^exceedingly  important,  in  connection  with  this  ques- 
tion, to  observe  that  the  rule  laid  down  by  Secretary  McClel- 
land, in  November,  1855,  has  been  the  rule  of  adjudication 
in  the  Department  for  twenty-five  years,  with  but  a  single 
exception,  and  that  apparently  an  inadvertance. 

Under  these  circumstances,  I  have  no  hesitation  in  advis- 
ing that  the  decision  of  the  head  of  the  Department  is  bind- 
ing upon  yourself  in  the  matter  in  which  application  is  now 
made.  In  this  view  it  of  course  becomes  unnecessary  to 
consider  whether  or  not  the  decision  itself  was  correctly 
made.  If  it  has  not  conformed  to  the  intention  of  Oongress, 
that  body  has  had  ample  time  to  rectify  it  by  declaratory 
legislation. 

Very  respectfully,  your  obedient  servant, 

CHA8.  DEVENS. 

Hon.  Gabl  Schtjsz, 

Secretary  of  the  Interior. 


PAY  ACCOUNTS  OF  ARMY  OFFICERS. 

Where  an  Army  officer  assigned  his  pay  accounts  in  payment  of  certain 
indebtedness,  which  accounts  the  Paymaster-Qeneral  declined  to  pay, 
for  the  reason  that  on  the  maturity  thereof  the  officer  was  in  arrears 
to  the  United  States,  held  that  the  refusal  of  the  Paymaster-General 
was  in  accordance  with  section  1766,  Revised  Statutes. 

The  statute  does  not  require  that,  before  payment  is  withheld,  the 
officer  shall  be  adjudged  in  arrears  in  a  suit  brought  against  him. 

Department  of  Justice, 

February  21, 1881. 
Sir:  By  jonr  letter  of  December  27, 1880,  it  appears  that 
Thomas  H.  Norton  &  Go.  claim,  by  assignment,  certain  pay 
accounts  of  Maj.  J.  H.  Nelson,  paymaster,  U.  8.  Army, 
which  he  has  transferred  to  them  in  payment  of  certain 
debts.  The  Paymaster-General  declines  to  pay  theseaccounts, 
for  the  rt^kason  that,  on  the  maturity  thereof,  Major  Nelson 
was  and  still  is  in  arrears  to  the  United  States,  and  it  is 
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abandantly  proved  by  official  records  that  M^jor  Selson  was 
and  is  thus  in  arrears. 

The  act  of  January  25,  1828  (sec.  1766,  Bev.  Stat), 
directs  that  *'iio  money  shall  be  paid  to  any  person  for  his 
compensation  who  is  in  arrears  to  the  United  States,  until 
such  person  shall  have  accounted  for  and  paid  into  the 
Treasury  all  sums  for  which  he  may  by  liable."  The  refhsal 
of  the  Paymaster-Oeneral  is,  therefore,  in  direct  accordance 
with  the  provision  of  this  section  of  the  Revised  Statutes. 

The  suggestion  is  made  that  under  this  statute  money  can 
not  be  withheld  until  by  some  legal  proceedings  the  officer  is 
adjudged  to  be  in  default  to  the  United  States.  But  this  is 
untenable,  because  the  latter  clause  of  the  section  (1766,  Bev. 
Stat),  directing  proceedings  by  suit  against  delinquents, 
dearly  contemplates  that  the  former  clause  is  to  be  made 
effectual  upon  the  determination  of  the  proper  Department 
that  the  person  claiming  compensation  is  in  arrears  to  the 
United  States. 

Of  course  any  person  claiming  by  assignment  can  have  no 
higher  rights. 

Very  respectfully,  your  obedient  servant, 

OHAS.  DEVENS- 
Hon.  Ai<EXAin>EB  Ramsey, 

Secretary  of  War. 


SENTENCE  OF  COUBT-MABTIAL— CONTINUING  PUNISHMENT. 

C,  a  lientenant-commander  io  the  Navy,  was  sentenoed  by  a  court-mar- 
tial to  BospenaioQ  for  one  year,  and  to  retain  his  then  present  nnmber 
oo  the  list  of  lientenant-commanders  for  that  time.  The  sentence 
having  been  executed,  he  applied  to  be  restored  to  the  nnmber  on  said 
list  which  he  thereby  lost :  Held^  that  the  restoration  oonld  not  be 
effected  by  the  President  otherwise  than  by  a  pardon. 

The  pnnishment  imposed  (loss  of  numbers),  being  a  continuing  one,  is 
still  subject  to  the  pardoning  power,  which,  when  exercised,  would 
have  the  effect  to  restore  the  officer  to  his  former  rank  according  to 
the  date  of  his  commission. 

DEPABTltfENT  OF  JUSTICE, 
February  21, 1881. 
SiB:  I  have  received  the  petition  of  Lieutenant-Oom- 

mander  Joseph  B.  Ooghlan,  U.  S.  Navy,  with  other  papers, 

from  the  Navy  Department,  referred  to  me  by  you. 
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The  petitioner  states  that  in  April,  1876,  he  was  tried  by 
naval  court-martial  and  sentenced  to  be  suspended  for  one 
year,  to  retain  his  (then)  present  nntnber  on  the  list  of  lien- 
tenant-commanders  for  that  time,  and  to  be  publicly  repri- 
manded by  the  Secretary  of  the  Navy.  He  requests  the  res- 
toration of  the  numbers  which  he  thus  lost,  which  the  peti- 
tion represents  to  be  thirteen.  He  makes  certain  le^^al  ob- 
jections to  the  action  of  the  court,  which  do  not  seem  to  me 
to  be  tenable,  nor  does  it  appear  that  he  can  be  restored  to 
the  position  upon  the  Navy  Register  which  he  held  previously 
to  the  approval  of  the  action  of  the  court-martial  unless  the 
President  should  deem  his  case  a  proper  one  for  pardon. 
Where  a  sentence  has  been  executed,  it  is  not  in  the  power 
of  the  President,  from  the  nature  of  the  act,  to  afterwards 
revise  the  matter;  but  where  a  punishment  which  is  continu- 
ing is  imposed  upon  a  party,  it  is  conversely  always  subject 
to  revision  by  the  pardoning  power.  Degradation  from  or 
diminution  of  relative  rank  and  position  is  such  a  continuing 
punishment. 

The  law  of  the  service  assigns  to  each  officer  a  rank  in  his 
grade  and  in  the  line  of  promotion  corresponding  with  the 
date  of  his  commission,  and  ^^when  this  order  or  disposition 
is  interrupted,  as  in  the  case  under  consideration,  through 
the  intervention  of  a  court-martial  proceeding,  it  can  only 
remain  so  by  the  continuing  operation  of  the  penalty  imposed, 
which  may  be  said  to  act  as  a  punishment  from  day  to  day 
BO  long  as  the  officer  affected  is  excluded  from  the  enjoyment 
of  his  previous  status." 

It  has  therefore  been  held  that  a  pardon  of  the  President 
will  restore  an  officer,  whose  rank  has  been  reduced  by  a 
court-martial,  to  his  former  relative  rank  according  to  the 
date  of  his  commission,  the  officer  losing,  of  course,  such 
opportunities  for  promotion  as  might  in  the  mean  time  have 
occurred.    (12  Opin.,  547.) 

Under  these  circumstances  the  case  is  presented  for  the 
President  to  determine  whether  or  not  it  is  one  in  which  the 
pardoning  power  is  to  be  exercised.  Upon  that  subject  I  do 
not  express  an  opinion,  because  it  does  not  fall  within  the 
class  of  punishments  for  civil  offenses  concerning  which  the 
advice  of  the  Attorney- Oeneral  is  often  asked  by  the  Presi- 
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dent,  and  also  for  the  reason  that  the  papers  themselves  do 
not  afford  me  sufficient  data. 

Very  respectfally,  your  obedient  servant, 

CHAS.  DEVENS. 
The  President. 


PURCHASE  OF  PATENTED  ARTICLES. 

When  articles  are  to  be  bought  for  the  Government,  and  it  is  doubtful 
whether  officers  of  the  United  States  in  using  them  -will  or  will  not  be 
exposed  to  suits  for  the  infringement  of  a  patent :  Advised  that  a  bond 
of  indemnity  to  the  Oovemment  be  taken  from  parties  who  offer  to 
fomish  such  articles,  for  the  protection  of  the  officers. 

Department  op  Justice, 

February  21, 1881. 

Sir  :  Yoar  letter  of  January  24, 1881,  incloses  a  letter  from 
the  Chief  Signal  Officer,  and  inquires  <^  whether  the  prop- 
erty and  disbursing  officer  of  the  Signal  Service  is  authorized 
to  purchase  from  any  citizen  of  the  United  States,  who  may 
agree  to  furnish,  at  the  lowest  rates,  the  material  (as  per 
sample  herewith),  in  loose  sheets  not  registered  and  stitched 
in  book,  tablet,  or  pack. " 

An  examination  of  the  papers  indicates  to  me  that  the 
inquiry  is  intended  to  embrace  an  examination  of  whether 
such  purchase  would  be  that  of  an  article  covered  by  a 
patent  *^  Improvement  in  producing  prices-current  bulletins," 
etc.,  and  if  so,  whether  such  purchase  should  properly  be 
made.  It  necessarily  involves  the  determination  of  the 
validity  of  the  ^*  improvement"  in  question,  and  also  of 
whether  the  purchase  in  loose  sheets  of  similar  material 
could  be  considered  as  a  violation  of  the  patent  Both  of 
these  questions  are  apparently  debatable.  X  only,  therefore, 
renew  the  recommendations  I  have  heretofore  made  in  regard 
to  a  similar  subject,  viz,  that  when  articles  are  to  be  bought 
by  the  United  States,  and  it  is  doubtful  whether  officers  of 
the  United  States  in  using  such  articles  will  or  will  not  be 
exposed  to  suits  for  the  infringement  of  patents,  a  bond  of 
indemnity  to  the  Oovernment  be  taken  from  bidders  and 
272— VOL  XVII 3 
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Others  who  desire  to  famish  such  articles,  in  order  that  the 
officers  may  be  protected.    (16  Opin.,  36.) 

Very  respectfally,  your  obedient  servant, 

OHAS.  DEVENS. 
Hon.  Alexander  Bamset, 
Secretary  of  War. 


RELATIVE  RANK  IN  THE  ARMY  ON  PROMOTION. 

Y.,  B.,  aud  8.  were  second  lienteuants  in  different  infantry  regiments^ 
ranking  in  the  order  named  according  to  dates  of  their  respective  ap- 
pointments and  commissions.  They  were  all  promoted  to  be  first  Hear 
tenants  in  their  respective  regiments  as  of  the  same  date,  Jnne28y 
1878.  8.,  who  was  the  junior  second  lieatenant,  claimed  to  be  the 
senior  first  lieutenant  under  section  1219|  Revised  Statutes,  because  of 
the  greater  length  of  service  as  a  commissioned  officer  prior  to  date  of 
promotion :  EM  that  the  rule  prescribed  by  that  section  for  deter- 
mining relative j'ank  as  between  officers  of  the  same  grade  and  date 
of  appointment  and  commission  applies  to  appointments  on  promo- 
tion as  well  as  lo  original  appointments;  and,  consequently,  that  8. 
ranked  the  other  first  lieutenants  referred  to. 

Department  of  Justice, 

February  21, 1881. 

Sir  :  Your  letter  of  January  20, 1881,  incloses  a  report  of 
tbe  AdjatantGeneral  in  reference  to  the  claim  of  Oeorge 
K.  8i>encer,  first  lieutenant  Nineteenth  Infantry,  to  take 
precedence  in  rank  over  certain  other  first  lieutenants  of 
infantry  promoted  to  that  grade  on  the  same  date,  June 
28,  1878. 

Lieutenants  Young  (second  lieutenant  March  7,  1867), 
Bottsford  (second  lieutenant,  May  29, 1867),  Scott  (second 
lieutenant  June  19,  1867)  aud  Spencer  (second  lieutenant 
August  17,  1867)  were  second  lieutenants  in  different  in- 
fantry regiments,  ranking  in  the  order  named  according  to 
dates  of  their  appointments  and  commissions.  They  were 
all  promoted  to  first  lieutenant  in  their  respective  regi- 
ments as  of  the  same  date,  viz,  June  28, 1878.  Lieutenant 
Spencer,  who  was  the  junior  second  lieutenant  of  the  four, 
claims  to  be  now  the  senior  first  lieutenant,  because  of  greater 
length  of  service  as  a  commissioned  officer  prior  to  date  of 
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promotion.  This  claim  is  based  ou  the  act  of  March  2, 1867 
(section  1219,  Bev.  Stat.).  This  section  provides  that,  ^<Iu 
fixing  relative  rank  between  officers  of  the  same  grade  and 
date  of  appointment  and  commission,  the  time  which  each 
may  have  actnally  served  as  a  commissioned  officer  of  the 
United  States,  whether  continaoosly  or  at  different  periods, 
shall  be  taken  into  account,"  etc.  This  provision  has  always 
been  considered  by  the  War  Department  as  applying  to 
original  appointments  in  the  service  as  distingaished  from 
promotions,  and  it  has,  therefore,  been  held  that  although 
officers  may  be  of  the  same  grade  and  have  the  same  date 
of  commission  and  of  appointment  to  the  rank  of  promotion 
held  by  them,  yet  that  this  statute  is  not  to  have  any  opera- 
tion as  between  them,  as  it  is  deemed  to  have  exhausted  its 
force  in  the  determination  of  their  rank  at  the  time  of  their 
original  appointment  The  ground  upon  which  this  has 
been  held  is  that  there  is  such  a  distinction  between  promo- 
tion and  appointment,  that  notwithstanding  the  operation 
of  the  rule  may  be  to  place  officers  of  the  same  grade  and 
commission  under  and  inferior  to  officers  who  have  rendered 
less  service,  yet  that  this  was  contemplated  by  the  statute. 
This  x>osition  does  not  seem  to  me  tenable.  Promotion  is 
a  mode  of  appointment,  and  it  is  not  the  less  an  appoint- 
ment because  the  person  promoted  has  previously  held  an- 
other api)ointment  in  the  service.  When  a  second  lieutenant 
is  promoted  to  the  rank  of  first  lieutenant,  he  is  api>oiuted 
to  such  rank  by  and  with  the  advice  and  consent  of  the 
Senate. 

The  construction  adopted  by  the  War  Department  requires 
the  interpolation  of  the  word  <^  original"  before  the  word 
'^appointment."  Such  construction  is  not  in  accordance 
with  the  spirit  of  the  act  towards  the  officers  whom  it  afiiects. 
By  the  system  of  regimental  promotion,  all  officers  up  to  the 
grade  of  captain  are  inromoted  very  irregularly,  such  promo- 
tions varying  with  the  casualities  in  each  regiment.  The 
intention  of  the  statute  is  to  apply  a  rule  which  will  give  the 
benefit  of  their  previous  services  to  those  officers  who  are  of 
the  same  grade  and  date  of  commission  whenever  it  shall  be 
necessary  to  determine  relative  rank  between  them.  Nor 
does  it  seem  probable  that  any  particular  difficulty  will  re- 
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salt  from  the  re-arrangement  of  rank  according  to  the 
important  principle  of  length  of  service  when  officers  of  the 
same  grade  find  themselves  commissioned  of  the  same  date. 
While  I  recognize  fally  that  any  constraction  which  has 
long  been  adopted  and  practiced  apon  by  a  Department  id 
entitled  to  great  consideration,  it  is  to  be  observed  that  the 
statnte  in  qnestion  is  of  recent  date,  and  snch  constrnction 
should  not  be  deemed  conclnsive. 

Very  respectfnlly,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  Alexander  Bamset, 
Secretary  of  War, 


PROMOTION  ON  THE  NAVAL  RETIRED  LIST. 

Seotion  1461,  Revised  Statntes,  ^ives  to  naval  officers  on  the  retired  list 
a  right  to  promotion  on  that  list  as  their  several  dates  on  the  active 
list  are  promoted. 

Department  op  Justice. 

February  21, 1881. 

Sir  :  The  letter  of  the  Secretary  of  the  Navy  of  the  2d 
instant,  addressed  to  yon  and  by  yon  referred  to  me,  incloses 
a  letter  addressed  to  Hon.  Samuel  J.  Randall,  Speaker  of 
the  House  of  Representatives,  from  Capt.  D.  Lynch,  U.  S. 
Navy,  in  regard  to  the  matter  of  promotion  upon  the  retired 
list. 

The  promotion  of  officers  on  the  retired  list  of  the  Navy 
was  authorized  by  the  act  of  March  2, 1867,  which  is  em- 
bodied in  section  1461,  Revised  Statutes,  as  follows : 

«  Officers  on  the  retired  list  of  the  Navy  shall  be  entitled 
to  promotion  as  their  several  dates  upon  the  active  list  are 
promoted:  Provided^  That  no  promotion  shall  be  made  to 
the  grade  of  rear-a<lmiral  upon  the  retired  list  while  there 
shall  be  in  that  grade  nine  rear-admirals  by  promotion  on 
that  list,  exclusive  of  those  so  promoted  by  reason  of  having 
commanded  squadrons  by  order  of  the  Secretary  of  the  Navy, 
or  of  having  performed  other  highly  meritorious  service. 
No  promotion  to  the  grade  of  rear-admiral  on  the  retired 
list  while  there  shall  be  in  that  grade  the  full  number  allowed 
by  law." 
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And  section  1591,  Kevised  Statutes  (from  the  same  act) 
provide8  that  ^^no  officer  heretofore  or  hereafter  promoted 
upon  the  retired  list  shall,  in  consequence  of  such  promotion, 
be  entitled  to  any  increase  of  pay." 

It  >yas  subsequently  held  by  the  Kavy  Department  that 
the  law  authorizing  such  promotions  was  not  strictly  imper- 
ative, but  left  the  matter,  in  some  degree,  subject  to  the 
discretion  of  the  President  to  select  such  officers  as  in  hid 
opinion  might  be  <'  entitled''  to  promotion  on  the  retired  list. 
And  although  a  few  such  officers  were  afterwards  promoted, 
no  general  promotions  of  retired  officers  have  since  been 
made. 

A  number  of  officers  of  the  staff  corps  were  promoted  on 
the  retired  list  to  the  higher  grades  created  in  such  corps 
by  the  act  of  March  3, 1871  (sees.  1474, 1475,  and  1476  of  the 
Bevised  Statutes),  since  which  time  no  promotions  of  retired 
staff  ofBcens  have  been  made. 

There  are  about  forty -three  line  officers  now  on  the  retired 
list  who  would  be  entitled  to  promotion  should  a  general 
promotion  of  the  retired  officers  be  made  as  in  1867.  Of 
this  number  it  appears  that  three  would  be  advanced  to  the 
grade  of  master,  seven  to  lieutenant,  two  to  lieutenant-com- 
mander, nine  to  commander,  eight  to  captain,  and  fourteen 
to  commodore.  And  in  the  staff  corps  about  sixty-seven 
officers  would  also  be  entitled  to  promotion  to  the  grades  on 
the  retired  list  held  by  officers  of  their  respective  dates  on 
the  active  list 

In  the  ruling  made  by  the  Navy  Department  it  appears  to 
have  been  influenced  by  the  consideration  already  mentioned, 
that  the  President  was  allowed  by  the  law  to  exercise  his  dis- 
cretion in  determining  who  are  and  who  are  not  entitled  to  pro- 
motion on  the  retired  list.  And  when,  in  view  of  the  fact  that 
there  are  officers  retired  from  active  service  by  reason  of 
mental,  moral,  and  professional  disqualifications,  who  in  case 
of  war  would  be  entirely  unfitted  for  any  duty,  this  inter- 
pretation seemed  to  the  Department  to  be  justified,  inas- 
much as  the  law  makes  no  discrimination,  and  authorizes  no 
examination  in  the  cases  of  retired  officers  to  determine  their 
fitness  for  advancement  to  higher  grades  than  those  in  which 
they  were  retired  for  causes  disqualifying  them  for  active 
service. 
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In  reply  to  this  view,  taken  by  the  Navy  Department,  I 
wonld  suggest  that  the  language  of  section  1461,  Revised 
Statutes,  that  '*  officers  on  the  retired  list  of  the  Navy  shall 
be  entitled  to  promotion  as  their  several  datesnpon  the  active 
list  are  promoted  "  is  explicit  and  distinct  in  its  character, 
subject,  of  conrse,  to  the  proviso  of  the  same  section. 

The  word  ^^  entitled,"  which  it  is  thought  may  be  construed 
as  giving  a  right  of  selection  to  the  President,  will  hardly 
bear  that  interpretation,  when  the  rest  of  the  sentence  so 
distinctly  shows  that  the  title  proceeds  from  the  fa,ct  that 
their  several  dates  on  the  active  list  are  promoted. 

There  is  undoubtedly  force  in  the  argument  which  is  sug- 
gested against  this  system  of  indiscriminate  promotion ;  but 
it  is  not  a  question  of  what  the  law  ought  to  be,  but  of  what 
the  law  is.  A  practical  effect  of  the  law  yrhich  would  be  un- 
desirable cannot  be  allowed  to  overcome  its  express  terms. 
Such  operation  presents  a  question  for  the  legislative  and 
not  the  executive  branch  of  the  Government 

It  will  also  be  observed  that,  while  this  promotion  is  thus 
given,  no  corresponding  increase  of  pay  and  allowance  is 
permitted ;  and  the  legislation  api)ears  to  have  sufficiently 
guarded  against  any  mischiefs  that  are  suggested  as  likely 
to  arise  by  reason  of  calling  retired  officers  into  active  duty. 
This  can  only  be  done  in  time  of  war  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate.  It  is  not  to 
be  presumed  that  the  President,  in  connection  with  the  Sen- 
ate, will  exercise  the  power  in  regard  to  such  retired  officers 
unless  upon  full  examination  he  shall  be  satisfied  that  they 
are  competent  for  the  higher  grade  on  the  active  list  which 
they  have  reached  on  the  retired  list  Such  investigation 
will  undobtedly  be  made,  in  view  of  the  fact  that  these  pro- 
motions on  the  retired  list  are  not  accompanied  with  the  care- 
ful examinations  which  attend  those  upon  the  active  list. 
This  power  of  the  President,  with  the  consent  of  the  Senate, 
is  in  reality  (although  not  in  form)  a  power  to  give  a  new  com- 
mission to  a  retired  officer  in  time  of  great  public  emergency. 
It  is  difficult  to  see  why  that  power  is  not  wisely  reposed 
with  the  President,  or  to  understand  how  any  danger  can 
result  from  its  exercise. 

It  will  be  observed  also  that  retired  officers  thus  called 
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upon  active  daty  do  not  return  to  the  active  list  unless  un- 
der circumstances  of  a  peculiar  character.  (Sees.  1462, 14G3, 
1464,  1465,  Bev.  Stat.) 

In  regard  to  the  statement  in  the  letter  from  the  Secretary 
of  the  Navy  that  officers  mentally,  morally,  and  profession- 
ally disqualified  are  often  found  upon  the  retired  list,  I 
would  suggest  that  it  was  never  contemplated  by  the  legis- 
lation that  the  retired  list  would  to  any  extent  be  occupied 
except  by  those  who  had  performed  honorable  service  and 
were  retired  by  reason  of  disability  incurred  in  that  service. 

I  am  therefore  of  opinion  that  the  first  clause  of  section 
1461,  Revised  Statues,  gives  to  officers  on  the  retired  list  a 
right  to  promotion  as  their  several  dates  upon  the  active 
list  are  promoted. 

Very  respeitftilly,  your  obedient  servant, 

OHAS.  DBVENS. 

The  President. 


BREVET  RANK— ASSIGNMENT  TO  DUTY  ACCORDING  TO. 

Where  an  Army  officer  is  placed  on  daty  according  to  his  brevet  rank 
by  special  assignment  of  the  Presidenty  he  is,  while  thus  assigned, 
entitled  to  precedence  and  command  according  to  his  brevet  com- 
mission, even  over  an  officer  holding  a  full  commission  of  the  same 
rank  as  the  brevet,  bnt  of  Junior  date.  Thus  a  colonel  who  holds  a 
brevet  commission  as  m^Jor-general  of  the  date  of  March  2,  1867,  and 
who  10  by  the  President  specially  asugned  to  duty  according  to  his 
brevet  rank,  takes  precedence  over  an  officer  who  holds  a  fnU  commis- 
sion of  major-general  dated  November  25,  1872. 

Department  op  Justice, 

February  23,  1881. 

Sir:  Year  letter  of  January  3^,  1881,  sabmits  to  me  a 
memorandam  of  brevet  assignmeDts  of  department  com- 
manders, with  an  indorsement  thereon  of  the  General  of  the 
Army,  and  invites  my  attention  to  the  cases  stated  by  hini 
and  proposes  the  following  question:  ^^Does  not  the  fall 
commission  of  major-general  or  brigadier-general  exceed  the 
brevet  commission  of  major-general  or  brigadier-general  even 
of  older  date t'' 

The  question  undoubtedly  assumes  that  the  officer  holding 
a  brevet  commission  is  to  be  deemed  to  have  been  assigned 
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to  duty  by  the  special  assignmeut  of  the  PresideDt  accord- 
iog  to  his  brevet  rank.  If  he  were  not  thus  assigned  no 
question  would  arise,  as  until  such  assignment  the  brevet 
rank  is  purely  honorary. 

The  President  is  authorized,  by  and  with  the  advice  of 
the  Senate,  to  confer  commissions  by  brevet  upon  commis- 
sioned officers  of  the  Army  for  distinguished  conduct  and 
public  services  in  the  presence  of  the  enemy.  These  bear 
date  from  the  particular  occasion  or  services  for  which  the 
officer  is  breveted;  but  they  entitle  the  officer  tx)  no  pre- 
cedence or  command  except  when  si>ecially  assigned  to  duty 
according  to  the  brevet  rank  by  the  President;  nor  do  they 
entitle  the  officer,  on  account  of  being  breveted,  to  wear, 
while  on  duty,  a  uniform,  or  to  be  addressed  in  orders  or  offi- 
cial communications  by  any  title  other ^than  that  of  his 
actual  rank.    See  sections  1209-1212,  Bev.  Stat. 

These  sections  seem  to  state  with  great  clearness  the 
effect  of  the  brevet  commission,  and,  although  negative  in 
its  form,  the  clause  which  says  that  brevet  rank  shall  not 
entitle  an  officer  to  precedence  or  command  except  when 
assigned  to  duty  according  to  such  brevet  rank,  necessarily 
implies  that  when  thus  assigned  he  is  to  have  precedence 
and  command  according  to  such  rank.  The  power  given  by 
this  provision  is  one  highly  proper  to  be  lodged  with  the 
President,  as  it  enables  him  in  times  of  emergency  to  avail 
himself  of  the  services  of  officers  in  a  rank  higher  than 
their  actual  rank  where  such  officers  have  so  distinguished 
themselves  in  action  as  to  have  received  from  the  appointing 
power  brevet  commissions. 

The  words,  ^'by  special  assignment  of  the  President,"  in- 
dicate that  it  is  not  a  daily  exercise  of  power  that  is  con- 
templated on  the  part  of  the  President  in  assigning  officers 
to  duty  according  to  brevet  rank. 

When  thus  assigned  I  can  see  no  reason  why  all  the  bene- 
fits that  follow  from  the  rank  are  not  to  be  enjoyed  by  the 
officer  possessing  it,  and  why  he  is  not  entitled  to  precedence 
and  command  according  to  the  date  of  the  commission, 
which  must  bear  the  date  of  the  services  for  which  he  was 
breveted. 

The  case  stated  by  the  General  of  the  Army  is  thus: 
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'^General  McDowell,  commanding  the  Division  of  the  Pacific, 
ioclnding  Arizona,  has  fall  commission  as  dated  November 
25, 1872,  and  he  holds  a  brevet  commission  as  major-general 
of  the  date  of  March  13,  1865,  which  commission  has  no 
force  unless  by  assignment  of  the  President  of  the  United 
States.  Colonel  Wilcox  is  colonel  of  the  Twelfth  Infantry, 
but  commands  the  Department  of  Arizona  by  prder  of  the 
President  according  to  his  brevet  rank  of  major-general, 
dated  March  2, 1867.  ^'We  thus  have,"  says  the  General, 
^'the  absurdity  of  a  colonel  actually  ranking  a  major-general 
commanding  a  division,  of  which  the  Department  of  Arizona 
is  but  a  small  part. 

If  there  be  any  absurdity  in  this  it  is  not  the  fault  of  the 
law,  which  enables  the  President  to  deal  readily  with  the 
matter  in  two  ways:  either  by  assigning  General  McDowell 
to  duty  and  command  according  to  his  brevet  rank,  or  by 
withdrawing  the  order  assigning  Colonel  Wilcox  to  duty 
according  to  his  brevet  rank. 

Very  respectfully,  your  ol>edient  servant, 

CHAS.  DEVENS. 

Hon.  Alexander  Eamsey, 

Secretary  of  War, 


COMMUTATION  OF  QUARTERS. 

An  officer  in  the  enjoyment  of  quarters  in  kind  at  tbe  commencement  of 
leave  (oamalative)  taken  under  the  act  of  July  29,  1876,  chapter  239, 
does  not  become  entitled  to  commutation  upon  the  commencement  of 
the  leave. 

Nor  does  he  become  entitled  to  commutation  if,  during  such  leave,  he 
voluntarily  abandons  tbe  use  of  the  quarters  in  kind;  nor  if  he  vacates 
bis  quarters  in  kind  at  the  command  of  his  superior;  nor  if  tbere  are 
nnoccupied  quarters  at  tlie  post  or  station  that  might  properly  have 
been  assigned  to  him  had  no  leave  been  granted. 

Department  of  Justice. 

February  23,  1881. 
SiB:  Yonr  letter  of  February  14  refers  to  me  claims  of 
certain  officers  for  commutation  of  quarters,  and  asks  my 
opinion  upon  certain  questions  in  connection  therewith  which 
are  suggested  by  the  Second  Comptroller. 
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The  matters  to  which  your  letter  relates  have  been  a  sub- 
ject of  consideration  in  two  recent  opinions  fh>m  me.  (16 
Opin.,  577  and  619.) 

Without  elaborating  my  reply  in  consequence  of  my  recent 
tuU  discussion  of  the  subject,  I  answer  your  inquiries  directly. 
The  first  is  as  follows :  <^If  an  officer  is  in  the  enjoyment  of 
quarters  in  kind  at  the  commencement  of  leave  taken  by 
him  under  the  act  of  July  29,  1876  (cumulative  leave,  19 
Stat,  102),  does  he  become  entitled  to  commutation  upon  the 
commencement  of  the  leavef  "  To  this  I  reply  that  an  officer 
in  the  enjoyment  of  quarters  in  kind  in  the  case  proposed 
does  not  become  entitled  to  commutation  upon  the  com- 
mencement of  the  leave.  Quarters  in  kind  are  not  an  allow- 
ance within  the  meaning  of  the  statute  permitting  officers  on 
leave  to  enjoy  the  same  without  deduction  of  pay  or  allow- 
ance, so  as  to  entitle  the  officer  to  commutation.  Officers 
upon  leave  in  such  cases,  while  entitled  to  the  quarters  in 
kind,  are  not  entitled  to  commutation  therefor. 

(2)  ^<  If  the  leave  does  not  of  itself  entitle  him,  does  he 
become  entitled  to  commutation  if  during  such  leave  he 
voluntarily  abandons  or  surrenders  the  use  of  the  quarters 
in  kind  f 

In  my  opinion  he  does  not. 

(3)  ^^Does  he  become  entitled  to  commutation  if  during 
such  leave  he  vacates  his  quarters  in  kind  at  the  command 
of  his  superior! '^ 

If  he  vacates  his  quarters  in  kind  at  the  command  of  his 
superior,  he  does  so  either  voluntarily  or  because  such  cir- 
cumstances have  arisen  as  to  entitle  the  superior  officer  to 
direct  him  to  vacate  them,  but  in  neither  instance  is  he 
entitled  to  commutation.  His  leave  does  not  result  in  a 
deduction  of  any  allowance  that  he  previously  had. 

(4)  <<  In  the  case  last  stated,  will  he  be  entitled  to  com- 
mutation if  there  are  unoccupied  quarters  at  the  post  or 
station  that  might  properly  have  been  assigned  to  him  had 
no  leave  been  granted  f 

In  my  opinion  he  would  not. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  Alexander  Ramsey, 

Secretary  of  War. 


TO   THE   PRESIDENT.  43 


DISHlssAl  hj  Seiteice  of  Coirt-HArtUI. 


EXTRA  PAY. 

Where  an  ofiloer  in  the  ordnance  department,  in  addition  to  his  regular 
dnttes  as  ordnance  store-keeper,  acted  as  assistant  commissary  at  the 
Watervliet  Arsenal  by  virtue  of  poet  orders  t  Held  that  under  section 
1261,  Revised  Statntes.  he  was  entitled  to  receive  |100  per  year  in  ad- 
dition to  the  pay  of  his  rank  during  the  time  he  performed  services  as 
attistant  commissary. 

Department  of  Justice, 

Februarg  23, 1881. 

Sir  :  It  appears  from  yoar  letter  of  December  16, 1880, 
that  Capt.  D.  J.  Yoang,  ordnance  storekeeper,  acted  at 
various  times,  in  addition  to  his  regular  duties,  as  assistant 
commissary,  by  virtue  of  post  orders  at  the  Watervliet  Arse- 
nal, which  assigned  him  to  such  duty. 

Section  1261,  Bevised  Statutes,  provides  that  an  acting  as- 
sistant commissary  shall  receive  $100  per  year  in  addition  to 
the  pay  of  his  rank  for  the  period  during  which  he  was  thus 
regularly  assigned  to  and  on  duty  and  duly  performed  serv- 
ices as  assistant  commissary. 

Captain  Toung  claims  extra  pay  at  the  rate  of  8100  per 
year. 

In  my  opinion  this  claim  of  Young  is  properly  made. 

The  opinion  in  the  case  of  the  United  States  v.  MarrUon 
(96  U.  S.,  232)  seems  conclusive  of  the  question. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVBNS. 
Hon.  Alexander  Ramsey, 

Secretary  of  War. 


DISMISSAL  BY  SENTENCE  OP  CODKT-MARTIAL. 

Where  a  paymaster  in  the  Navy  was  sentenced  to  dismissal  by  court- 
martial,  and  it  appeared  by  the  order  of  the  Secretary  of  the  Nav^y 
that  the  President  approved  the  finding  of  the  conrt  and  directed  the 
sentence  to  be  carried  into  effect :  Held  that  the  officer  was  legally 
dismissed  from  the  naval  service. 

Department  of  Justice, 

February  24, 1881. 
Sir:  I  have  carefully  examined  the  papers  in  the  case  of 
Jndson  8.  Post,  referred  to  me  by  you  upon  the  15th  instanti 
and  herewith  return  them. 
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Thirteen  years  ago(t.  e.j  September  15, 1808),  Pa^'master 
Post  was,  by  order  of  that  date,  dismissed  from  the  naval 
service  upon  the  approval  by  the  President  of  the  finding 
of  a  court-martial. 

The  only  ground  that  need  be  discussed  upon  which  he 
asks  you  to  direct  his  name  to  be  replaced  upon  the  rolls  is 
that  President  Johnson's  own  signature  does  not  appear  in- 
dorsed upon  the  approval  of  the  proceedings  of  the  naval 
court-martial,  or  in  confirmation  thereof. 

It  distinctly  appears  by  the  statements  of  the  Secretary 
of  the  Navy  that  the  then  President  approved  the  finding  of 
the  court-martial,  confirmed  the  same,  and  directed  it  to  be 
carried  out. 

For  the  reasons  set  forth  in  the  opinion  submitted  June 
6,  1877  (15  Opin.,  290),  I  am  of  the  opinion  that  Paymaster 
Post  was  legally  dismissed  from  the  naval  service  of  the 
United  States. 

Very  respectfully,  your  obedient  servant, 

CHA8.  DBVBNS. 

The  President. 


STATE  TAXES. 

Where  the  title  to  land  in  ClDcinnati,  Ohio,  was  acqaired  by  the  United 
States  by  condemnation,  and  jurisdiction  over  the  land  so  acquired 
was  ceded  to  the  United  States  by  the  State :  Held  that  taxes  there- 
tofore assessed  npon  the  land  by  the  city  anthorities,  and  remaining 
unpaid,  ceased  thereafter  to  be  a  lien  on  the  land,  and  did  not  become 
a  proper  charge  against  the  United  States. 

Department  op  Justice, 

February  24,  1881. 
Sir:  The  letter  from  your  Department  of  January  28, 1881, 
submits  for  consideration  the  claim  made  on  behalf  of  Ham- 
ilton County,  Ohio,  for  taxes,  amounting  to  86,008.63,  upon 
the  custom-house  and  post-office  site  in  the  city  of  Cincin- 
nati, Ohio. 

The  title  to  this  property  was  acquired  by  proceedings  in 
condemnation  in  the  circuit  court  of  the  United  States  for 
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the  soathern  district  of  Ohio  daring  the  last  part  of  the 
year  1873,  the  final  decree  bearing  date  December  24, 1873. 
By  an  act  of  the  legislature  of  Ohio,  of  April  20,  1872, 
jurisdiction  over  this  tract  of  land  was  ceded  to  the  United 
States,  to  vest  when  the  United  States  should  acquire  title 
to  the  same.  The  United  States  therefore  have  the  title  to, 
and  jarisdiction  over,  the  tract  in  question. 

The  claim  is  that  the  taxes  heretofore  assessed  by  the 
municipal  authorities  of  Cincinnati,  under  the  laws  of  the 
State  of  Ohio,  are  a  lien  upon  this  property  which  the  United 
States  is  bound  to  discharge. 

The  question  has  been  distinctly  decided  by  this  Depart- 
ment, in  an  opinion  rendered  September  13, 1876  (15  Opin., 
167).  The  United  States  in  1872  acquired  title  to  a  lot  of 
ground  in  the  city  of  St.  Louis,  Mo.,  by  condemnation  under 
a  State  statute,  by  the  provisions  whereof  the  jurisdiction  of 
the  State  over  the  premises  at  the  same  time  passed  to  the 
United  States.  Thereafter  certain  bills  for  unpaid  taxes  for 
1872  and  1873,  and  previous  years,  were  presented  to  the 
Treasury  Department  for  payment,  a  lien  on  the  premises 
being  claimed. 

It  was  held  that  the  State,  in  parting  with  its  jurisdiction, 
virtually  relinquished  whatever  lien  it  may  have  had  on  the 
land  for  the  taxes,  and  that  they  were  not  a  proper  subject 
for  charge  against  the  United  States. 

The  lien  depended  for  its  enforcement  solely  upon  the 
methods  and  agencies  provided  for  that  purpose  by  the  State 
law,  which  of  course  ceased  to  be  available  after  the  land 
itself,  by  the  transfer  of  jurisdiction,  ceased  to  be  within  the 
sphere  of  the  operation  of  that  law. 

It  is  not  perceived  in  the  present  case  that  any  injustice 
can  have  been  done  the  city,  which,  in  proceedings  for  con. 
damnation,  had  opportunity  to  assert  its  claim  upon  this  land. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DBVBNS. 

Hon.  John  Sherman, 

Secretary  of  the  Treasury. 


46  HON.   CHARLES   DEYENS 


BreT«)t8  of  Major  WItkrof . 


BREVETS  OF  MAJOR  WINTHROP. 
On  reconsideration,  the  opinion  of  Jonaaiy  13, 1881  {ante,  p.  3),  holding 
that  the  breyete  of  Migor  Winthrop,  Jadge-advocat«,  in  the  volunteer 
force,  could  not  be  treated  as  breyeto  in  the  regular  Army,  re-afflrmed. 

Department  of  Justice, 

February  24, 1881. 

Sir  :  Yoars  of  the  4th  instant  incloses  a  letter  of  the  Jadge- 
Advocate-General  of  January  21,  1881,  and  requests  recon- 
sideration, in  view  of  that  letter,  of  my  opinion  heretofore 
delivered,  in  which  it  was  held  by  me  that  the  brevets  of 
Mbjov  Winthrop  in  the  volunteer  force  could  not  be  treated 
as  brevets  in  the  regular  Army. 

I  have  reconsidered  the  question,  in  deference  to  the  views 
of  the  Judge  Advocate-General  and  yourself,  but  remain  of 
the  opinion  which  I  have  heretofore  expressed. 

Major  Winthrop  was  in  distinct  terms  nominated  to  and 
confirmed  by  the  Senate  for  appointment  in  the  volunteer 
force,  and  was  afterwards  commissioned,  his  commission  not 
using  the  words  **  in  the  volunteer  force,'*  but  using.the  words 
<<  in  the  service  of  the  United  States." 

He  was  afterwards  nominated  and  confirmed  and  so  com- 
missioned for  the  brevets  of  lieutenant-colonel  and  colonel 
in  the  volunteer  force. 

It  is  claimed  now,  upon  his  behalf,  that  he  is  entitled  to 
have  these  brevets  treated  as  brevets  in  the  regular  Army, 
and  to  such  brevet  rank  therein. 

In  my  view,  this  position  can  not  be  maintained.  If  the 
form  of  his  original  commission  assumes  to  extend  or  enlarge 
the  nomination  and  confirmation,  it  is  erroneous.  The  power 
of  the  President  does  not  authorize  such  action.  But  it 
is  not  thus  enlarged.  The  military  service  of  the  United 
States  was  composed  of  what  were  known  familiarly  as  <^  vol- 
unteers **  and  "regulars.''  That  the  judge-advocates  were 
originally  of  the  volunteer  force  is  shown  by  all  the  legisla- 
tion in  the  matter,  especially  by  the  later  legislation,  which 
transfers  them  into  the  permanent  force  of  the  United  States, 
and  which  entitles  Major  Winthrop  now  to  be  treated  as  an 
officer  of  the  regular  Army. 

The  argument  based  upon  the  contention  that  his  original 
commission  was  a  commission  in  the  regular  Army,  is,  that 
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as  such  was  his  ootniDissioD,  bis  brevets  in  the  volanteer 
force  must  annex  themselves  to  it^  as  otherwise  they  woald 
be  inoperative*  As  I  do  not  view  bis  original  commission  to 
be  that  of  an  officer  in  the  regular  Army,  it  is  unnecessary  to 
consider  the  force  of  this  argument.  That  neither  by  the 
appointing,  confirming,  or  commissioning  him  as  lieutenant- 
colonel  and  colonel  by  brevet  in  the  volunteers  was  it  con- 
templated to  give  him  brevet  rank  in  the  regular  Army  is  as 
clear  as  words  can  make  it.  It  certainly  was  not  contem- 
plated by  the  appointing  or  confirming  power  that  Major 
Winthrop,  at  the  time  he  received  these  brevets,  was  an 
officer  of  the  regular  Army. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
Hon.  Alexander  Bamsey, 

Secretary  of  War. 


ENLISTMENT  IN  COLORED  REGIMENTS. 

Sections  1104  and  1108,  Reyised  Statates,  prohibit,  by  implication,  the 
enliatment  of  white  men  in  the  colored  regiments  therein  mentioned 
and  provided  for. 

Department  of  Justice, 

February  24, 1881. 

8iB :  Yonr  letter  of  November  26,  1880,  inclosing  a  copy 
of  a  letter  from  Lieut.  Col.  N.  A.  M.  Dudley,  Ninth  Cav- 
alry, requests  my  opinion  on  the  question  as  to  whether 
a  white  man  can  legally  be  enlisted  in  a  colored  regiment. 

The  two  sections  of  the  Bevised  Statutes  which  need  be 
considered  are  section  1104:  <^  The  enlisted  men  of  two  regi- 
ments of  cavalry  shall  be  colored  men,"  and  section  1108: 
"  The  enlisted  men  of  two  regiments  of  infantry  shall  be  col- 
ored men."  These  sections  seem  to  be  explicit.  The  enact- 
ment that  the  enlists  men  of  the  regiments  in  question 
shall  be  colored  men  is  necessarily  a  prohibition  against  the 
enlistment  of  white  men  in  those  regiments. 

It  is  suggested  that  this  legislation  is  unconstitutional. 
Without  deeming  it  necessary  to  discuss  this  point,  I  would, 
however,  say  that  it  is  a  regulation  made  by  Congress  for 
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the  orgauization  of  tbe  Army  under  its  aatliority  as  to  rais- 
ing aud  supporting  armies ;  and  tliat  antil  it  is  pronounced 
unconstitutional  by  the  only  body  which  can  determine  it  so 
to  be,  it  is  the  duty  of  the  recruiting  officers  of  the  Army  to 
follow  it. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 
The  Secretary  of  War. 


PROMOTION  IN  THE  MEDICAL  CORPS  OF  THE  NAVY. 

Tbe  cnstom  and  practice  of  the  Navy  DepartmcDt  requiring  competitlTe 
examinations  of  assistant  sarg^ns,  and  assigning  them  positions  on 
the  Navy  Register  in  the  order  of  relative- merit  as  ascertained  and 
reported  by  the  board  of  examiners  authorized  by  existing  law  and 
regulations,  is  not  under  the  present  law  (section  1480,  Revised  Stat- 
utes ;  act  of  February  27,  1877)  correct ;  the  effect  of  such  law  being 
to  adopt  the  rule  of  senioritj  in  regard  to  promotions  from  one  grade 
to  another  in  the  Medical  Corps  of  the  Navy. 

Department  op  Justice, 

February  25,  1881. 

Sir:  Your  letter  of  January  25  submits  to  me  the  claim 
of  Howard  £.  Ames,  a  passed  assistant  surgeon  in  tbe  Navy, 
that  he  has  been  unlawfully  deprived  of  his  original  relative 
position  in  tbe  Medical  Corps  by  reason  of  the  action  taken 
upon  the  result  of  his  examination  for  promotion. 

The  facts  in  his  case  are  as  follows: 

Dr.  Ames  was  appointed  assistant  surgeon  in  the  Navy 
April  10, 1875,  and  assigned  a  position  (No.  8)  in  the  class 
of  assistant  surgons  appointed  during  that  year,  which  class 
was  arranged  according  to  date  of  appointment  of  the 
members  thereof. 

Under  the  law  and  regulations  of  the  Navy,  assistant  sur* 
geons  are  entitled  to  examination  for  promotion  after  three 
years'  service.  The  class  of  1875,  having  completed  three 
years'  service  in  the  grade  of  assistant  surgeon,  in  1878, 
were,  as  required  by  law,  examined  as  to  their  qualifications 
for  promotion  to  the  grade  of  surgeon. 

At  the  conclusion  of  the  examination  of  the  officers  of 
that  class.  Dr.  Ames,  with  others  who  were  found  qnal* 


TO  THE  SECRETARY  OF  THE  NAVY.       49 


ProHotloi  la  Ibe  Meaical  Corps  of  the  Navy. 

ified  for  promotion,  was  Assigned  a  position  on  tbe  list  of 
passed  assistant  sufgeons,  according  to  tbe  relative  merit 
as  ascertained  and  reported  by  tbe  board  of  examiners,  and 
DOW  occapies  tbe  relative  position  on  tbe  list  of  passed 
assistant  snrgeons,  wbicli  was  assigned  bim  in  accordance 
with  tbe  finding  and  recommendation  of  tbe  board  of  exam- 
iners upon  competitive  examination. 

The  practice  of  the  Department  requiring  competitive 
examinations  to  determine  tbe  relative  position  of  medica 
officers  of  tbe  Navy,  preparatory  to  promotion  to  tbe  grade 
of  sargeoDy  which  originated  prior  to  tbe  act  of  May  24,  JS28 
(sections  1370  and  1371  of  tbe  Bevised  Statutes),  was  recog- 
nized and  confirmed  by  a  clause  in  tbe  act  of  Congress  ap- 
proved March  3,  1835,  which  is  embodied  in  tbe  Revised 
Statutes,  as  follows : 

Section  1372.  <<When  any  assistant  surgeon  was  absent 
from  the  IJuited  States,  on  duty,  at  tbe  time  wben  otbers  of 
his  date  were  examined,  he  sball,  if  not  rejected  at  a  subse- 
quent examination,  be  entitled  to  tbe  same  rank  with  tbem ; 
and  if,  from  any  cause,  his  relative  rank  can  not  be  assigned 
to  him,  he  sball  retain  his  original  position  on  the  register." 

The  system  of  competitive  examinations  to  determine  the 
relative  merit  of  assistant  surgeons  preliminary  to  promo- 
tion, and  thus  to  define  their  rank  by  seniority,  has,  under 
this  authority  of  law,  been  continued  to  tbe  present  time, 
and  the  uniform  practice  of  tbe  Kavy  Department  has  been 
to  assign  to  the  members  of  each  class  of  assistant  surgeons, 
examined  and  found  qualified  for  promotion,  positions  in  ac- 
cordanoe  with  their  relative  standing,  as  determined  and 
reported  by  the  board  of  medical  examiners. 

Ton  request  my  opinion  upon  the  following  question  : 

**  Is  the  custom  and  practice  of  tbis  Department  requiring 
competitive  examinations  of  assistant-surgeons  preliminary 
to  promotion,  and  assigning  tbem  positions  on  the  Navy 
Register  in  the  order  of  relative  merit  as  ascertained  and  re- 
ported by  the  board  of  examiners,  authorized  by  existing 
law  and  regulations  t? 

The  construction  adopted  as  to  the  clause  in  tbe  act  of 
Congress  approved  March  3, 1835,  has  been  so  long  practiced 
upon  by  the  Navy  Department,  that  I  do  not  consider  it  nec- 
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essary  carefully  to  coasider  whether  or  uot  it  was  originally 
correct.  Certainly  there  is  inach  in  the  clause  to  couutenanoe 
the  system  of  competitive  examination  for  the  grade  of  passed 
assistant  surgeon,  and  great  and  controlling  weight  must  be 
attributed  to  the  fact  that  those  charged  with  the  duty  of 
executing  the  statute  have  given  to  it  their  sanction,  which 
should  not  be  overruled  without  urgent  reasons* 

Were  this  the  only  statute  upon  the  subject,  I  should  there- 
fore be  of  opinion  that  the  system  as  now  adopted  in  the 
Navy  was  in  accordance  with  the  provisions  of  law. 

It  is  necessary,  however,  to  consider  some  additional  legis- 
lation. 

The  act  of  March  3, 1871,  chap.  117,  sec  10  (16  Stat.,  536), 
is  as  follows: 

<«  That  the  foregoing  grades  (the  Medical  Corps  being  in- 
cluded) hereby  established  for  the  staff  corps  of  the  Navy 
shall  be  filled  by  appointment  from  the  highest  numbers  iu 
each  corps  according  to  seniority,  and  that  new  commissions 
shall  be  issued  to  the  officers  so  appointed,  in  which  com- 
missions the  titles  and  grades  herein  established  shall  be  in- 
serted ;  and  no  existing  commission  shall  be  vacated  in  the 
said  several  staff  corps  except  by  the  issue  of  new  commis- 
sions required  by  the  provisions  of  this  act,  and  no  officer 
shall  be  reduced  in  rank  or  lose  seniority  in  his  own  corps 
by  any  change  which  may  be  required  under  the  provisions 
of  this  act."    •    •    • 

This  section  contemplated,  it  seems  to  me,  by  the  use  of 
the  words  ^^  highest  numbers  iu  each  corps  according  to 
seniority,"  that  the  promotions  should  be  by  seniority,  and 
not  by  competitive  examination ;  and  the  provision  that  <*  uo 
officer  shall  be  reduced  iu  rank  or  lose  seniority"  etc.,  con- 
templated also,  that  unless  this  provision  were  inserted 
changes  would  be  made  in  grades  or  numbers  which  had 
been  theretofore  fixed,  which  it  was  not  the  iuteution  of 
Congress  to  disturb.  This  clause  did  not  find  its  way  into 
the  original  edition  of  the  Revised  Statutes,  but  is  found  iu 
the  second  edition,  section  1480.  It  was,  however,  re-enacted 
in  the  act  of  February  27, 1877,  chap.  69  (19  Stot.  249),  iu 
the  following  terms : 

^*  The  grades  established  in  the  six  preceding  sections  for 
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the  staff  corps  of  the  Navy  shall  be  filled  by  appoiatmeut 
from  the  highest  members  in  each  corps,  according  to  senior!  ty, 
and  new  commissions  shall  be  issued  to  the  officers  so  ap- 
pointed, in  which  the  titles  and  grades  established  in  said 
sections  shall  be  inserted }  and  no  exisiting  commission  shall 
be  vacated  in  the  said  several  staff  cori)s  except  by  the  issue 
of  the  new  commissions  required  by  the  provisions  of  this 
section ;  and  no  officer  shall  be  reduced  in  rank  or  lose  sen- 
iority in  his  own  corps  by  any  change  which  may  be 
required  nnder  the  provisions  of  the  said  six  preceding  sec- 
tions."   •    •    • 

It  will  be  observed  that  this  is  a  substantial  re  enactment, 
with  the  exception  that  the  word  ^'members  "is  used  instead 
of  "numbers,"  and  the  words  "under  the  provisions  of  the 
said  six  preceding  sections "  are  substituted  for  the  words 
"nnder  the  provisions  of  this  act."  These  changes  ai>- 
parently  have  no  other  object  than  to  adapt  the  statute  to 
its  place  in  the  revision.  The  effect  of  it  is  to  adapt  the  rule 
of  seniority  in  regard  to  promotions  from  one  grade  to 
another  in  the  staff  corps,  the  section  1480  including,  among 
other  corps  referred  to,  the  Medical  Corps. 

Your  letter  informs  me  that  the  relative  positions  in  the 
Medical  Corps  of  the  Navy  of  all  the  officers  of  that  corps 
now  on  the  active  list  above  the  grade  of  assistant  surgeon, 
were  determined  after  a  competitive  examination  for  pro- 
motion. 

I  will  observe,  however,  that  the  statute  last  cited  is  pro- 
spective in  its  character,  and  is  only  to  take  effect  from  the 
date  of  its  enactment.  Its  language  contemplates  that  the 
rale  prescribed  by  it  may  not  have  heretofore  always  been 
followed  in  reference  to  rank  or  seniority. 

In  direct  answer  to  your  question,  I  am  of  opinion  that  the 
custom  and  practice  of  the  Navy  Department^  requiring  com- 
petitive examination  of  assistant  surgeons  and  assigning 
them  positions  on  the  Navy  Register,  in  order  of  relative 
merit  as  ascertained  and  reported  by  the  board  of  examiners 
authorised  by  existing  law  and  regulations,  is  not  correct 
under  the  present  law. 

Having  passed  the  necessary  examination  for  promotion. 
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the  claim  of  Mr.  Ames  to  be  promoted  according  to  senior- 
ity is  in  ray  opinion  well  founded. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DBVBNS. 
Hon.  Nathan  Goff,  Jr., 

Secretary  of  the  Navy. 


RELATIVE  RANK  IN  THE  ARMT. 

In  fixing  the  relative  rank  of  officers  of  the  same  grade  and  date  of 
oomiuissiou,  under  the  act  of  March  2,  1867,  chap.  159  (sec.  1219,  Re- 
vised Statutes),  constructive  service  as  a  commissioned  officer  is  not 
to  bo  considered. 

The  terms  of  the  statute,  *^  actually  served,"  are  used  ex  indiMtria,  and 
are  intended  to  prevent  any  service  purely  constructive  iu  its  charac- 
ter from  afifecting  the  relation  between  officers  of  the  same  date. 

Department  of  Justice, 

February  25,  1881. 

Sir  :  Your  letter  of  December  16, 1880,  incloses  the  papers, 
correspondence,  etc.,  relative  to  the  claim  of  Gapt.  Samuel 
B.  M.  Young,  Eighth  Gavalry,  to  a  place  on  the  lineal  list  of 
captains  of  cavalry  next  below  Gapt.  F.  W.  Ben  teen.  Seventh 
Gavalry. 

Gaptain  Young  claims  that  his  name  should  appear  above 
those  of  Captains  Nolan  and  Garpenter  on  the  lineal  list  of 
captains  of  cavalry  as  published  in  the  Army  Register  for 
1875,  and  in  support  of  his  claim  makes  the  following  state- 
ment of  his  service  as  an  officer : 

As  an  officer  of  volunteers  from  September  6, 1861,  until 
muster-out,  July  1, 1865,  three  years  nine  months  and  twenty- 
five  days^  and  as  an  officer  of  the  regular  Army  from  May  11, 
1866,  until  appointed  captain  Eighth  Gavalry,  July  28, 1866, 
ttoo  montlis  and  seventeen  days ;  total  service  claimed,  four 
years  and  twelve  days. 

The  facts  as  summarized  by  your  letter  are  as  follows  : 

The  service  of  Gaptain  Young  as  an  officer  of  volunteers 
is  correctly  stated  at  three  years  nine  months  and  twenty- 
five  days. 

On  May  11, 1866,  he  was  nominated  to  the  Senate  (he  re- 
ceived no  letter  of  appointment)  for  the  appointment  of 
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secoud  lieatenant  Twelfth  InfaQtr3\  This  noiniuatiou  was 
confined  July  23,  186G;  he  was  commissioned  July  27, 
1866,  to  rauk  from  May  11,  1866 ;  his  commission  was  for- 
warded to  his  home,  Pittsburgh,  Pa.,  September  4, 1866 ;  and 
he  reported  for  daty  to  the  commanding  ofi&cer  Twelfth  In- 
fantry in  this  city,  beptemher  15, 1866, 

The  act  of  March  2, 1867  (sec.  1219,  Bev.  Stat.),  provides 
that,  in  fixing  the  relative  rank  of  officers  of  the  same  grade 
and  date  of  commission,  ^Hhere  shall  be  taken  into  account 
and  credited  to  such  ofAeeiT  whatever  time  he  may  have  a>ctually 
served  •  •  •  as  a  commissioned  officer,"  since  April 
19, 1861,  etc.  (This  refers  to  appointments  made  under  the 
actof  July  28, 1866.) 

Captains  I^olan  and  Carpenter  (named  above)  were  each 
appointed  secoud  lieutenant  Sixth  Cavalry  July  17,  1862, 
and  served  continuously  in  that  regiment  until  appointed 
capuuDS  in  the  Tenth  Cavalry  on  November  8, 1866,  with 
rauk  from  July  28, 1866,  making  the  service  of  each  of  them 
as  officers  up  to  July  28, 1866, /our  years  and  eleven  days. 

The  other  officers  were  therefore  commissioned  as  cap- 
tains, to  rank  from  the  same  date;  and,  in  determining  their 
relative  rank,  it  must  be  taken  in  consideration  how  long 
they  were  continuously  or  at  different  periods  commissioned 
officers  of  the  United  States  in  actual  service. 

The  claim  of  Captain  Young  is,  that  as  Captains  Nolan 
and  Carpenter  have  served  four  years  and  eleven  days,  he 
has  served  one  day  longer.  In  order  to  make  this  out,  he 
is  necessarily  compelled  to  claim  service  for  two  months  and 
seventeen  days  which  he  did  not  actually  serve,  but  for  which 
time  he  did  hold,  by  commission  accepted  at  a  later  date, 
rank  in  the  Army. 

The  only  question,  therefore,  i»  whether  or  not  the  con- 
structive service  implied  by  holding  a  commission  accepted 
on  September  11,  1866,  to  rank  from  May  11, 1866,  can  aid 
him  by  being  placed  to  his  credit  in  fixing  the  relative  rank 
between  himself  and  other  captains  of  the  same  date. 

The  statement  of  the  case  seems  to  present  the  only  argu- 
ment that  can  be  made  in  the  matter.  The  words  of  the 
statute,  *'  actually  served,"  are  used  ex  industrial  and  are  in- 
tended to  prevent  any  service  purely  constructive  in  its 
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character  from  affecting  the  relation  between  officers  of  the 
same  date. 

I  am  therefore  of  opinion  that  the  ralings  heretofore 
made  in  Captain  Young's  case  are  correct,  and  that  he  now 
holds  his  proper  position  in  the  Army. 

Very  respectfully,  your  obedient  servant, 

OHAS.  DEVENS. 
Hon.  Alexander  Bamset, 

Secretary  of  War, 


COURT-MARTIAL— admissibility  OF  EVIDENCE,  ETC. 

It  is  not  the  official  duty  of  the  Secretary  of  War  to  give  to  the  jndf^ 
adyocate,  and  thus  to  the  conrt-iuartial,  an  opinion  as  to  the  admissi- 
bility of  certain  evidence  in  the  trial  of  a  case  before  the  coart,  nor 
as  to  the  constraction  of  a  statute.  Sach  qnestions  should  bo  left 
to  the  decision  of  the  court-martial  Itself. 

Departi^nt  OF  Justice, 

February  25,  1881. 

Sir:  Yoar  communication  of  tbe  18th  instant  submits  to 
me  a  letter  from  Maj.  A.  B.  Gardner^  judge-advocate  of  the 
general  court-martial  convened  by  the  President  for  the  trial 
of  Cadet  J.  0.  Whittaker,  U.  S.  Military  Academy,  dated 
the  16th  instant,  and  requests  my  opinion  as  to  the  admissi- 
bility at  the  trial  of  this  case  of  certain  evidence  offered  by 
Whittaker,  and  in  connection  therewith  as  to  thecoustruction 
to  be  given  to  the  one  hundred  and  twenty-first  Article  of 
War  and  section  860  Revised  Statutes. 

Although  not  in  terms,  your  communication  necessarily 
submits  in  connection  with  these  questions  the  preliminary 
inquiry,  whether  it  is  the  official  duty  of  the  Secretary  of 
War  to  give  to  the  judge-advocate,  and  thus  to  the  court- 
martial,  assembled  by  authority  of  the  President,  the  opinion 
requested. 

Unless  the  questions  now  proposed  by  you  have  occurred 
in  the  administrative  course  of  business  in  the  War  Depart- 
ment there  is  no  occasion  for  any  reply  by  me,  and  my  opinion 
would  be  extra-official.  On  careful  reflection  it  appears  to 
me  that  the  judge- advocate  is  not  empowered  to  call  for  the 
opinion  of  tbe  Secretary  of  War  as  to  the  admissibility  of 
evidence  to  be  tendered  to  the  court-martial.    He  is  to  con- 
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doct  the  proceedings  upon  bis  own  responsibility,  and  under 
the  direction  of  the  chief  of  his  burean.  An  opinion  of  the 
Secretary  of  War,  rendered  to  him  in  response  to  his  ques- 
tions, might  be  treated  as  mandatory  upon  the  court-martial. 
This  court,  although  limited  in  its  jurisdiction,  is  authorized 
to  decide  all  questions  in  relation  to  the  cases  properly 
before  it,  and  in  the  first  instance  its  authority  is  exclusive. 
When  the  court  has  concluded  its  labors,  its  proceedings 
may  come  before  the  President  for  approval.  At  that  time, 
if  the  President  chooses,  questions  such  as  are  here  pro- 
posed may  properly  be  submitted  for  the  opinion  of  the 
Attomey-Oeneral,  as  they  may  be  of  importance,  in  the  view 
of  the  President,  in  connection  with  his  revision  of  the 
decision.  He  may  also  consult  the  Secretary  of  War  and 
other  Cabinet  ofiQcers  upon  the  same  subject.  Opinions  given 
in  advance,  which  it  is  reasonably  to  be  feared  might  be 
treated  by  the  court-martial  as  a  direction,  might  become 
extremely  embarassing. 

It  is  also  to  be  considered,  that  the  opinion-  requested 
would  be  given  without  hearing  the  parties  concerned,  to 
whom  it  may  be  a  vital  matter,  as  cases  not  unfreqnently 
turn  upon  questions  of  admissibility  of  evidence. 

Another  suggestion  is  important  in  connection  with  the 
present  case*  When  a  court* martial  is  convened,  it  sustains 
toward  the  convening  authority  a  certain  official  relation  in 
regard  to  many  matters  of  detail.  The  court  in  the  present 
instance  sustains  no  such  relation  to  the  War  Department. 
It  is  convened  by  the  authority  of  the  President.  Certainly 
no  other  officer  can  intervene  to  direct  the  mode  in  which  it 
shall  proceed. 

In  view  of  these  considerations,  I  therefore  respectfully 
advise  that  the  question  proposed  should  be  left  to  the  decis- 
ion of  the  court-martial  summoned  by  the  President,  and 
that  the  Bureau  of  Military  Justice  should  proceed  before 
that  tribunal  upon  its  own  official  responsibility  in  offering  or 
objecting  to  evidence. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DEVEN8. 

Hon.  Alexander  Ramsey, 

Secretary  of  War. 
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RELATIVE  RANK  IN  THE  NAVY. 

Under  the  act  of  Jaly  25, 1866,  obap.  231,  R.,  who  had  ODtered  the  naval 
service  October  5,  1850,  and  stood  No.  77  on  the  list  of  lieutenant-com- 
manders, was  promoted  to  the  grade  of  commander;  while  L.,  who 
had  entered  the  service  February  17,  1841,  and  stood  at  the  date  of 
said  x)romotion  No.  7  on  the  said  list,  was  not  among  those  advsuiced 
under  that  act,  and  after  the  promotions  thereunder  were  completed 
stood  No.  2  in  his  grade  (lieutenant-commander).  Subsequently,  by 
promotion  in  due  course,  both  R.  and  L.  attained  the  rauk  of  captaiu, 
the  former  being  senior  by  date  of  commission.  In  estimating  length 
of  service  for  tho  purpose  of  determining  their  precedence  with  officers 
of  the  staff  corps  holding  the  relative  rauk  of  captain :  Held^  that 
(under  sec.  1486,  Rev.  Stat.)  R.  should  be  considered  as  haviug  gained 
length  of  service  according  to  his  promotion,  but  that  L.  should  not 
be  considered  as  having  lost  anything  in  length  of  service^-the  effect 
of  the  promotion  of  the  former  officer  upon  the  latter  being  purely  an 
incidental  one. 

Department  of  Justice, 

February  25^  1881. 

Sir  :  Your  letter  of  the  12tli  ultimo  submits  to  me  a  ques- 
tion which  has  ariseu  as  to  the  application  of  the  concluding 
clause  of  section  I486,  Revised  Statutes,  to  certain  officers 
of  the  line  in  the  Navy  who  were  promoted  by  selection  under 
the  provisions  of  the  ^^Act  to  define  the  number  and  regu- 
late the  appointment  of  officers  in  the  Navy,  and  for  other 
purposes,"  approved  July  25,  1866.     (14  Stat.,  222.) 

The  first  section  of  this  act  eularged  the  number  of  line 
officers  in  higher  grades  of  the  Navy,  created  original  vacan- 
cies in  each  grade  above  that  of  lieutenant,  and  provided 
that  appointments  to  fill  such  vacancies  be  made  as  follows: 
*<  That  the  increase  in  the  grades  authorizeil  by  this  act  shall 
be  made  by  selection  from  the  grade  next  below  of  officers 
who  have  rendered  the  most  efficient  and  faithful  service 
during  the  recent  war,  and  who  possess  the  highest  profes- 
sional qualifications  and  attainments." 

The  vacancies  thus  created  were  accordingly  filled  by  the 
selection  and  sulvancement  of  officers,  without  regard  to 
seniority,  from  the  grade  below  the  one  to  which  they  were 
promoted. 

As  an  illustration  of  the  operation  of  the  first  section  of 
this  act,  your  letter  cites  the  cases  of  two  officers  whose 
relative  positions  on  the  Navy  list  were  affected  by  the  pro- 
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motions  made  by  selection,  in  conformity  with  its  provis- 
ions, viz: 

Bicliard  L.  Law,  who  entered  the  service  February  17, 
1841,  and  stood,  at  the  date  of  said  promotions,  No.  7  on  the 
list  of  lieutenant-commanders,  was  not  among  those  selected 
and  promoted  under  the  act. 

Francis  M.  Ramsay,  who  entered  the  service  October  5, 
1850,  stood,  at  the  date  of  said  promotions  and  when  selected 
for  advancement  under  the  act  referred  to,  No.  77  on  the  list 
of  lieutenant-commanders;  and,  when  said  promotions  were 
completed,  he  stood  No.  90  on  the  list  of  commanders,  while 
Lieutenant-Commander  Law  stood  No.  2  in  his  original  grade 
(lieutenant-commander). 

Since  that  time,  by  promotion  in  due  course,  these  two 
officers  have  attained  the  rank  of  captain.  Captain  Ramsay 
being  the  senior  by  date  of  commission. 

Tour  letter  requests  my  opinion  upon  the  question  wlieth^^r, 
in  estimating  the  length  of  service  of  Captains  Ramsay  and 
Law  for  the  purpose  of  determining  their  precedence  with 
officers  of  the  staff  corps  holding  the  relative  rank  of  captain 
(under  the  provisions  of  sees.  1485-1486,  Rev.  Stat.),  the 
former  should  be  considered  as  having  been  advanced  in 
numbers  on  the  Navy  Register  and  gained  length  of  service 
accordingly ;  or  the  latter  be  considered  as  having  lost  num- 
bers and  length  of  service  accordingly. 

The  object  of  the  act  of  1866  was,  by  an  increase  of  rank 
in  connection  with  an  increase  of  numbers  in  certain  grades 
Id  the  Navy,  to  compensate  officers  who  had  rendered  special 
meritorious  service.  This  was  not  to  be  done  by  inflicting 
any  injnry  upon  officers  who  had  been  less  fortunate  per- 
ha])s  in  their  opportunities,  but  by  conferring  promotion 
upon  certain  officers  which  would  incidentally,  in  almost  all 
cases,  operate  also  to  benefit  officers  not  actually  advanced. 
Thus,  in  the  case  stated  in  your  letter,  while  Lieutenant- 
Commander  Law  was  not  nominally  advanced,  he  was  actually 
advanced  by  the  promotions  made,  so  that  instead  of  stand- 
ing seventh  on  the  list  of  lieutenant  commanders  he  stood 
second  on  that  list  when  they  were  completed.  When  offi- 
cers were  advanced  in  numbers  it  was  necessary,  in  determin- 
ing their  relative  rank  with  other  grades  of  the  Navy,  that 
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they  should  also  be  treated  as  having  oonstractively  gained 
length  of  service  to  a  sufficient  extent  to  place  them  above 
the  officers  over  whom  they  were  thas  advanced.  Bat  in  no 
case  did  the  officers  over  whom  they  were  thus  advanced  lose 
anything  in  the  length  of  service  which  he  had  actually  ren- 
dered. The  proceeding  itself  was  one  of  advancement 
strictly,  and  in  no  case  operated  to  degrade  any  officer  or 
deprive  him  of  anything  which  he  had  already  obtained  by 
length  of  service.  Gases  might  be  supposed  in  which  'it 
might  do  him  Incidental  injury  by  placing  above  him  an  offi- 
cer who  stood  below  him;  but  his  own  position  with  refer- 
ence to  all  grades  of  the  Navy  would  be  that  which  it  origi- 
nally was.  When,  therefore,  by  section  1486,  Revised  Stat- 
utes (act  of  March  3,  1871,  chap.  117,  sec.  10,  16  Stats. 
537),  provision  was  made  for  regulating  the  relative  rank  of 
the  staff  corps  and  line,  no  officer  in  the  line  would  be  found 
to  have  lost  anything  of  his  actual  length  of  service.  A  con- 
structive length  of  service  was  necessary  to  be  attributed  to 
the  officers  who  had  been  advanced  to  a  higher  number  above 
him  in  the  same  grade  or  to  a  higher  grade.  It  is  true  the  ex- 
pression of  the  last  clause  of  section  1486  is  that  ^^  officers 
who  have  been  advanced  or  lost  numbers  on  the  Navy  Reg- 
ister shall  be  considered  as  having  gained  or  lost  lengtli  of 
service  accordingly."  Whether  this  phrase  is  intended  to 
use  the  words  "gained"  and  "lost,"  as  terms  which  are  the 
converse  of  each  other  and  refers  to  such  incidental  loss  as 
occurs  by  change  in  relative  position  between  two  officers,  or 
whether  the  expression  "lost  length  of  service"  is  to  be  con- 
sidered as  referring  to  those  officers  who  may  have  been  de- 
graded (as  by  sentence  of  court-martial),  it  is  not  necessary 
now  to  determine.  It  seems  to  me  quite  clear  that  this  clause 
can  not  receive  a  meaning  in  connection  with  the  facts  stated 
by  you  that  would  in  any  way  operate  as  a  degradation  of 
the  officer  over  whom  another  had  been  promoted,  or  to  de- 
prive him  of  a  right  already  acquired  by  honorable  length  of 
service. 

In  estimating,  therefore,  length  of  service  for  the  purpose 
of  determining  their  precedence  with  officers  of  the  staff 
corps,  I  would  say,  in  direct  answer  to  your  inquiry,  that  the 
officer  promoted  will  be  considered  as  having  gained  length 
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of  service  according  to  his  promotion,  bat  that  the  other  ofift- 
cer  will  not  be  considered  as  having  lost  anything  in  length 
of  service,  the  effect  of  the  promotion  upon  the  latter  officer 
being  pnrely  an  incidental  one. 

Very  respectfally,  yonr  obedient  servant, 

CHAS.  DEVBNS. 
Hon.  Nathan  Gopf,  Jr., 

Secretary  of  the  Navy. 


SOIL  UNDER  NAVIGABLE  WATERS. 

5(B»M0  that  the  proprietors  of  land  adjacent  to  Lake  Hnron,  Miohigan, 
have  no  legal  right  to  fttone  taken  from  the  bed  of  that  lake,  in  front  of 
their  property,  by  other  persons,  and  delivered  by  the  latter  on  the 
GoTemment  works — ^the  ownership  of  such  bed  being  apparently  in  the 
State.  Under  the  oironmstances  presented,  the  claim  of  such  proprie- 
tors for  the  stone  so  taken  and  delivered  may  properly  be  resisted  by 
the  United  States  officer  in  charge  of  the  works. 

Department  op  Justice, 

February  26, 1881. 

Sib:  Your  letter  of  December  18,  1880,  transmits  a  com- 
manication  addressed  toM%j.  G.  Weitzel,  Corps  of  Engineers, 
by  C.  P.  Gilbert,  assistant  engineer,  stating  that  several 
times  daring  the  past  season  loads  of  bowlder-stone,  which 
have  been  delivered  on  the  Government  works  in  charge  of 
Major  Weitzel,  and  credited  to  the  party  bringing  them,  have 
been  claimed  by  other  parties,  on  the  ground  that  the  stone 
had  been  picked  from  the  water  in  front  of  land  belonging  to 
them,  and  requests  my  opinion  as  to  whether  the  owners  ot 
land  adjacent  to  Lake  Huron  have  any  legal  claim  on  the 
stone  taken  from  the  lake  in  front  of  their  property. 

This  question  depends  upon  the  much  discussed  inquiry 
as  to  who  is  the  owner  of  the  soil  under  navigable  waters, 
which  include  the  Great  Lakes  of  the  United  States. 

In  Barney  v.  KeokuJCy  (4  Otto,  324),  it  was  authoritatively 
settled  that,  in  the  absence  of  any  special  legal  rules  adopted 
by  the  States,  the  title  to  the  land  under  navigable  waters 
(whether  tidal  or  not)  belonged  to  the  States.  The  title  to 
the  land  in  question  may,  therefore,  be  regarded  as  in  the 
State  of  Michigan,  unless  by  the  law  thereof  the  ownership 
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of  the  riparian  proprietor  extends  to  it.  I  can  find  no  de- 
cision of  that  State  which  recognizes  the  land  nnder  the 
waters  of  the  Great  Lakes  on  its  borders  (of  which  Lake 
Huron  is  one)  as  belonging  to  the  proprietors  of  the  shore, 
although  there  have  been  cases  affecting  the  soil  under 
streams  and  small  interior  lakes. 

In  the  absence  of  any  such  decisioo,  or  any  grant  by  that 
State  of  such  lands,  or  of  an  exclusive  right  to  the  stone 
thereon,  it  may  well  be  presumed  that  any  citizen  is  privi- 
ledged  to  take  stone  therefrom,  and,  having  such  right,  may 
properly  sell  the  stone  to  the  United  States.  Under  the 
circumstances,  the  claim  of  the  owner  of  the  land  adjacent  to 
the  part  of  the  lake  from  which  the  stone  is  taken  may 
properly  be  resisted  by  the  United  States  engineer. 
Very  respectfully,  your  obedient  servant, 

CHAS.  DEVENS. 

Hon.  Alexander  Ramsey, 
Secretary  of  War. 


CASE  OF  LIEUTENANT-COLONEL  FREUDENBERO. 

The  President  has  no  power  to  retire  Lieutenant-Colonel  Frendenberg 
with  the  rank  and  pay  of  colonel  of  infantry  from  the  date  of  his 
first  retirement,  December  15,  1870. 

Mistakes,  if  any,  made  in  the  execution  of  an  act  which  is  subseqnentlj 
repealed,  can  not  be  rectified  by  executive  action  after  such  repeal. 

Department  op  Justice, 

February  28, 1881. 

Sir  :  On  examining  the  case  of  Lieutenant-Colonel  Freu- 
denbergy  I  am  of  opinion  that  the  President  of  the  United 
States  has  no  power  to  retire  this  gentleman,  as  requested 
bj  him,  with  the  rank  and  pay  of  colonel  of  infantry,  from 
the  date  of  his  first  retirement,  December  15, 1870. 

Whether  the  application  of  the  thirty  second  section  of 
the  act  of  July  28,  1806,  was  rightly  or  wrongly  made  in 
Colonel  Freudenberg's  case,  that  is  not  now  a  matter  that  can 
be  corrected  by  any  executive  action,  as  the  section  itself  is  re- 
pealed by  the  act  of  June  20, 1872.  (17  Stat.,  378.)  Mistakes, 
if  any,  made  in  the  execution  of  an  act  which  is  repealed 
can  not  be  rectified  by  executive  action  after  such  repeal. 
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and  it  is  impossible  in  the  absence  of  that  section  to  retire 
any  officer  ander  it. 

CSolonel  Freadenberg's  case  was  made  the  subject  of  a  spe- 
cial act  (of  March  3, 1877),  which  placed  him  on  the  retired  list 
with  the  rank  of  lieutenant-colonel,  which  promotion  was 
to  take  effect  from  and  after  the  passage  of  that  act.  This 
8i)ecial  act  certainly  assumes  to  deal  by  legislative  action 
with  Colonel  Freudenberg's  case,  and  to  repair  any  injustice 
that  may  have  been  done  to  him.  This  legislation  contem- 
plates that  the  construction  given  by  the  War  Department 
to  the  retirement  of  Colonel  Freudenberg  (viz,  that  it  was 
for  wounds  and  disease,  and  not  for  wounds  alone),  was  a 
correct  construction. 

Very  respectfully,  your  obedient  servant, 

CHAS.  DBVBirS. 

The  Fbesident. 
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APPROPRIATION  FOR  BUILDING  SITE. 

The  appropriation  made  by  the  act  of  March  3, 1881,  chapter  133,  ''for  the 
pnrchaae  of  a  suitable  site  in  the  city  of  Washington  for  the  erection 
of  a  brick  building  to  be  used  and  occupied  by  the  Pension  Bureau/' 
etc,  ia  to  be  construed  as  applying  solely  to  the  purchase  of  a  site. 
The  language  of  the  clause  contains  no  ambiguity  necessarily  giving 
rise  to  the  inference  that  Congress  intended  it  to  embrace  more  than 
its  terms  express. 

Department  of  Justice, 

^1^«13,1881. 
Sib  :  Your  letter  of  the  17th  ultimo,  calling  my  attentit/a 
to  the  claase  in  the  8andr3'  civil  appropriation  act  of  Marcn 
3, 1881,  which  provides  ''  for  the  purchase  of  a  suitable  site 
in  the  city  of  Washington  for  the  erection  of  a  brick  and 
metal  fire-proof  building,  to  be  nsed  and  occupied  by  the  Pen- 
sion Bureaa,"  etc,  and  inclosing  a  communication  from  the 
Qaartermaster-Gtoneral  and  other  papers  relative  thereto, 
which  favor  the  view  that  the  Oommittee  on  Appropriations 
of  the  Senate  (in  which  the  provision  originated)  intended  to 
make  the  appropriation  applicable  as  well  to  the  erection  of 
a  building  as  to  the  purchase  of  a  site,  and  that  the  clause 
in  question  should  be  construed  as  if  it  read  <<  for  the  pur- 
chase of  a  suitable  site  in  the  city  of  Washington  and  for  the 
erection  of  a  brick  and  metal  fireproof  building,"  etc.  That 
it  was  contemplated  by  said  committee  that  the  appropria- 
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tioD  should  apply  to  both  those  objects  is  perhaps  true ;  aud, 
as  corroborative  of  this,  certain  statements  and  explanations 
appearing  in  the  proceedings  of  the  Senate,  made  by  the  Sen- 
ator (Mr.  Beck)  who  had  charge  of  the  bill,  may  be  cited. 
(See  Cong.  Rec.  March  3, 1881,  p.  45 ;  ibid,  for  March  5, 1881, 
p.  32.)  But,  on  the  other  hand,  in  the  proceedings  of  the 
House,  a  member  of  that  body  inquired  "  whether  the  act 
should  be  interpreted  as  providing  for  the  purchase  of  a  site 
alone,  or  whether  the  sum  ai)propriated  may  be  used  for  the 
erection  of  the  building  as  well  as  the  purchase  of  the  site." 

Upon  consideration,  I  am  of  opinion  that  the  provision 
referred  to  must  be  construed  to  apply  solely  to  the  pur- 
chase of  a  site,  and  that,  to  authorize  the  money  appropriated 
to  be  also  used  for  the  additional  object  mentioned  by  yon, 
the  erection  of  a  building,  further  legislation  is  necessary. 

It  is  suggested  that  the  word  ^^and"  was  inadvertently 
omitted  after  the  word  "  Washington"  in  the  act.    With  the 
Committee  on  Appropriations  of  the  House,  judging  from  the 
explanation  made  by  the  member  (Mr.  Blount)  who  was  one 
of  the  conferees  on  the  bill  and  had  charge  of  it  in  that  body 
the  understanding  would  seem  to  have  been  that  the  appro 
priation  was  to  apply  to  but  one  of  the  objects  stated  above, 
namely,  the  purchase  of  a  site.    Thus,  in  response  to  an  in 
quiry  made  pending  the  consideration  of  the  conference  re- 
port on  the  bill,  the  member  referred  to,  said :  "  The  $2d0, 
000  relates  alone  to  the  site  for  the  building.    There  is  no 
proposition  for  a  building  other  than  that  contained  in  the 
purchase  of  a  site.    The  building  is  to  be  a  matter  for  future 
consideration."    (Cong.  Rec.  for  March  4,  1881,  p.  53.) 

From  this  diversity  of  view  as  to  the  purpose  of  the  ap- 
propriation, which  existed  between  those  who  were  in  imme- 
diate charge  of  the  bill  in  the  two  houses,  it  is  manifest  that 
what  was  said  by  them  pending  its  passage  can  afford  no  aid 
in  ascertaining  the  meaning  of  the  clause  in  which  the  appro- 
priation is  contained. 

Nor,  even  if  such  diversity  of  opinion  had  not  existed, 
should  the  interpretation  which  was  then  placed  upon  it  be 
allowed  to  influence  the  judgment  in  this  matter.  <<In  con- 
struing an  act  of  Congress"  says  the  Supreme  Court  in  91 
U.  S.  Reports,  page  79,  "we  are  not  at  liberty  to  recnr  to  the 
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views  of  individnal  meinbera  in  debate,  nor  to  consider  tbe 
motives  which  inflaence  them  to  vote  for  or  against  its  pass- 
age. The  act  itself  speaks  the  will  of  Congress,  and  this  is 
to  be  ascertained  from  the  language  used." 

There  does  not  appear  to  me  to  be  foundation  enough  in 
the  context  to  warrant  the  addition  of  the  word  <^  and, "  as 
suggested.  The  language  of  the  clause,  as  it  now  reads,  con- 
tains no  ambiguity  necessarily  griving  rise  to  the  inference 
that  Congress  intended  it  to  embrace  more  than  its  terms 
express.  In  the  construction  of  a  statute,  words  can  not  be 
added  thereto  for  the  purpose  of  supplying  an  omission  which, 
on  merely  conjectural  grounds,  is  thought  to  have  been  in- 
advertently made. 

I  am,  sir,  very  respectfully, 

WAYNE  MacVEAGH. 

Hon.  BoBBBT  T.  Lincoln, 

Secretary  of  War, 


PROMOTION  IN  THE  ARMY. 

The  rale  piesori bed  in  paragraph  20,  Army  Kegnlationsof  1863,  by  whioh 
"  promotious  to  the  rank  of  captain  shall  be  made  regimen  tally,"  is 
not  in  conflict  with  the  provisions  of  section  1204,  Revised  Statutes,  and 
remains  in  full  force. 

The  regnlations  and  legislation  concerning  the  promotion  of  snbaltem 
company  officers,  firom  the  year  1801  to  the  present  time,  reviewed,  and 
the  practice  therennder  stated. 

Department  op  Justice, 

ApHl  14,  1881. 
Sib  :  I  have  eonsidered  tbe  letter  of  Second  Lieut.  George 
P.  BordeD,  Fifth  Infantry,  on  the  sabject  of  promotion  in  the 
Army,  which  was  referred  to  me  by  your  direction  on  the 
9th  ultimo,  and  which  I  have  the  honor  to  return  herewith. 

It  is  claimed  by  Lieutenant  Borden  that  paragraph  20, 
Army  Regulations,  in  so  far  as  it  applies  to  subaltern  oificers 
of  the  line  of  the  grades  of  first  and  second  lieutenant,  is  in 
conflict  with  section  1204,  Revised  Statutes,  and  to  that  ex- 
tent has  ceased  to  be  legally  operative  as  a  rule  for  promo- 
tion— that  under  said  section  such  officers  are  entitled  to  be 
272 — VOL  XVII 5 


66  HON.    WATNE   HACVEAOH 

PromotioB  !■  tkc  Army. 

promoted  Ivieally  in  each  arm,  and  not  regimentally  as  the 
said  paragraph  provides. 

The  rale  as  stated  in  paragraph  20,  namely,  that  ^'promo- 
tions to  the  rank  of  captain  shall  be  made  regimentally,"  was 
adopted  by  executive  regulation  at  a  very  early  period.  By 
an  order  issued  by  the  Secretary  of  War,  May  26,  1801,  it  is 
declared  that  promotions  to  tlie  rank  of  captain  shall  be  made 
regimentally,  and  to  the  rank  of  major  and  lieutenaut-colo- 
nel  in  the  lines  of  the  artillery  and  infantry  respectively." 

That  order  was  supplemented  by  another,  issued  May  7, 
1808,  making  the  above  rules  for  promotion  in  the  infantry 
and  artillery  applicable  to  the  cavalry  and  riflemen. 

The  earliest  Oongressioual  action  on  the  subject  of  promo- 
tion in  the  Army  is  contained  in  the  fifth  section  of  the  act 
of  June  26, 1812,  chapter  108,  which  provided  that  thereafter 
'<  the  promotions  shall  be  made  through  the  lines  of  artiller* 
ists,  Ifght  artillery,  dragoons,  riflemen,  and  infantry  respect- 
ively, according  to  established  rule."  The  rule  therein  re- 
ferred to  is  that  which  was  established  by  executive  regula- 
tion as  above  stated,  and  the  effect  of  the  statute  was  to 
give  it  a  legislative  sanction.  Subsequently,  by  section  12 
of  the  act  of  March  30, 1814,  chapter  37,  it  was  provided  '<  that 
from  and  after  the  passing  of  this  act,  promotions  may  be 
made  through  the  whole  Army  in  its  several  lines  of  light 
artillery,  light  dragoons,  artillery,  infantry,  and  riflemen  re- 
spectively." Since  the  enactment  of  this  last  provision, 
which  continued  in  force  down  to  the  revision  of  the  stat- 
utes, promotions  to  the  rank  of  captain  have  uniformly  been 
made  regimentally;  so  that  the  construction  given  thereto, 
in  practice,  has  been  that  it  made  no  change  or  modification 
of  the  previously  existing  rules.  According  to  this  construc- 
tion (which  was  acted  upon  for  about  sixty  years)  the  act  of 
1814,  while  it  contemplated  that  promotions  should  be  made 
in  the  several  lines  or  arms  through  the  whole  Army,  and 
that  offi  ers  should  be  promoted  only  in  their  respective  lines 
or  arms,  did  not  prescribe  how  promotions  within  the  arms 
or  lines  should  be  made,  whether  regimentally  or  lineally. 
As  thus  understood— and  the  language  of  the  act  is  suscept- 
ible of  that  interpretation — there  was  no  conflict  between  it 
and  the  rule  adverted  to. 
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Section  1204,  Revised  Statutes,  cou tains  substantially  a 
le-enactmeut  of  the  provision  above  quoted  from  the  act  of 
1814.  liVhen  embodying  that  provision  in  the  Bevised  Stat- 
utes, it  is  reasonable  to  presume  that  Congress  was  familiar 
with  the  construction  which  had  been  placed  thereon  and  so 
long  acted  upon  by  the  executive  department,  and  that  if  it 
had  been  the  intention  of  that  body  to  introduce  a  different 
rule  on  the  subject  of  promotion,  different  phraseology  would 
have  been  chosen  to  signify  such  design.  By  adopting  the 
langaage  of  the  previous  statue  the  fair  inference  is  that  its 
construction  was  acquiesced  in,  and  that  no  change  in  the  law 
of  promotion  was  intended. 

I  am  accordingly  of  opinion  that  the  rule  laid  down  in 
paragraph  20,  Army  Regulations,  by  which  ^<  promotions  to 
the  rank  of  captain  shall  be  made  regimentally,"  is  not  in- 
consistent with  the  provisions  of  section  1204,  Revised  Stat- 
utes, and  that  it  remains  in  full  force. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVEAGH. 

The  PsEsn>£MT. 


DISCHARGE  FROM  MILITARY  ACADEMT— RE-APPOINTMENT. 

Where  a  cadet  wan,  by  order  of  the  Secretary  of  War,  ou  the  recommeDd- 
ation  of  the  Academic  Board,  discharged  from  the  Military  Academy 
for  deficiency  in  studies :  Held,  (1)  that  the  order,  having  been  com- 
pletely ezecnted,  is  beyond  the  power  of  revocation ;  (2)  that  section 
1325,  Bevised  Statutes,  prohibits  the  returning  or  re-appointing  of  the 
cadet  to  the  Academy,  excepting  upon  the  recommendation  of  said 
Board ;  (3)  that  Congress  may  thus  limit  or  restrict  the  authority  of 
the  President  to  appoint  cadets ;  (4)  that  accordingly  it  is  not  compe- 
tent to  the  President  to  revoke  the  said  order  or  to  restore  the  cadet 
to  the  Academy,  irrespective  of  the  recommendation  of  said  Board. 

Department  of  Justice, 

April  14, 1881. 
Sir  :  Yonr  letter  of  the  22d  ultimo  presents  for  my  con- 
sideration the  following  case  and  question  : 

A  cadet  in  the  first  class  at  the  Military  Academy  was  de- 
clared deficient  by  the  Academic  Board  at  the  examination 
in  January,  1881,  and  the  Board  recommended  that  he  be  dis- 
charged.   An  order  for  his  discharge  was  thereupon  made  by 
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the  Secretary  of  War ;  but  it  was  saspended,  and  the  case 
referred  back  to  the  Board  for  rcoDsideration.  The  Boards 
however,  adhered  to  their  former  recoinmendatioD ;  and  by 
order  of  the  War  Department,  dated  February  26,  18S1,  the 
cadet  was  discharged,  and  is  now  out  of  the  service. 

The  question  proposed  is,  ^*  Whether  it  is  within  the  author- 
ity of  the  Executive  to  revoke  the  order  for  his  discharge 
and  restore  him  to  the  Academy,  to  take  his  place  in  the  next 
succeeding  first  class,  notwithstanding  the  adverse  recom- 
mendation of  the  Academic  Board  and  the  provisions  of  sec- 
tion 1325,  Revised  Statutes. 

In  regard  to  so  much  of  this  question  as  relates  to  the 
order  of  discharge,  I  submit,  in  reply,  that  that  order,  having 
been  completely  executed,  is  now  beyond  the  power  of  revo- 
cation. The  discharge,  consequent  upon  its  execution,  is  an 
accomplished  fact,  which  can  not  be  annulled  and  the  pre- 
vious condition  of  things  restored  simply  by  means  of  an  act 
of  the  Executive  assuming  to  revoke  the  order. 

The  remainder  of  the  question  calls  for  an  examination  of 
section  1325,  Revised  Statutes,  and  the  consideration  of  its 
effect  upon  the  authority  of  the  Executive  to  make  appoint- 
ments to  the  Military  Academy.  That  section  provides :  '^  No 
cadet  who  is  reported  as  deficient,  in  either  conduct  or  studies, 
and  recommended  to  be  discharged  from  the  Academy,  shall, 
unless  upon  recommendation  of  the  Academic  Board,  be  re- 
turned or  re-appointed,  or  appointed  to  any  place  in  the  Army« 
before  his  class  shall  have  left  the  Academy  and  received 
their  commissions. " 

It  is  plain  that  the  case  of  the  cadet  in  question  is  within 
the  provisions  of  the  section  just  quoted,  and  that  the  Exec- 
utive is  by  those  provisions  prohibited  from  returning  or  re- 
appointing him  to  the  Academy,  except  upon  recommenda- 
tion of  the  Academic  Board.  The  only  inquiry  that  suggests 
itself  in  this  connection  ifi  whether  it  is  competent  for  Con- 
gress thus  to  limit  or  restrict  the  authority  ofthe  President 
to  appoint  cadets.  In  an  opinion  of  one  of  my  predecessors, 
dated  January  9, 1873  (14  Opin.,  164),  in  which  the  subject 
of  appointments  in  the  Army  is  considered,  it  is  observed : 
<^  It  may  be  regarded  as  definitely  settled  by  the  practice  of 
the  Government,  that  the  regulation  and  government  of  the 
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Army  iiiclnde,  as  being  properly  within  their  scope,  the  reg- 
ulation of  the  appointment  and  promotion  of  officers  therein. 
And  as  the  Gonstitation  expressly  confers  upon  Congress 
authority  to  make  rnles  for  the  government  and  regulation 
of  the  Army,  it  follows  that  that  body  may,  by  virtue  of  this 
authority,  impose  such  restrictions  and  limitations  upon  the 
appointing  i)ower  as  it  deems  proper  in  regard  to  making 
promotions  or  appointments  to  fill  any  and  all  vacancies  of 
whatever  kind  occurring  in  the  Army;  provided,  of  course, 
that  the  restrictions  and  limitations  be  not  inconsistent  or 
incompatible  with  the  exeixsise  of  the  appointing  power  by 
the  department  of  the  Oovernment  to  which  that  power  con- 
stitutionally belongs.^'  The  view  here  taken  of  the  power  of 
Congress  to  regulate  the  appointment  of  officers  in  the  Army 
(in  which  I  fully  concur)  applies  with  even  greater  force  to 
the  power  of  Congress  to  regulate  the  appointment  of  cadets 
to  the  Military  Academy.  The  prohibition  in  section  1325, 
adverted  to  above,  which  forbids  the  re-appointment  of  a 
cadet  who  has  been  discharged  from  the  Academy  on  the 
report  and  recommendation  of  the  Academic  Board  for  defi- 
ciency in  conduct  or  studies,  unless  such  re-appointment  is 
made  upon  recommendation  of  the  Board,  must  accordingly 
be  deemed  to  be  valid  and  binding  upon  the  President. 

In  direct  answer  to  your  question,  1  have  therefore  the 
honor  to  state,  that  in  the  case  mentioned  it  is  in  my  opin- 
ion not  within  the  authority  of  the  Executive  to  revoke  the 
order  for  the  discharge  of  the  cadet  and  restore  him  to  the 
Academy,  to  take  his  place  in  the  next  succeeding  first  class, 
notwithstanding  the  adverse  recommendation  of  the  Aca- 
demic Board  and  the  provisions  of  section  1325,  Revised 
Statutes. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoVEAGH. 

Hon.  Robert  T.  Lincoln, 

Secretary  of  War. 
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MAIL  CONTRACT. 

A  proposal  made  by  M.  to  carry  the  mail  oyer  a  certain  route  dnring 
the  fiscal  year  ending  June  30,  1882,  for  $1,140,  that  being  the  lowest 
bid  received,  was  accepted ;  but  he  subsequently  asked  to  be  released 
therefrom,  on  the  ground  that  the  bid  which  he  intended  to  make 
was  $2,140:  Held  that  the  proposal  and  its  acceptance  constitute  one 
agreement,  of  the  same  fqfce  and  effect  as  if  a  formal  contract  had  been 
written  oat  and  signed  by  the  parties;  that  it  is  the  duty  of  the 
Postmaster-General  to  require  the  execution  of  such  agreement  ac- 
cording to  ite  terms;  and  that  he  is  not  at  liberty  to  allow  the  con- 
tractor to  withdraw  from  it  upon  the  allegation  that  a  mistake  was 
made  in  the  proposal  submitted. 

Department  op  Justice, 

April  li,  1881. 

Sir  :  In  complying  with  your  oral  reqnest  for  an  opinion 
upon  the  subject  to  which  the  papers  containing  the  ^^bids" 
or  proposals  of  B.  Magoffin  and  of  Wm.  G.  Duzbury  relate, 
I  shall,  in  accordance  with  the  rule  laid  down  and  followed 
by  my  predecessors  (9  Opiu.,  82),  give  no  opinion  as  to  any 
abstract  question  of  law,  but  shall  confine  myself  strictly  to 
the  facts  of  the  cases  presented,  in  determining  the  legal 
rights  of  the  parties  and  of  the  Government 

For  carrying  the  mail  during  the  fiscal  year  ending  June 
30, 1882,  route  33,350,  nineteen  bids  were  received,  of  which 
that  of  B.  Magoffin  ($1,140)  was  the  lowest,  and  was  accepted 
on  the  1st  ultimo.  He  asks  to  be  released,  upon  the  ground 
that  he  intended  to  make  his  bid  $2,140.  Of  the  nineteen 
bids  for  route  31,710,  that  of  Mr.  Duxbury  was  the  lowest, 
and  was  accepted.  It  was  but  $22,  but  upon  his  affidavit 
that  it  was  intended  to  be  $2200  he  was  released.  Thus,  as 
to  him,  the  question  of  the  right  of  the  bidder  to  ask  to  be 
released  on  account  of  his  own  mistake  ceases  to  be  practical, 
and  any  expression  of  opinion  upon  the  facts  of  his  particular 
case  unnecessary.    (9  Opin.,  421,  422). 

I  will  say,  however,  that  it  is  difficult  to  perceive  any  dif- 
ference, in  legal  principle,  between  the  two  cases  stated,  es- 
pecially in  view  of  the  accompanying  suggestion,  that  nomi- 
nal bids  are  sometimes  put  in  by  proprietors  of  conveyances 
over  established  routes  to  exclude  competition. 

The  bid  or  proposal,  and  its  acceptance  by  the  Depart- 
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menty  conbtitote  an  obligation  ^^of  the  same  force  and  effect 
as  if  a  formal  contract  had  been  written  ont  and  signed  by 
the  parties.''     {OarJUld  v.  United  States^  93  U.  S.,  242.) 

The  question,  then,  resolves  itself  into  the  right  of  a  per- 
80D  to  withdraw  from  a  contract  upon  the  ground  that  he 
made  a  mistake  in  stating  the  terms  to  which  he  agreed. 

It  is  quite  clear  that  no  such  right  can  be  recognized  with 
safety  by  an  Executive  Department  of  the  Government,  for 
to  do  so  would  simply  be  to  invite  the  commission  of  grave 
frauds  upon  it. 

I  have  therefore  no  hesitation  whatever  in  advising  yon 
that  it  is  your  dnty  to  require  the  execution  of  the  contract 
in  question  according  to  its  terms,  and  that  you  are  not  at 
liberty  to  allow  the  contractor  to  withdraw  from  it  upon  the 
allegation  that  a  mistake  was  made  in  the  proposal  submitted. 

I  return  the  papers  submitted  to  me  by  you  upon  the 
subject. 

Very  respectfully,  your  obedient  servent, 

WAYNE  MaoVE AGH. 

Hon.  Thomas  L.  James, 

Postmaster-  Oeneral. 


POSSE  COMITATUS. 

Troope  of  the  United  States  can  not,  witbont  violating  the  provisionB  of 
section  15  of  the  act  Jnne  18, 1878,  chapter  263,  be  employed  as  a  posse 
comitatns,  to  aid  the  United  States  marshal  or  his  deputies  in  arrest- 
ing certain  persons  in  the  State  of  Kentucky  charged  with  robbing 
an  officer  of  the  GoYcmment. 

Department  op  Justice, 

April  16,  1881. 
8iB:  In  reply  to  the  inquiry  of  the  Adjatant-Oeueral 
this  day  referred  to  me  by  your  direction,  as  to  whether  it 
wonld  be  proper,  in  view  of  the  provisions  of  section  15  of 
the  act  of  June  18, 1878,  chapter  203,  to  furnish  a  detachment 
of  troops  to  aid  the  civil  authorities  in  arresting  certain 
persons  in  the  State  of  Kentucky  who  are  charged  with  the 
recent  robbery  of  the  clerk  of  the  engineer  officer  superin- 
tending the  Oovemment  works  on  the  Tennessee  Biver,  I 
have  the  honor  to  state  that  in  my  opinion  the  civil  author- 
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ities  referred  to  (the  marshal  or  his  deputies)  cau  uot,  with- 
out violating  the  provisions  of  that  section,  be  thus  aided 
by  the  military  forces  of  the  United  States  as  a  posse  comi- 
tatus,  and  that  il  would  therefore  not  be  proper  to  furnish  a 
detachment  of  troops  to  be  employed  by  those  authorities 
as  a  posse  in  the  case  mentioned.  In  this  connection  I  beg 
to  refer  to  an  opinion  of  my  predecessor,  Attorney-General 
Devens,  dated  October  10,  1878  (16  Opin.,  162),  wherein, 
upon  consideration  of  a  case  not  materially  dil!ering  from 
the  present,  a  similar  conclusion  was  reached. 

The  papers  referred  to  me  are  herewith  returned. 
I  am,  sir,  very  respectfully, 

WAYNE  MacVEAGH. 

The  President. 


REMOVAL  OF  NORTH  CAROLINA  CHEROKEES. 

In  the  case  of  certain  Cherokee  Indiaus  of  North  Carolina,  who  left 
their  homes  in  that  State  on  the  supposition  that  they  would  be  fur- 
nished by  the  United  States  with  transportation  to  the  lands  owned  by 
their  tribe  in  the  Indian  Territory  :  AdvUed  that  there  is  no  authority 
under  existing  legislation  to  effect  the  removal  of  these  Indians  in  the 
manner  snpposed,  as  above. 

Department  of  Justice, 

ApHl  16,  1881. 

Sir  :  The  memorial  of  James  Taylor,  on  behalf  of  cer- 
tain North  Carolina  Cherokees,  addressed  to  yourself  on  the 
5th  instant  and  subsequently  referred  to  the  Attorney-Gen- 
eral, by  his  direction  has  been  considered  by  me,  and  here- 
with I  submit  a  reply. 

The  memorial  in  brief  sets  forth  that  about  eighty  of  the 
Indians  above  mentioned  have  left  their  homes  and  are  now 
<<  at  and  near  London,  Tenn.,  in  a  destitute  and  suffering 
condition,"  having  been  led  to  believe  that  upon  reaching 
thiit  point  they  would  be  furnished  by  the  United  States 
with  transportation  to  the  lands  owned  by  their  tribe  in  the 
Indian  Territory.  Thereupon  application  is  made  to  3  on, 
under,  as  is  said,  the  provisions  of  the  treaty  of  1835-'36  (7 
Stat,  478)  and  the  act  of  July  29, 1848  (9  Stat,  264). 

Upon  this  case  you  ask  whether,  under  existing  legisla- 
tion, there  be  any  power  to  make  the  removal  requested. 
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I  have  examined  the  matter,  and  am  of  opinion  there  is  no 
sach  power. 

Mr.  Taylor  suggedts  that  inasmuch  as  the  above-cited  act 
of  1818  authorized  the  payment  of  $53.33  and  interest  to 
each  one  of  certain  North  Carolina  Cherokees  therein  partic- 
ularly described,  who  should  thereafter  remove  to  the  country 
west  of  the  Mississippi,  such  statute  became  operative  for 
all  time  thereafter,  and  therefore  is  in  force  now. 

Admitting  that  in  general  the  meaning  of  the  act  would 
be  as  ia  thus  suggested,  it  is  observable  that  even  before  the 
passage  of  certain  statutes,  to  which  I  will  call  attention  fur- 
ther on,  Congress  seems  to  have  treated  the  above  disposi- 
tion as  obsolete^  so  far  as  the  principal  sum  is  devoted  to 
purposes  of  transportation ;  for  the  fievised  Statutes  fail  to 
make  any  permanent  appropriation  for  paying  out  this  prin- 
cipal, at  the  same  time  that  they  contain  such  an  apppro- 
priation  for  the  interest,  which  by  the  act  of  1848  is  payable 
thereupon.    (Sec.  3G98,  p.  728,  near  bottom.) 

This  presumption  is  confirmed  by  the  act  of  1875,  chapter 
132  (18  Stat,  447),  which  directs  that  the  fund  created  by  the 
act  of  1848  shall  be  used  in  paying  certain  costs  and  expenses 
incident  to  recent  litigation  on  behalf  of  the  North  Carolina 
Cherokees,  and  then  *'for  the  education,  improvement,  and 
civilization  of  the  said  Indians."  (See  also,  to  same  purpose, 
the  acts  of  1876,  chap.  289,  and  1877,  chap.  101,  19  Stat., 
197  and  201.) 

It  is  not  necessary  in  this  place  to  discuss  the  power  of 
Congress  to  give  this  new  direction  to  the  fund  in  question; 
for,  whatever  may  be  urged  against  such  power,  it  is  enough 
to  say  here  that  the  acts  are  effective  at  all  events  to  pre- 
vent any  present  appropriation  for  the  purposes  to  which  the 
principal  money  was  set  apart  by  the  act  of  1848. 

A  waiver  of  this  discussion  will  be  understood  as  without 
prejudice  to  the  assertion  of  such  power. 

Mr.  Taylor  suggests  also  that  the  late  act  of  March  3, 1851, 
(sec.  4)  contains  an  appropriation  applicable  to  the  purpose 
of  his  prayer.  But  upon  an  inspection  of  that  section,  it  is 
plain  that  the  sum  therein  mentioned  is  to  be  applied  to  cer- 
tain contingent  subsistence  only,  and  that,  as  regards  tribes 
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aud  in  other  respects,  wholly  ancoDnected  with  the  matter 
iu  hand. 

Another  intimation  by  Mr.  Taylor  is  important  in  another 
aspect  of  this  question,  i,  e.,  that  such  principal  is  due  under 
the  provisions  of  the  treaty  of  1835-'36,  above  cited — ^for  in 
that  case  an  appropriation  might  be  found  in  section  2094 
of  the  fievised  Statutes.  But  this  intimation  is  met  by  decis- 
ions to  the  contrary,  made  before  the  passage  of  the  acts  of 
1S48  cited  above,  by  both  Commissioner  of  Indian  Afifairs  and 
the  Attorney-Oeneral  (see  fieport  of  Commissioner,  appended 
to  President's  Message  of  April  13,  1846,  and  4  Opin.,  435). 
The  title  to  the  sums  in  question  rests  originally  upon  the 
act  of  1848,  which  is  remedial,  and  was  passed,  as  seems 
probable,  because  of  a  suggestion  in  the  opinion  of  the  Attor- 
ney-General just  cited. 

I  have  replied  to  these  latter  points  specifically,  although 
in  the  presence  of  the  acts  of  1875, 1876,  and  1877,  mentioned 
above,  it  was  hardly  required. 

Upon  the  whole,  I  submit  that  there  is  no  power  under 
existing  legislation  to  effect  the  removal  in  the  manner  sup- 
posed. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor  OeneraL 

The  Pbesidbnt. 


RIGHT  OF  FISHERY  l^  LAKE  CHAMPLAIN. 

The  waters  of  Lake  Champlain,  within  the  limits  of  the  United  States, 
being  partly  in  New  York  and  partly  in  Vermont,  the  right  to  take 
fiah  from  these  waters  depends  solely  upon  the  laws  of  the  one  or  of  the 
other  of  those  States,  according  as  the  locus  is  within  the  boundaries 
of  the  one  or  of  the  other.  The  General  Government  has  nothing  to 
do  therewith. 

Department  op  Justice, 

April  23, 1881. 

Sir:  I  have  examined  the  opinion  (herewith  inclosed)  of 

Mr.  Henry  O'Connor,  the  law  officer  of  your  Department,  in 

regard  to  the  right  of  certain  citizens  of  Benson,  Yt.,  and 

Putnam,  K  Y.,  to  fish  in  the  waters  of  Lake  Ohamplain  lying 
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within  the  limits  of  the  United  States,  which  was  by  you 
referred  to  me  yesterday. 

While  I  am  nnable  to  concur  in  some  of  the  views  ex- 
pressed therein,  I  agree  with  Mr.  O'Connor  in  holding  that 
the  subject  is  one  with  which  the  Ooverument  of  the  United 
States  has  properly  nothing  to  do. 

The  waters  of  Lake  Champlain,  within  the  limits  above 
mentioned,  are  partly  within  the  territorial  jurisdiction  of 
the  State  of  Vermont  and  partly  within  the  terriorial  juris, 
diction  of  the  State  of  New  York,  the  boundary  line  between 
the  twostates  being  <^  through  the  middle  of  the  deepest  chan- 
nel of  Lake  Cham  plain  to  the  eastward  of  the  island  called  the 
Four  Brothers,  and  the  westward  of  the  islands  called  the 
Grand  Isle  and  Long  Isle,  or  the  Two  Heroes,  and  to  the 
westward  of  the  Isle  La  Mott,  to  the  line  in  the  forty- fifrh 
degree  of  north  latitude,  established  by  treaty  for  the  bound- 
ary line  between  the  United  States  and  the  British  domin- 
ions'' (Bev.  Stat,  of  K  Y.,  chap.  1,  title  1),  and  the  right  to 
take  fish  in  these  waters  depends  solely  upon  the  laws  of  the 
one  or  of  the  other  of  those  States,  according  as  the  locus  is 
within  the  boundaries  of  the  one  State  or  of  the  other. 

If  the  persons  in  whose  behalf  the  accompanying  applica- 
tion is  made  claim  such  right,  and  are  interfered  with  or  hin- 
dered by  others  in  its  exercise,  their  remedy  is  with  the  local 
courts. 

The  case  is  not  one  in  which  the  Oeneral  Oovernment  can 
afford  relief. 

I  am,  sir,  very  respectfully, 

WAYNE  MacVEAGH. 

Hon.  James  G.  Blaine, 

Secretary  of  State. 
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ADVANCEMENT  IN  THE  NAVY. 

Where,  nnder  the  provisioDS  of  section  1506,  Revised  Statutes,  an  officer 
was  advanced  by  the  President  In  numbers,  with  the  advice  and  con- 
sent of  the  Senate,  for  eminent  and  conspicuous  conduct  in  battle  or 
extraordinary  heroism :  Held  that  such  action  of  the  President  and  Sen- 
ate is  conclusive  upon  the  executive  department  of  the  Government, 
and  that  the  grounds  thereof  are  not  subject  to  re-examination. 

Department  op  Justice, 

April  23, 1881. 

Sir  :  I  have  the  honor  to  submit  herewith,  in  response  to 
your  request,  my  opinion  as  to  the  application  of  Paymaster 
Thomas  T.  Oaswell  for  such  a  correction  of  the  Navy  Regis- 
ter as  will  place  him  above  Paymaster  John  H.  Stevenson. 

So  far  as^  the  application  rested  on  the  proposition  that  the 
name  of  Edward  Bellows  should  have  entered  into  the  com- 
putation when  Paymaster  Stevenson  was  advanced  fifteen 
numbers,  it  can  not  now  be  successfully  urged. 

L.  A.  Frailey  was,  prior  to  1879,  appointed  successor  to 
Bellows,  by  and  with  the  advice  and  consent  of  the  Senate. 
As  Bellows  has  nob  since  been  appointed  paymaster,  the 
reisent  decision  of  the  Supreme  Court,  in  the  case  of  BlaJce  v. 
The  United  States  (103  IT.  S.,  227)  is  decisive  that  he  is  not  in 
the  service. 

Under  section  1506  of  the  Revised  Statutes,  which  reads 
as  follows :  ^^Any  officer  of  the  Navy  may,  by  and  with  the 
advice  and  consent  of  the  Senate,  be  advanced  not  exceeding 
thirty  numbers  in  rank  for  eminent  and  conspicuous  conduct 
in  battle  or  extraordinary  heroism,"  Paymaster  Stevenson  has 
been  twice  advanced  fifteen  numbers. 

Paymaster  Caswell  insists  that  both  advancements  were 
for  the  same  act  of  heroism,  and  that  the  eminent  and  con- 
spicuous  conduct  in  battle  occurred  at  such  a  time  as  would 
not  entitle  Stevenson  to  the  benefits  of  the  law. 

A  rational  interpretation  of  the  section  I  have  quoted  is, 
that  Congress  has  left  to  the  discretion  of  the  President  the 
determinationof  what  acts  of  heroism  should  be  recommended 
to  the  Senate  for  reward,  and,  in  providing  that  the  Senate 
must  advise  and  consent  to  the  advancement,  has  indicated 
the  only  forum  which  may  inquire  into  the  wisdom  with 
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which  that  discretion  has  been  exercised.  The  nomination 
for  the  advancement  of  1879  is  regular  and  in  dne  form,  as 
are  also  the  resolution  of  the  Senate  and  the  commission. 
The  advancement  being  an  accomplished  fact,  and  within 
the  terms  of  section  1506,  in  my  opinion  it  is  not  in  your 
power  to  inquire  what  was  the  act  of  heroism,  or  where  and 
when  it  was  committed,  which  induced  your  predecessor  and 
the  Senate,  in  1879,  to  advance  Paymaster  Stevenson  fifteen 
numbers. 

I  am  of  the  opinion  that  their  action  in  that  matter  is  con- 
clusive upon  the  Executive  Department,  and  that,  therefore, 
it  is  not  subject  to  your  re-examination  or  revision. 
I  am,  very  respectfully,  your  obedient  servant, 

WAYifE  MaoVEAGH. 

The  President. 


EXCLUSION  OP  LOTTERIES  FROM  POSTAL  FACILITIES. 

Where  the  FostmaBter-General  finds,  upon  evidence  satisfactory  to  him- 
self, that  a  person  id  engaged  in  conducting  afraadulent  lottery,  he 
may  and  should  forbid  the  delivery  of  registered  letters  and  the  pay- 
ment of  money-orders  to  such  person.  It  is  not  in  terms  all  fraudulent 
lotteriee,  etc.,  that  are  excluded  from  the  use  of  the  registry  and  money 
order  systems ;  those  only  are  denied  such  use  which  are  found  to 
be  frsadalent  by  the  Postmaster-General. 

Department  op  Justice, 

April  27, 1881. 

8iE :  Upon  the  question  of  the  right  of  the  Postmaster- 
General  to  prohibit  the  delivery  of  registered  letters  and  the 
payment  of  postal  money-orders  addressed  and  payable  to  lil. 
A.  Danphin,  I  have  the  honor  to  submit  the  following  legal 
oonclnsions,  based  upon  the  subjoined  statement  of  the  ma- 
terial facts  and  statutes. 

Mr.  Danphin  is  secretary  of  the  Louisiana  State  Lottery, 
an  institution  to  which  the  legislature  of  Louisiana  Las,  for 
a  very  large  moneyed  consideration,  granted  the  exclusive 
privilege  of  carrying  on  the  lottery  business  in  that  State. 
It  is  the  only  lottery  conducted  under  the  sanction  of  law  in 
the  United  States. 
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Originally  the  larger  portions  of  these  registered  letters 
and  money-orders  were  addressed  to  ^<  M.  A.  Danphin,  sec- 
retary," etc.,  bat  noticing  the  advertisements  fonndin'the 
newspapers  all  over  the  coantry,  asking  that  lottery  orders 
(if  sent  by  mail)  be  ^^  addressed  only  to  M.  A.  Dauphin,"  by 
registered  letter  or  money-order,  it  may  safely  be  assumed 
that  the  bulk  of  all  such  correspondence,  so  addressed,  re- 
lates to  the  business  of  the  Louisiana  State  Lottery. 

The  act  of  March  3,  1855,  chapter  173,  section  3  (10  Stat., 
642,)  reproduced  in  Revised  Statutes,  section  3926,  author- 
ized the  Postmaster-General  to  establish  ^<a  aniform  sys- 
tem" for  the  registration  of  valuable  letters. 

Chapter  335  of  the  laws  of  1872,  approved  June  8,  revising, 
consolidating,  and  amending  the  x^ostal  laws,  in  section  102, 
empowered  the  Postmaster-Greneral  to  establish  "  a  aniform 
money-order  system."    ( 1 7  Stats.,  297 ;  Rev.  Stats.,  sec.  4027.) 

Section  300  of  this  revisory  statute  of  Jiftne  8, 1872,  pro- 
vided :  That  the  Postmaster-General  may,  upon  evidence  sat- 
isfactory to  him  that  any  person,  firm,  or  corporation  is  en- 
gaged in  conducting  any  fraudulent  lottery,  gift  enterprise, 
or  scheme  for  the  distribution  of  money,  or  of  any  real  or 
personal  property,  by  lot,  chance,  or  drawing  of  any  kind, 
or  in  conducting  any  other  scheme  or  device  for  obtaining 
money  through  the  mails  by  means  of  false  or  fraudulent 
pretenses,  representations,  or  promises,  forbid  the  payment 
by  any  postmaster  to  any  such  person,  firm,  or  corporation  of 
any  postal  money-order  drawn  to  the  order,  or  in  favor  of  him 
or  of  them  ;  and  may  provide  by  regulations  for  the  return 
to  the  remitters  of  the  sums  named  in  such  money-orders. 
(Rev.  Stat.,  sec.  4041.)  And  the  Postmaster-General  may 
also,  upon  like  evidence,  instruct  postmasters,  at  any  post- 
offices  at  which  registered  letters  shall  arrive  directed  to  any 
such  person,  firm,  or  corporation,  to  return  all  such  registered 
letters  to  the  postmasters  at  the  office  at  which  they  were 
originally  mailed,  with  the  word  "fraudulent"  plainly  writ- 
ten or  stamped  upon  the  outside  of  said  letters ;  and  all  such 
letters  so  returned  to  such  postmasters  shall  be  by  them  re- 
turned to  the  writers  thereof,  under  such  regulations  as  the 
Postmaster-General  may  prescribe :  Provided^  That  nothing 
in  this  act  contained  shall  be  so  construed  as  to  authorize 
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any  postmaster  or  other  person  to  open  any  letter  not  ad- 
dressed to  himself.    (17  Stats.,  322,  323.) 

On  compiling  the  revision  the  foregoing  section  was 
so  divided  as  to  place  the  latter  portion  among  the  pro- 
visions relating  to  registered  letters  (Bev.  Stat.,  sec.  3929), 
and  the  former,  with  those  relating  to  the  money-order  sys- 
tem (Bev.  Stat.,  see.  4041).  Section  149  of  the  act  of  June 
8, 1872,  declared  "  That  it  shall  not  be  lawful  to  convey  by 
mail,  nor  to  deposit  in  a  post-office  to  be  sent  by  mail,  any 
letters  or  circulars  concerning  illegal  lotteries,  so-called  gift 
concerts,  or  other  similar  enterprises  ofifering  prizes,  or  con- 
cerning schemes  devised  and  intending  to  deceive  and  de- 
fi-and  the  public,  for  the  purpose  of  obtaining  money  under 
false  pretenses,"  under  a  prescribed  penalty.  (17  Stats., 
302 ;  Bev.  Stat.,  sec.  3ft94.) 

The  act  of  July  12, 1876,  chapter  186,  section  2,  struck  the 
word  "  illegal  ^  out  of  this  section,  so  that  the  law  now  pro- 
hibits the  deposit  or  carriage  in  the  mails  of  any  letters  con- 
cerning lotteries.    (19  Stats.,  90.) 

The  power  conferred  upon  Congress  by  the  eighth  section 
of  Article  1  of  the  Constitution,  "  to  establish  post-offices 
and  post-roads,"  and  to  make  all  laws  necessary  and  proper 
for  carrying  into  execution  that  power,  gives  full,  sovereign 
control  over  the  whole  subject,  to  be  exercised  by  any  appro- 
priate means. 

The  Supreme  Court  have  held  the  last -cited  section  (Rev. 
Stat.,  sec.  3894,  amended),  excluding  from  the  mails  all  let- 
ters, etc.,  concerning  lotteries,  to  be  constitutional,  declaring 
that  "  The  power  possessed  by  Congress  embraces  the  regu- 
lation of  the  entire  postal  system  of  the  country.  The  right 
to  detfignate  what  shall  be  carried  necessarily  involves  the  right 
to  determine  what  shall  be  excluded^  {Ex  parte  Jaclcson^  90 
U.S.,  732.) 

If  the  right  exists  to  deny  to  lotteries  the  benefit  of  the 
means  of  transportation  and  methods  of  distribution  exist- 
ing at  the  time  the  Constitution  was  adopted  over  mail- 
routes  established  by  positive  statute,  a  fortiori  must  it  exist 
as  to  those  recent  systems  which  Congress  permits  the  Post- 
master-General to  establish  (or  not)  and  to  regulate  at  his 
pleasure. 
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In  the  absence  of  statutory  provisions  upon  tbe  suliject 
it  niigbt  be  inferred  that  the  Postmaster-General  coulil  so 
exercise  his  power  of  regulating  the  money-order  and  regis- 
try systems  as  to  exclude  all  morally  contaminating  as  well 
as  physically  dangerous  articles  by  mere  rules,  though 
where  the  statute  expressly  excludes  anything  he  can,  of 
course,  make  no  contravening  rule  that  will  admit  it. 

Those  who  deny  the  power  of  the  Postmaster-General  to 
forbid  delivery  of  money-orders  and  registered  letters  to  Mr. 
Dauphin,  rest  their  denial  upon  the  qualifying  adjective 
** fraudulent"  in  the  statutes  which  permit  the  Postmaster- 
General  to  instruct  postmasters  to  withhold  such  letters  and 
orders  from  any  person  whom  he  finds  upon  evidence  satis- 
factory to  him  to  be  "engaged  in  conducting  skuy  fraudulent 
lottery,  gift  enterprise,  or  scheme  for  the  distribution  of 
money  or  of  any  real  or  personal  property. by  lot,  chance,  or 
drawing  of  any  kind,"  etc.    (Rev'.  Stat.,  sec.  3929  and  4041.) 

In  almost  every  other  State  than  Louisiana  (if  not  in  all) 
the  transactions  of  the  lottery  business,  including  those  per- 
taining to  the  operations  of  this  very  company^  are  illegal.  Not- 
withstanding its  charter,  throughout  almostthe  entire  extent 
of  the  country  traversed  by  mail-routes  established  by  Con- 
gress, the  sale  of  its  tickets  is  prohibited  bylaw.  The  sphere 
of  action  appropriate  to  the  United  States  is  as  far  beyond 
the  reach  of  the  legislative  action  of  the  State  "  as  if  the  line 
of  division  was  traced  by  landmarks  and  monuments  visible 
to  the  eye."  (Ableman  v.  Booth^  21  How.,  506.)  The  fact 
that  a  State  has  legalized  certain  acts  within  its  limits,  no 
more  prevents  the  Federal  Government  denying  validity  to 
those  acts  as  to  matters  within  its  sphere^  than  it  precludes 
another  State  from  prohibiting  them  within  its  territorial  lim- 
its. In  the  present  case,  however,  the  Government  only 
denies  certain  postal  facilities  to  those  lotteries,  etc.,  found 
by  the  Postmaster-General  to  be  fraudulent ;  not  to  those 
which  are  illegal.  What  is  or  is  not  legal  is  purely  a  ques- 
tion of  law ;  what  is  fraudulent  is  either  one  of  pure  fact  or 
of  mixed  law  and  fact. 

It  is  further  argued  that  a  lottery  authorized  by  a  law  of 
the  State  in  which  it  has  its  chief  office  can  not  be  fraudulent 
If  we  concede  that  the  word  ^^ fraudulent"  qualifies  those 
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words  succeeding  "lottery''  in  tbe  statutes,  it  by  no  means 
follows  that  a  legalized  lottery  "  or  scheme  for  the  distribu- 
tion of  money  by  lot,  chance,  or  drawing  of  any  kind  "  may 
not  he/raudulent  at  least  as  to  every  body  outside  the  juris- 
diction of  the  State  which  charters  it. 

The  one  hundred  and  forty-ninth  section  of  the  act  of 
June  8,  1872  (Rev.  Stat.,  sec.  3894),  until  amended  by  act 
of  July  12, 1876,  as  already  noticed,  forbade  putting  into 
the  mail  letters,  etc.,  relating  to  ^Hllegal^  lotteries.  Doubt- 
less prior  to  the  approval  of  the  amendatory  act,  section  3894, 
Bevised  Statutes,  did  not  apply  to  the  lottery  legalized  by 
Louisiana.  But  in  the  other  section  of  the  revision  (Rev. 
Stat,  sees.  3926  and  4041)  Congress  speaks  of  ^^  fraudxilenV^ 
and  not  of  <^  illegal"  lotteries. 

But  whatever  its  nature,  the  question  is  one  solely  for  the 
determination  of  the  Postmaster-General.  It  is  not  in  terms 
all  fraudulent  lotteries,  etc.,  that  are  excluded  from  tbe  use 
of  the  registry  and  money-order  systems;  it  is  those /ote^uZ  to 
be  fraudulent  by  the .  Postmaster-General  that  are  denied 
these  privileges.  He  is  the  sole  arbiter  of  law  and  fact  upon 
this  subject.  I  conclude  that  if  the  Postmaster-General  finds 
upon  evidence  satisfietctory  to  him^  whatever  its  probative 
force  with  other  minds,  that  Mr.  Dauphin  is  engaged  in  con- 
ducting a  fraudulent  lottery,  ho  may  and  should  forbid  the 
delivery  of  money-orders  to  him,  and  instruct  postmasters  to 
return  to  the  senders  all  registered  letters  addressed  to  Mr. 
Dauphin. 

Very  respectfully,  yours, 

WAYNE  maovbagh:. 
Hon.  Thomas  L.  James, 

Postmaster-  OeneraL 
27a— VOL  xvn 6 
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CLEARANCE  OF  VESSELS. 

A  collector  of  caBtoms  may  lawfully  refuse  a  clearance  to  a  yeaael  whoae 
master  is  alleged  to  be  amenable  to  the  penalty  provided  by  section 
2d09,  Revised  Statutes,  for  bringing  into  the  United  States  merchan- 
dise not  included  in  the  manifest  required  and  described  in  the  pre- 
ceding sections.  Such  refusal  is  not  a  seizure,  and  the  act  of  Febru- 
ary 8,  1881,  chap.  34,  is  inapplicable. 

Department  op  Justice, 

ApyHl  28,  1881. 

Sir  :  Yoars  of  yesterday  requests  my  opiuiou  as  to  the 
right  of  a  ox>llector  of  castoms,  ander  the  provisions  of  the 
Revised  Statutes  as  modified  by  the  act  of  February  8, 1881, 
to  refuse  a  clearauce  to  a  vessel  whose  master  is  alleged  to 
be  amenable  to  the  penalty  declared  by  Revised  Statutes, 
section  28099  for  bringing  into  the  United  States  merchan- 
dise not  included  in  the  manifest  required  and  described  in 
the  two  x)receding  sections. 

This  inquiry  arises  upon  the  application  of  Messrs.  John 
E.  Ward  and  others,  owners  of  the  steam-ships  Santiago  and 
Nia^ara^  plying  between  New  York  and  Cuba,  for  the  restora- 
tion to  them  of  certain  moneys  (equal  in  amount  to  the  value 
of  non-manifested  goods  found  on  board  of  these  vessels 
upon  receipt  arrivals  in  New  York)  exacted  by  the  collector 
as  a  condition  of  granting  the  clearances  necessary  to  enable 
the  ships  to  start  upon  their  outward  voyages.  The  course 
pursued  by  the  collector  was  that  enjoined  upon  him  by  in- 
structions of  the  Secretary  of  the  Treasury,  issued  upon  a 
similar  state  of  facts  February  21,  1881,  No.  4782,  as  men- 
tioned in  your  letter  to  me.  It  being  conceded  in  that  case 
that  the  master,  owner,  and  agent  were  not  implicated  in  the 
violation  of  law,  it  was  held  that,  though  under  the  act  of 
February's,  1881,  the  seizure  or  forfeiture  of  the  vessel  was 
forbidden,  '^  there  was  no  prohibition  as  to  the  detention 
or  refusal  of  clearance  to  a  vessel  pending  the  legal  determi- 
nation of  the  liability  of  either  the  owner  or  master." 

The  present  petitioners  consider  the 'collector's  refusal  to 
clear  their  vessels  as  a  seizure  of  the  ships,  forbidden  by 
the  act  of  February  8,  1881,  unless  the  masters  or  owners 
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were  party  or  privy  to  tbe  alleged  illegal  act.  ThiB  is  an 
erroneous  view  of  the  law.  Such  refusal  is  not  a  seizure. 
A  seizure  implies  an  actual  caption  of  the  thing  seized; 
^^opeo,  visible  possession"  taken  and  maintained.  ( The  Josef  a 
SegundOj  10  Wheat.,  325.) 

The  act  of  February  8, 1881,  refers  to  ofienses  for  which 
the  vessel  is  liable  to  be  seized  and  wholly  forfeited  to  the 
United  States,  such  as  are  mentioned  in  Kevised  Statutes, 
sections  2497,  2868,  2874,  and  other  like  provisions ;  it  does 
not  refer  to  the  lien  created  by  Bevised  Statutes,  section 
3088,  upon  vessels  to  secure  payment  of  penalties  incurred. 
{The  Missouri,  3  Ben.,  508,  511,  affirmed,  9  Blatch.,  434;  and 
The  Queen,  4  Ben.,  237).  This  recent  statute  having  no  ap- 
plicability to  the  present  case,  the  sole  question  is  as  to  the 
right  of  a  collector  to  withhold  a  clearance  from  a  vessel 
open  which  he  knows  the  Government  has  a  lien  for  a 
penalty. 

Is  he  bound  to  clear  the  ship,  even  if  the  effect  be  to 
defeat  the  lien,  and  prevent  service  of  a  libel  to  perfect  it, 
because  proper  papers  to  authorize  the  departure  of  the 
vessel  under  ordinary  circumstances  are  presented  to  him  f 
The  petitioners  answer  this  inquiry  affirmatively,  because 
Revised  Statutes,  section  4197,  declares  that  upon  the  pro- 
duction of  the  verified  outward  manifest,  *'  the  collector 
shall  grant  a  clearance  for  such  vessel  and  her  cargo,"  etc. 

A  perusal  of  this  section  shows  that  it  is  merely  meant 
to  establish  the  ordinary  routine  for  clearing  a  ship ;  not  to 
declare  that  extraordinary  circumstances  shall  create  no  ex- 
ception. A  slaver,  or  a  vessel  going  out  to  aid  the  enemy, 
is  not  entitled  to  clearance  simply  because  her  papers  are 
regular  upon  their  face.  As  to  this  last  supposed  case, 
Washington,  J.,  said:  "The  collector  had  two  conflicting 
duties  imposed  upon  him;  one  to  the  individual  who  asked  a 
clearance ;  the  other  to  his  country.  If  the  destination  of  the 
vessel  was  the  enemy,  he  ?iad  a  right  to  refuse  a  clearance;  if 
not,  and  he  had  not  circumstances  to  warrant  his  suspicion, 
hehad  no  such  right.  He  was  to  judge  upon  circumstances," 
etc.  (Bos  V.  Steele,  1  Wash.  C.  O.,  394,  395.)  Section  4191 
Bev.  Stat.,  so  far  as  the  imperative  language  relied  upon  is 
concerned,  is  an  exact  transcript  of  the  act  of  March  2, 1799, 
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chapter  22,  section  93  (1  Stat.,  698),  in  force  when  the  above- 
mentioned  case  was  determined. 

A  like  authority  to  withhold  clearance  till  the  libel  for  a 
penalty  the  collector  knows  to  have  accrued  is  filed  is  be- 
lieved to  exist  in  cases  like  that  of  the  Santiago  and  Niagara. 
To  relieve  the  vessel  from  this  legal  liability  the  penalties 
were  paid.  They  were  properly  received,  ander  the  instruc- 
tions of  yonr  circular  of  the  21st  of  February  last,  No.  4782, 
which  correctly  states  the  law  upon  this  subject.  I  have 
confined  this  opinion  to  the  cases  of  the  ships  named,  under 
section  2809,  because  the  facts  stated  all  relate  to  them,  and 
I  prefer  not  to  discuss  section  2873  unless  some  actual  case 
of  dispute  or  difficulty  requires  you  to  present  it  for  my  con- 
sideration. 

The  seven  papers  accompanying  your  letter  are  herewith 
returned. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVEAGH* 

Hon.  Wm.  Windom, 

Secretary  of  the  Treasury. 


CONTRACT  FOR  FURNISHING  POSTAL  GUIDE. 

A  contract  for  furnishing  the  Post-Offlce  Department  with  copies  of  the 
Postal  Gaide,  nnder  the  act  of  March  3,  1881 ,  chap.  130,  making  an 
appropriation  for  *' publication  of  copies"  thereof,  does  not  come 
within  the  provisions  of  section  3709,  Revised  Statutes,  and  the  Post- 
master-General is  not  required  to  advertise  for  proposals  previously 
to  making  such  a  contract. 

The  object  of  that  section,  in  requiring  advertisement  for  proposals  be- 
fore making  purchases  and  contracts  for  supplies,  is  to  invite  competi- 
tion among  bidders,  and  it  contemplates  only  those  purchases  and 
contracts  where  competition  as  to  the  article  needed  is  possible,  which 
is  not  the  case  with  the  Postal  Guide. 

Department  op  Justice, 

May  13,  1881. 
Sir  :  Your  letter  of  March  26  last  submitted  to  me  an  opin- 
ion of  the  Assistant  Attorney-General  for  the  Post-OflSce  De- 
partment, dated  the  23d  of  same  month  (to  the  effect  that  in 
purchasing  copies  of  the  OfiQcial  Postal  Guide  under  the  pro- 
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vision  iu  the  act  of  March  3, 1881,  making  an  appropriation 
of  $23,000  for  '« publication  of  copies  of  the  Official  Postal 
Ooide,"  you  are  not  required  to  advertise  for  proposals 
to  furnish  the  same),  and  also  requested  me  to  advise  you 
whether  or  not  I  concur  in  the  conclusion  reached  by  that 
officer.  A  subsequent  letter  from  you,  dated  April6,  inclosed 
a  communication  from  the  publishers  of  the  Official  Postal 
Gaide  touching  the  same  matter,  which  you  desired  to  be 
considered  in  connection  therewith. 

The  inquiry  involved  is,  whether  a  contract  for  furnishing 
the  Post-Office  Department  with  copies  of  the  Official  Postal 
Guide  during  the  fiscal  year  next  ensuing,  under  the  above- 
mentioned  provision  of  the  act  of  March  3, 1881,  falls  within 
section  3709  of  the  Revised  Statutes. 

Thai  section  x>rovides:  ''All  purchases  and  contracts  for 
supplies  or  services,  in  any  of  the  Departments  of  the  Gov- 
ernment, except  for  personal  services,  shall  be  made  by  ad- 
vertising a  sufficient  time  previously  for  proposals  respecting 
the  same,  wheu  the  public  exigencies  do  not  require  the  im- 
me<liate  delivery  of  the  articles,  or  performance  of  the  service. 
When  immediate  delivery  or  i)erformance  is  required  by  the 
public  exigency,  the  articles  or  service  required  may  be  pro- 
cured by  open  purchase  or  contract,  at  the  places  and  in  the 
manner  in  which  such  articles  are  usually  bought  and  sold 
or  such  services  engaged  between  individuals." 

You  state  that  the  publication  of  the  Official  Postal  Guide 
was  originally  authorized  by  the  following  provision  in  the 
act  of  June  25, 1874,  chapter  455,  viz:  ''To  enable  the  Pos^ 
master-General  to  pay  for  not  exceeding  thirty  thousand 
copies  quarterly  of  the  Official  Postal  Guide,  to  be  compiled 
and  published  under  contract  not  to  extend  more  than  five 
years,  to  be  made  with  parties  doing  said  work  at  the  lowest 
rate,  twenty  thousand  dollars;"  that  prior  to  the  passage  of 
this  act,  by  advice  of  House  Committee  on  Appropriations, 
the  Postmaster-General  had,  by  letter,  invited  proposals, 
accompanied  by  specimen  volumes  showing  the  style  of  work 
to  be  furnished,  from  ten  or  twelve  of  the  leading  printers 
and  publishers  in  the  United  States ;  and  that  after  the 
passage  of  the  act,  upon  the  advice  of  the  then  Assistant 
Attorney -Genei*al  forthePost-Office  Department  that  no  fur- 
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ther  advertisement  was  required,  immediate  performance 
being  necessary,  a  contract  for  furnishing  copies  of  the 
Guide  was  made  with  H.  O.  Houghton  &  Co.,  of  Cambridge, 
Mass.,  for  five  years,  expiring  June  30, 1879. 

By  the  act  of  June  21, 1879,  chapter  34,  an  appropriation 
of  $20,000  was  made  for  <<pablication  of  copies  of  the  Official 
Postal  Guide  "  for  the  fiscal  year  ending  June  30, 1880;  and 
by  the  act  of  June  15,  1880,  chapter  225,  an  appropriation  of 
the  same  amount  was  made  for  <^  publication  of  copies  of  the 
Official  Postal  Guide"  forthefiscal  year  ending  June  30, 1881. 
Under  these  appropriations  annnal  contracts  were  made  with 
the  publishers  of  the  Guide  (i.  e.,  with  Messrs.  Houghton, 
Osgood  &  Co.,  successors  to  H.  O.  Houghton  &  Co.,  the  for- 
mer contractors,  and  with  Houghton,  Mifflin  &  Co.,  saccess- 
ors  to  Houghton,  Osgood  &  Co.),  for  each  of  the  years  end- 
ing June  30, 1880,  and  June  30, 1881,  without  previous  adver- 
tisement for  proposals.  But  in  each  of  these  cases  the  ap- 
propriation was  not  made  until  very  near  the  beginning  of 
the  fiscal  year  for  which  it  was  intended,  and  in  each  imme- 
diate and  continuous  delivery  of  the  necessary  number  of 
copies  was  required. 

You  further  state  that  the  Guide  is  neither  edited  nor 
published  by  or  at  the  expense  of  the  Post-Office  Depart- 
ment ;  that  the  contents  are  made  up  from  the  official  records 
of  the  Pos^Office  Department  at  the  expense  of  the  publish- 
ers, subject  to  the  approval  of  the  Postmaster-General ;  that 
the  publication  is  copyrighted ;  that  the  publishers  have  a 
large  subscription  list  from  the  public,  in  addition  to  the 
copies  furnished  to  the  Post-Office  Department,  as  well  as  an 
extensive  advertising  patronage ;  and  that  the  price  at  which 
copies  are  now  furnished  to  the  Department,  and  at  which 
they  are  offered  for  the  next  year,  is  about  the  cost  of  man- 
ufacture, the  expense  of  editing  and  the  profit  of  the  publish- 
ers coming  from  the  subscriptions  of  the  public  and  from 
advertising. 

Upon  the  foregoing  facts  I  am  of  opinion  that  a  contract 
for  furnishing  the  Post-Office  Department  with  copies  of  the 
Guide,  under  the  act  of  March  3,  1881,  does  not  come  within 
the  provisions  of  section  3709,  Eevised  Statutes.  The  design 
of  this  section,  in  requiring  advertisement  for  proposals  be- 
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fore  making  pnrchaseB  and  contracts  forsnpplies^  is  to  invite 
competition  among  bidders,  and  it  contemplates  only  those 
porchases  and  contracts  where  competition  as  to  the  article 
needed  is  possible.  The  Official  Postal  Oaide  being  a  copy- 
righted publication,  edited,  printed,  and  owned  by  a  partic- 
ular firm,  it  is  manifestly  not  an  article  for  the  fUrnishing  of 
which  there  coald  be  any  competition  between  that  firm  and 
other  persons.  Nor  does  this  circumstance  appear  to  work 
any  disadvantage  to  the  Government  in  the  present  case,  as 
the  article  is  supplied  by  the  firm  at  aboat  the  cost  of  man- 
nfactare. 

I  accordingly  concur  in  the  conclnsion  reached  by  the  As- 
sistant Attorney-General  for  your  Department,  namely,  thatin 
purchasing  or  contracting  for  copies  of  the  Guide  under  the 
act  of  March  3, 1881,  you  are  not  required  to  advertise  for 
proposals. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoVEAGH. 

Hon.  Thomas  L.  James, 

Postmaster'  Oeneral. 


LEASE  OF  BUILDING  FOR  GEOLOGICAL  SURVEY. 

The  appropriation  made  by  the  act  of  June  16, 1880,  chapter  2:^5,  **  for  the 
expenses  of  the  Geological  Sarvey,  and  the  classification  of  the  public 
lands,  and  examination  of  the  geological  structures,  tnineiral  resources, 
and  producte  of  the  national  domain,  to  be  expended  under  the  direc- 
tion of  the  Secretary  of  the  Interior,"  is  not  applicable  to  the  payment 
of  rent  of  the  building  in  Washington,  D.  C,  leased  from  Dr.  J.  W. 
Bnlkley,  July  9,  1880,  and  used  as  offices  for  the  Geological  Survey. 

That  appropriation  not  being  "  in  terms  "  made  for  the  rent  of  any  build- 
ing or  pare  of  any  building  in  the  District  of  Columbia  to  be  used  by 
the  Geological  Survey,  and  no  provision  therefor  being  made  elsewhere, 
the  lease  of  July  9,  1880,  was  forbidden  by  the  act  of  March  3,  1877, 
chapter  106,  and  is  void. 

Department  of  Justice, 

May  13,  1881. 
8iB:  I  have  considered  the  question  submitted  to  me  in 
your  letter  of  the  16th  ultimo,  viz:  Whether  you  have  au- 
thority to  pay  the  rent  of  building  No.  803  G  street,  in  Wash- 
ington, D«  G.  (used  as  offices  for  the  Geological  Survey), 
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under  the  lease  made  by  yoar  predecessor  with  Dr.  J.  W. 
Bulkley,  July  9, 1880, 

It  appears  that  amoug  the  appropriatioDS  made  by  the 
act  of  June  21, 1879,  chapter  34,  for  the  legislative,  executive, 
and  judicial  expenses  of  the  Government  for  the  year  ending 
June  30,  1880,  and  for  other  purposes,  was  one  the  object  of 
which  was  to  enable  the  Secretary  of  the  Interior  *<  to  provide 
offices  for  the  Geological  Survey,"  etc.;  and  that  under  this 
provision  the  premises  were  leased  from  Dr.  Bulkley,  to  be 
used  as  offices  for  the  Geological  Survey,  for  the  term  of  one 
year  from  July  1, 1879,  at  a  certain  yearly  rent,  payable  in 
monthly  installments.    This  lease  expired  June  30, 1880. 

The  act  of  June  16, 1880,  chapter  235,  making  appropriations 
for  tlie  sundry  civil  expenses  of  1881,  and  for  other  purposes, 
contained  an  appropriation  <^  for  the  expenses  of  the  Geologi- 
cal Survey,  and  the  classification  of  the  public  lands,  and  ex- 
amination of  the  geological  structures,  mineral  resources, 
and  products  of  the  national  domain,  to  be  expended  under 
the  direction  of  the  Secretary  of  the  Interior." 

On  July  9, 1880,  a  new  lease  of  the  building  (similar  to  and 
for  the  same  purpose  as  the  former  lease)  was  entered  into 
with  Dr.  Bulkley  for  the  term  of  one  year  from  July  1, 1880, 
and  the  Geological  Survey  is  now  in  occupation  of  the  prem- 
ises thereunder. 

The  question  submitted  relates  to  payment  of  rent  under 
the  last-mentioned  lease,  and  the  answer  thereto  depends 
upon  whether  the  appropriation  made  by  the  act  of  June  16, 
1^80,  is  applicable  to  such  payment. 

By  the  act  of  March  3, 1877,  chapter  106,  it  was  declared  that 
thereafter  no  contract  should  be  made  ^'  for  the  rent  of  any 
building  or  part  of  any  building  to  be  used  for  the  purposes 
of  the  Government  in  the  District  of  Columbia  until  an  ap- 
propriation therefor  shall  have  been  made  in  terms  by  Con- 
gress, and  that  this  clause  be  regarded  as  notice  to  all  con- 
tractors or  lessors  of  any  such  building  or  part  of  building." 
This  law  was  in  force  when  that  lease  was  entered  into. 

The  appropriation  in  the  act  of  June  16,  1880,  is  not  ^Mn 
terms"  made  for  the  rent  of  any  building  or  part  of  any 
building  in  the  District  of  Columbia  to  be  used  by  the  Geo- 
logical Survey;  and  no  such  provision  therefor  being  found 
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elsewhere,  it  must  be  deemed  that  the  lease  of  July  9, 1S80, 
was  prohibited  by  the  act  of  March  3, 1877,  and  that  a  claim 
for  rent  therennder  is  inadmissible. 

It  seems  to  me  from  an  examination  of  previous  legisla- 
tion relating  to  the  Geological  Snrvey  that  the  phrase  **  ex- 
penses of  the  Geological  Sarvoy,"  cimployed  in  that  appro- 
priation, was  not  used  in  so  broad  a  sense  as  to  include  an 
eipenditnre  for  the  rent  of  any  such  building  or  part  of 
bailding.  Thus,  on  referring  to  the  act  of  March  3,  1879, 
chapter  182,  making  appropriations  for  the  sundry  civil  ex- 
penses of  the  Government  for  the  fiscal  year  ending  June 
30, 1880,  etc.,  it  will  be  observed  that  a  similar  appropriation 
for  the  Geological  Survey  is  there  made  in  which  the  same 
phrase  occurs.  That  the  words  ^^  expenses  of  the  Geological 
Survey,"  in  the  appropriation  made  by  this  act,  were  not 
meant  by  Congress  to  include  the  rent  of  any  building  or 
part  of  building  for  the  Survey,  is  shown  by  the  fact  that  a 
separate  provision  was  made  for  that  object,  for  the  same 
fiscal  year,  by  the  act  of  June  21, 1879,  cited  above,  and  we 
may  reasonably  presume  that  when,  subsequently,  these 
words  were  used  in  the  appropriation  made  by  the  act  of 
June  16, 1880,  they  were  not  intended  to  have  a  broader  or 
more  comprehensive  signification. 

The  conclusion  at  which  I  arrive  is,  that  the  lease  of  July 
9, 1880,  is  void,  and  that  the  appropriation  in  the  act  of 
Jane  16, 1880,  is  not  applicable  to  the  payment  of  the  rent 
of  the  building  referred  to.  In  direct  answer  to  your  ques- 
tion I  accordingly  reply,  that  in  my  opinion  you  have  no 
authority  to  pay  the  rent  of  the  premises  under  said  lease. 
I  am,  sir,  very  respectfully, 

WAYNE  MaoVBAGH. 

Eon.  S.  J.  EiRKWOOD, 

Secretary  of  the  Interior. 
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CASE  OF  STEAMBOAT  JOSEPH  PIERCE. 

Upon  consideration  of  the  facts  snbmitt«(l  iu  this  case,  in  connection 
with  section  34^,  Revised  Statutes:  Held  that  the  steamer  Joteph 
Pxerce.y  at  the  time  of  her  destrnction  by  fire,  Jnly  31,  1865,  was  not  in 
the  military  service  of  the  United  States  either  by  contract  or  im- 
pressment, and  accordingly  that  the  accounting  officers  of  the  Treas- 
ury have  no  jurisdiction  under  that  section  to  allow  the  value  thereof 
to  the  owners. 

Department  op  Justice, 

May  13,  1881. 

Stb  :  Toars  of  tlie  4th  instant  asks  whether  or  not,  upon 
the  facts  found  by  the  Second  Comptroller,  whose  statement 
of  them  you  inclose,  the  steamer  Joseph  Pierce^  at  the  time 
of  her  destruction  by  fire,  July  31,  1865,  was  so  in  the  mili- 
tary service  of  the  United  States  as  to  give  to  the  account- 
ing officers  of  the  Treasury  jurisdiction  under  the  Revised 
Statutes,  section  3483,  to  allow  the  value  of  the  boat  to  her 
owners. 

That  section  reads:  <^ Every  person  who  sustains  damage 
by  the  capture  or  destruction  by  an  enemy,  or  by  the  aban- 
donment or  destruction  by  the  order  of  the  commanding 
general,  the  commanding  officer  or  quartermaster,  of  any 
horse,  mule,  ox,  wagon,  cart,  sleigh,  harness,  steamboat  or 
other  vessel,  railroad  engine  or  railroad  car,  while  such 
property  is  in  the  military  service,  either  by  impressment 
or  contract;  or  who  sustains  damage  by  the  death  or  aban- 
donment and  loss  of  any  horse,  mule,  or  ox,  while  in  the 
service,  in  consequence  of  the  failure  on  the  part  of  the 
United  States  to  furnish  the  same  with  sufficient  forage,  or 
or  whose  horse,  mule,  ox,  wagon,  cart,  boat,  sleigh,  harness, 
vessel,  railroad  engine,  or  railroad  car  is  lost  or  destroyed 
by^  unavoidable  accident  while  such  property  is  in  the  serv- 
ice, shall  be  allowed  and  paid  the  value  thereof  at  the  time 
when  such  property  was  taken  into  the  service,  except  in 
cases  where  the  risk  to  which  the  property  would  be  exposed 
was  agreed  to  be  incurred  by  the  owner:  Provided^  It  ap- 
pears that  such  loss,  capture,  abandonment,  destruction,  or 
death  was  without  any  fault  or  negligence  on  the  part  of 
the  owner  of  the  property,  and  while  the  property  was 
actually  employed  iu  the  service  of  the  United  States." 
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The  meaning  of  the  phrase  ^'  in  the  service  "  of  the  United 
States,  if  it  needs  exposition,  has  been  authoritatively  de- 
termined by  the  Supreme  Court  of  the  United  States,  per 
Hunt  J. :  "  That  the  statute  of  1849,  under  which  this  claim  is 
made,  was  intended  for  the  indemnity  of  those  engaged  in  the 
actual  military  service  of  the  United  States— that  is,  for  en- 
listed men  while  in  the  performance  of  their  duties  as  such — is 
plain  enough.''  Stuart  v.  United  States^  18  Wall.,  89.  The 
learned  judge,  in  considering  the  second  section  of  that  aet, 
farther  ol)serves :  ^^  This  military  service  is  the  same  as  that 
spoken  of  in  the  first  section,  to  wit:  in  battle,  or  service  as 
soldiers  under  the  command  of  officers  of  the  Army.  •  •  • 
And  the  same  rule  is  applicable  whether  the  property  was 
in  such  actual  service  by  the  consent  and  agreement  of  the 
owner,  as  by  hire,  or  whether  it  bad  been  forcibly  seized  by 
the  Government;  that  is  to  say,  either  by  impressment  or 
contract,  unless  the  owner  had  agreed  himself  to  bear  the 
hazard  of  the  loss."    Ibid. 

That  the  boat  Joseph  Pierce  was  hired  or  chartered  by  the 
Government  is  not  pretended.  The  able  counsel  who  have 
presented  the  claim  of  her  owners  to  reimbursement  under 
aection  3483,  base  it  upon  the  assumption  that  she  was  ^im- 
pressed "  into  the  service  of  the  United  States. 

The  law  dictionaries  of  Abbott,  Bouvier,  and  Burrill  con- 
tain no  definition  of  the  word  *'^  impressment.^  The  earlier 
English  dictionaries  show  that  the  term  is  derived  from  the 
compulsive  entry  of  men  or  consumption  or  use  of  property 
in  the  actual  military  service  of  the  state. 

Was  the  Joseph  Pierce  impressed  in  this  sense? 

Certainly  she  was  not  taken  as  the  J.  H,  Russell  was,  in 
the  case  relied  upon  by  the  claimants,  reported  in  13  Wallace, 
623.  The  Eussell  was  prohibited  from  taking  private  freight, 
and  her  voyage  was  determined  entirely  by  military  author- 
ity. This  constituted  an  impressment  of  that  vessel  into  the 
military  service  of  the  United  States,  she  having  been  taken 
out  of  the  service  of  private  parties  as  a  common  carrier. 

The  Joseph  PiercCy  on  the  contrary,  was  on  her  way  to 
Yicksburg  when  signaled  to  stop  at  Davis  Bend.  Upon 
reaching  the  landing  the  master  is  required  to  take  on  board 
the  men  and  ammunition  of  the  Sixty-fourth  United  States 
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Colored  Troops  for  traDsportation  to  Vicksbar^.  They  were 
to  be  transported,  as  were  the  private  persons  and  property 
already  on  board,  to  her  destination.  The  captain  refused  to 
take  the  troops  and  powder.  The  reason  assigned  for  the 
refusal  is  not  distinctly  stated  by  you,  but  counsel  inform  me 
that  it  was  because  it  would  make  the  number  of  passengers 
exceed  what  she  was  licensed  to  carry ;  and  that  she  had  no 
license  to  carry  powder,  and  to  take  it  avoided  the  policy  of 
insurance  upon  the  vessel.  But  whatever  his  reasons,  Gap- 
tain  Richardson  refused  to  take  on  the  men  and  property. 
Colonel  Meatyard,  the  officer  then  in  command  at  this  point, 
then  said  to  him :  ^*  Unless  yon  take  me  and  my  troops  on 
board  I  will  seize ;"  to  which  the  master  responded,  <*  I  will 
be  compelled  to  submit." 

This  is  supposed  by  the  claimants  to  constitute  an  im- 
pressment. I  think  it  does  not.  The  threat  is  to  seize  (or 
impress)  the  vessel,  unless  a  certain  thing  is  done;  and  to 
avoid  seizure  or  impressment  the  master  does  the  thing  re- 
quired. He  selects  the  other  offered  alternative  in  prefer- 
ence to  an  impressment. 

Again,  it*  Captain  Richardson  had,  at  once  and  voluntarily, 
acceded  to  the  demand  for  transportation,  it  could  hardly  be 
said  that  his  steamer — though  to  that  extent  serving  the 
United  States — was  ^*  in  the  service  "  of  the  United  States 
by  hire.  Every  vessel  having  a  military  passenger,  or  large 
number  of  them,  is  not  therefore  in  the  service  of  the  Gov- 
ernment to  whose  establishment  these  persons  may  belong. 
Then  his  consenting,  reluctantly  and  under  threat,  to  take 
such  persons  as  passengers  and  their  ammunition  as  fireight 
did  not  put  the  vessel  into  the  service  by  impressment. 

Lb  is  alleged  that  the  owners  of  the  Joseph  Pierce  have  lost 
her,  and  been  precluded  from  recovering  any  of  the  insur- 
ance upon  her,  because  of  these  acts  of  Colonel  Meatyard, 
acting  under  orders  of  superior  military  authority,  represent- 
ing the  United  States.  If  so,  the  case  would  be  one  of  great 
hardship,  and  might  furnish  the  basis  of  an  appeal  to  Con- 
gress; but  it  does  not  make  out  a  case  under  Revised  Stat- 
utes, section  3483,  of  which  the  accounting  officers  of  the 
Treasury  have  jurisdiction. 
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The  papers  in  the  case,  which  were  forwarded  at  the  re- 
quest of  the  claimants,  are  herewith  retarned,  for  restoration 
to  the  files  of  the  Second  OomptroUer. 

Very  respectfally,  your  obedient  servant, 

WAYNE  MaoVEAGH. 
Hon.  Wm.  Windom, 

Secretary  of  the  Treasury. 


LONGEVITY  PAY. 

In  oompatiDg  the  longevity  pay  of  offloers  of  the  Army,  under  the  pro* 
Tiaion  in  the  act  of  February  24,  1881,  chap.  79,  declaring  that  '*  the 
actual  time  of  seryice  in  the  Army  or  Navy,  or  both,  shall  be  allowed 
all  officers," etc.:  Held— (I)  That  the  actaal  time  of  an  officer's  service 
as  a  cadet  at  the  Military  Academy  should  not  be  allowed.  (2)  That 
where  an  officer  served  ii  the  Medical  Corps  of  the  Navy  the  actnal 
time  of  his  service  in  that  corps  should  be  allowed.  (3)  That  where 
an  officer  served  as  a  captain's  clerk  in  the  Navy,  the  actual  time  of 
bis  service  as  snch  clerk  should  be  allowed.  (4)  Tlyit  where  the  officer 
served  as  an  assistant  civil  engineer  in  the  employ  of  the  War  De- 
partment on  the  Florida  coast  and  elsewhere,  the  actual  time  of  his 
service  in  that  capacity  should  not  be  allowed. 

Depabtment  of  Justice, 

May  14, 1881. 

Sm :  Yonr  two  letters  of  the  6th  iDstant  direct  my  atten- 
tion to  a  clause  in  the  act  entitled  ^^An  act  making  appro- 
priations for  the  support  of  the  Army  for  the  fiscal  year  end- 
ing Jnne  30, 1882,  and  for  other  purposes,"  approved  Feb- 
ruary 24,  1881,  which  reads  as  follows:  ^^Additional  pay  to 
offloers  for  length  of  service,  to  be  paid  with  their  current 
monthly  paj',  and  the  actual  time  of  service  in  the  Army  or 
Navy,  or  both^  shall  be  allowed  all  officers  in  computing  their 
pay^  and  also  submit  for  my  consideration  whether  in  cer- 
tain cases,  hereinafter  stated,  officers  of  the  Army  are  entitled 
to  the  benefit  of  that  part  of  the  above  provision  which  de- 
clares that  in  computing  their  length  of  service  or  longevity 
pay  <^  the  actual  time  of  service  iu  the  Army  or  Navy,  or  both, 
shall  be  allowed." 

The  cases  referred  to  and  the  particular  inquiries  arising 
thereon  are  these : 

(1)  Where  the  officer  was  appointed  a  cadet  at  the  Military 


94  HON.   WATNE   MAOVEAaH 

LoHgevitj  Pay. 

Academy,  and  served  aQ  sach,  whether  the  actaal  time  of  his 
service  as  cadet  should  be  allowed  in  computing  his  longevity 

pay. 

(2)  Where  the  officer  was  appointed  an  officer  in  the  Med- 
ical Oorps  of  the  Navy,  and  served  as  such,  whether  the 
actual  time  of  his  service  as  an  officer  in  that  corps  should 
be  allowed  in  computing  his  longevity  pay. 

(3)  Where  the  officer  served  as  a  captain's  clerk  in  the 
Kavy,  whether  the  actual  time  of  his  service  as  such  clerk 
should  be  allowed  in  computing  his  longevity  pay. 

(4)  When  the  officer  served  as  an  assistant  civil  engineer 
in  the  employ  of  the  War  Department  on  the  Florida  coast 
survey  and  elsewhere,  whether  the  actual  time  of  his  service 
in  that  capacity  should  be  allowed  in  computing  his  longev- 
ity pay. 

Previous  to  the  passage  of  the  act  of  July  15, 1870,  chapter 
294,  all  commissioned  officers  of  the  Army  were  allowed  an 
additional  ration,  called  ^^  longevity  ration,"  for  every  hve 
years  of  service.  This  allowance  was  authorized  by  the  fif- 
teenth section  of  the  act  of  July  5, 1838,  chapter  162,  amended 
by  section  9  of  the  act  of  March  2, 1867,  chapter  145,  and  (the 
ration  being  commuted  In  money)  it  was  virtually  a  periodical 
increase  of  the  officer's  compensation.  The  act  of  1838,' as 
amended,  provided  that  every  commissioned  officer  of  the  line 
or  stafif  <' shall  be  entitled  to  receive  an  additional  ration  per 
diem  for  every  five  years  he  may  have  served  or  shall  serve 
in  the  Army  of  the  United  States."  According  to  the  con- 
struction which  was  given  to  this  provision  only  service  ren- 
dered as  a  commissioned  officer  in  the  regular  Army  could  be 
computed  in  determining  the  right  of  an  officer  to  the  benefit 
thereof. 

The  aet  of  1870  did  away  with  the  longevity  ration,  but 
provided  (sec.  24)  that  there  should  be  <<  allowed  and  paid 
to  each  and  every  commissioned  officer  below  the  rank  of 
brigadier-general,  including  captains  and  others  having  as- 
similated rank  or  pay,  ten  per  centum  of  their  current  yearly 
pay  for  each  and  every  term  of  five  years  of  service :  Provided^ 
That  the  total  amount  of  such  increase  for  length  of  service 
shall  in  no  case  exceed  forty  per  centum  on  the  yearly  pay 
of  his  grade  as  established  by  this  act." 
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This  provision  is  embodied  in  sections  1262  and  1263,  Re- 
vised Statates,  and  the  construction  which  it  received  in 
practice  corresponded  to  that  placed  upon  the  former  pro- 
vision giving  the  longevity  ration — that  is  to  say,  in  allow- 
ing the  ten  per  centum  increase  of  pay,  length  of  service  as  a 
commissioned  officer  in  the  regular  Army  only  was  taken  into 
account. 

Further  provision  on  the  subject  was  made  by  the  seventh 
section  of  the  act  of  June  18, 1878,  chapter  263,  which  declared 
that  thereafter  <^all  officers  of  the  Army  of  the  United  States 
who  have  served  as  officers  in  the  volunteer  forces  during 
the  war  of  the  rebellion,  or  as  enlisted  men  in  the  armies  of 
the  United  States,  regular  or  volunteer,  shall  be,  and  are 
hereby,  credited  with  the  full  time  they  may  have  served  as 
such  officers  and  as  such  enlisted  men,  in  computing  their 
service  for  longevity  pay,"  etc.  By  this  section,  service  as  a 
commissioned  officer  in  the  volunteer  army  during  the  war  of 
the  r^llion^  and  also  service  as  an  enlisted  man  in  either  the 
volunteer  or  regular  army  at  any  period^  were  brought  into 
the  account,  and  required  to  be  credited  equally  with  service 
as  a  commissioned  officer  in  the  regular  Army,  in  computing 
an  officer's  longevity  service;  but  service  as  a  cadet  at  the 
Military  Academy  does  not  come  within  the  section.  (16 
Opin.,  611.) 

The  act  of  February  24, 1881,  provides  that,  in  computing 
the  pay  of  officers  for  length  of  service,  ^^the  actual  time  of 
service  in  the  Army  or  Navy,  or  both,  shall  be  allowed." 

The  question  submitted  by  you  is.  Whether  the  period 
passed  by  a  cadet  at  West  Point,  receiving  his  military  and 
other  instruction  at  that  Academy,  is  to  be  computed  as 
^'actual  time  of  service  in  the  Army;"  and  I  have  no  diffi- 
culty, whatever,  in  answering  this  question  in  the  negative. 

Attorney-General  Gushing  (7  Opin.,  333)  said :  <<  We  see 
by  the  statute  that  the  internal  military  organization  of  the 
Academy  is  for  the  purpose  of  military  instruction.  It  is  not 
actual  service  in  the  Army.^ 

If  it  bad  been  the  intention  of  Congress  to  enact  that 
the  period  passed  by  cadets  at  West  Point  should  be  placed 
upon  the  footing  of  actual  service  in  the  Army^  it  would  have 
been  perfectly  easy  to  have  said  so  by  language  incapable  of 
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being  misunderstood  ^  and  it  seems  to  me  that  it  is  extremely 
undesirable  to  torture  the  language  of  Congress  in  order  to 
find  in  it,  by  relation  to  some  other  statute,  a  technical 
effect,  when  the  apt  words  to  express  such  intention  readily 
occur  to  every  unbiased  mind.  It  is  very  true  that  the  corps 
of  cadets  at  West  Point  constitute  part  of  the  Army,  but  it 
does  not  follow  that  a  cadet  pursuing  his  studies  at  West 
Point  is  in  actual  service  in  the  Army  within  the  meaning  of 
the  clause  in  the  Army  appropriation  bill ;  and  if  Congress 
at  any  time  desires  to  add  this  advantage  to  those  already 
possessed  by  the  young  men  who  are  educated  at  the  public 
expense  at  the  Military  Academy,  it  will  be  very  easy  for  it 
to  do  so,  by  declaring  that  the  time  passed  by  cadets  at  the 
Military  or  Naval  Academy  shall  be  computed  as  ^^  actual 
time  of  service  in  the  Army  or  Navy ;  '^  but,  until  language 
clearly  indicative  of  this  meaning  is  used,  it  would  be,  in  my 
judgment,  very  unwise  to  endeavor  to  extract  it  from  a 
clause  in  the  Army  appropriation  bill,  treating  only  of  the 
Army  as  in  actual  service  in  the  ordinary  meaning  of  the 
phrase. 

With  respect  to  naval  service,  this  was  not  within  the  leg- 
islation referi'ed  to  which  was  enacted  previously  to  the  act 
of  1881,  but  is  first  introduced  and  required  to  be  taken  into 
account  by  that  act.  The  terms  **  service  in  the  Navy ''are 
not  less  general  or  comprehensive  than  ^*  service  in  the 
Army."  They  include  service  in  the  naval  forces,  whether 
regular  or  volunteer,  and  whether  a  commissioned  officer 
of  the  line  or  staff,  or  as  warrant  or  other  officer,  or  as  an  en- 
listed man ;  and  for  such  service  the  act  of  1881  entitles  an 
Army  officer  to  credit  in  computing  his  longevity  pay. 

I  am,  accordingly,  of  opinion  that  under  the  act  of  Feb- 
ruary 24, 1881,  in  each  of  the  second  and  third  cases  above 
enumerated,  the  officer  should  be  allowed,  in  computing  his 
longevity  pay,  the  actual  time  of  his  service  in  such  case  de- 
scribed, but  that  in  the  remaining  case,  the/ourtft,  the  officer 
should  not  be  allowed  the  actual  time  of  his  service  therein 
described  in  computing  his  longevity  pay.  The  negative 
answer  in  the  latter  case  rests  on  the  ground  that  his  service 
as  an  assistant  civil  engineer  in  the  employ  of  tbe  War  De- 
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partment  in  the  survey  mentioued  was  not  actual  service  in 
the  Army. 

The  pai>er8  which  accompanied  your  letters  are  herewith 
retomed* 

I  am,  sir,  very  respectfuUy, 

WAYNE  MacVEAGH. 
Hon.  EoBEBT  T.  Lincoln, 

Secretary  of  War. 
Note. — Since  the  foregoing  opinion  was  rendered,  the  Supreme  Court 
has  held  that,  in  computing  an  officer's  longevity  pay,  the  time  of  his 
service  as  a  cadet  in  the  Military  Academy  at  West  Point  is  to  be  re- 
garded as  ''actual  time  of  service  in  the  Army^"  within  the  meaning  of 
the  act  of  February  24, 1881  ( United  States  v.  Morton^  112  U.  S.,  1). 


REAPPOINTMENT  OF  CHAPLAIN  BLAKE. 

It  is  not  competent  to  the  President,  with  thn  concurrence  of  the  Sen- 
ate, now  (in  May,  18H1)  to  reappoint  Rev.  Charles  M.  Blake  a  post 
chaplain  in  the  Army  as  of  the  28th  day  of  September,  1878,  so  as  to 
entitle  him  to  pay  from  that  date. 

Department  op  Justice, 

May  IS,  ISSl. 

Sib  :  The  question  presented  for  my  opiuion  by  yours  of 
the  14th  instant  is,  Whether  or  not  it  is  competent  for  the 
President  to  nominate  and,  with  the  concurrence  of  the  Sen- 
ate, to  appoint  Bev.  Charles  M.  Blake  a  post  chaplain  in  the 
Army,  the  appointment  to  take  effect  from  September  28, 
1878,  so  as  to  entitle  him  to  pay  from  that  date,  he  having 
since  then  actually  performed  the  duties  of  that  position 
under  the  hereinafter-mentioned  order  of  President  Hayes. 

Prior  to  and  upon  the  24th  day  of  December,  1868,  Mr. 
Blake  was  a  chaplain  in  the  Army.  On  that  day  he  wrote 
a  letter  tendering  his  resignation.  It  was  accepted  March 
17, 1869.  His  successor  was  nominated,  confirmed,  and  com- 
missioned in  July,  1870,  to  take  rank  from  July  2, 1870. 
When  he  wrote  that  letter  Mr.  Blake  was  insane.  Upon  the 
28th  day  of  September,  1878,  President  Hayes  issued  an  order 
declaring  such  resignation  void,  revoking  its  acceptance, 
directing  his  assignment  to  duty,  and  that  he  be  paid  from 
May  14, 1878,  when  the  number  of  Army  chaplains  was  re- 
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daced  to  that  aotliorized  by  law  (coaDting  Mr.  Blake  in) ; 
leaving  his  right  to  pay  between  March  17,  1869,  and  May 
14, 1878,  to  be  determined  by  the  Court  of  Claims,  in  which 
a  suit  therefor  was  pending.  The  decision  of  that  court  was 
adverse  to  the  claimant  (Chaplain Blak^s  casej  14  C.  CU.  £., 
462).  Upon  appeal  the  Supreme  Court  of  the  United  States, 
at  its  last  t^rm,  afSrmed  the  judgment  of  the  Court  of  Claims, 
holding  that  by  the  nomination,  comflrmation,  and  appoint- 
ment of  his  successor  Mr.  Blake  ceased  to  be  an  officer  of 
the  Army  from  and  after  July  2, 1870,  without  regaid  to  his 
mental  condition  or  his  letter  of  December  24, 1868  (Blake 
V.  United  States^  103  U.  S.,  227),  and  that,  having  thus  ceased 
to  be  an  officer  of  the  Army,  he  could  not  re-enter  the  Army 
as  post  chaplain  otherwise  than  by  a  new  appointment,  with 
the  concurrence  of  the  Senate  (same  case,  citing  Miminuck  v. 
U.8.y  97  U.  S.,  437 ;  4  Opin.,  306.)  The  order  of  President 
Hayes  of  September  28, 1878,  was  therefore  void  and  ineffect- 
ive. 

Upon  consideration,  I  am  of  opinion  that  it  is  not  compe- 
tent for  the  President,  with  the  concurrence  of  the  Senate, 
now  to  reappoint  Mr.  Blake  to  his  former  position  in  the 
Army  as  of  the  28th  day  of  September,  1878,  toith  pay  from 
that  date. 

The  President,  under  section  3t  Article  II  of  the  Constitu- 
tion, has  the  right  to  ^^  commission  all  officers  of  the  United 
States,"  and  no  others.  <<The  acts  of  appointing  to  office 
and  commissioning  the  person  appointed  can  scarcely  be  con- 
sidered as  one  and  the  same,  since  the  power  to  perform 
them  is  given  in  two  separate  and  distinct  sections  of  the 
Constitution"  (Marbury  v.  Madieon^  1  Cranch,  156;  2  Story 
on  Const,  §  1548).  The  commission  is  merely  evidence  of 
the  appointment,  (lb.)  It  is  to  show  xchen  and  to  what 
office  the  bearer  of  it  has  been  appointed.  Of  itself  it  con- 
fers no  right.  It  merely  shows  what  right  a  person  has  by 
virtue  of  the  appointment  it  evidences.  But  a  man  can  not 
now  be  appointed  to  an  office  three  years  ago.  The  Execu- 
tive and  Senate  of  1878  alone  had  the  right  of  determining 
the  fitness  of  the  appointees  of  1878  to  offices  to  l>e  filled  by 
Presidential  nomination.    (4  Opin.,  217.) 

In  1842  Mr.  Attorney-Oeneral  Legar6  expressed  an  opinion 
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to  the  effect  that  ^^The  President  can  restore  a  suspended 
naval  officer,  and  can  confer  rank  from  and  after  his  appoint- 
ment; bat  he  can  not  canse  an  individual  oat  of  service  to 
be  paid  from  the  public  Treasury  the  same  as  if  he  were  in 
it;  nothing  short  of  an  act  of  Congress  can  haye  that  virtue. 
He  may,  to  elevate  an  officer  once  out  of  the  service,  nomi- 
nate him  to  a  particular  rank  in  it  of  the  same  dignity  as 
that  which  he  would  have  held  had  he  not  fallen  out  of  it; 
and,  to  effect  that  result,  may  issue  a  commission  having  re- 
lation back  to  a  prior  date;  yet  the  pay  of  such  restored  and 
promoted  officer  does  not  attach  to  the  post  until  the  incum- 
bent enters  upon  its  duties.  A  surgeon  put  out  of  the  naval 
service  by  the  exercise  of  executive  power,  and  subsequently 
restored  to  the  rank  he  would  have  had  by  virtue  of  his 
commission,  is  not  entitled  to  pay  for  the  time  he  was  out  of 
the  service,  but  only  for  the  time  of  his  restoration.'*  (4  Opin., 
123.) 

In  1847  Attorney-General  Clifford  gave  a  similar  opinion 
upon  the  same  case,  that  of  Surgeon  Du  Barry,    (ifr.,  603.) 

Subsequently,  in  the  case  of  a  lieutenant  in  the  Revenue 
Service,  who  had  been  dismissed  in  December,  1842,  and  re- 
commissioned  in  April,  1843,  to  take  rank  from  the  date  of 
his  original  appointment,  Attorney-General  Johnson  held 
that  the  officer  was  not  entitled  to  pay  during  the  time  he 
was  out  of  service,  remarking  that  ^^  pay  is  never  allowed 
except  while  the  officer  is  in  service,  unless  there  be  some 
act  of  Congress  providing  for  the  particular  case."  (5  Opin., 
132.) 

In  1858  Attorney-General  Black  gave  an  opinion  in  which 
be  said:  ^^An  officer  of  the  Army  or  Navy  who  is  dismissed, 
and  afterwards  restored  to  the  same  rank  which  he  would 
have  held  if  not  dismissed,  can  not  be  paid  for  the  interme- 
diate time,  unless  by  act  of  Congress."    (9  Opin.,  137.) 

In  an  opinion  of  the  Solicitor-General,  approved  by  my  im- 
mediate predecessor,  January  27, 1880,  it  is  said:  <<The  fic- 
tion familiar  to  lawyers  under  the  phrase  nunc  pro  tunc  has 
no  application  in  cases  of  appointments  to  office.  Such  ex- 
ecutive action  can  not  in  the  nature  of  things  act  by  relation.^ 
(16  Opin.,  656,  657.) 

The  view  which  I  have  already  expressed  upon  the  ques- 
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tion  presented  is  so  folly  sustained  by  the  opinions  of  my 
predecessors  above  referred  to,  that  I  deem  it  needless  to 
cite  additional  anthority  on  the  subject. 
I  am,  sir,  very  respectfully, 

WAYNE  MacVEAGH. 
Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War, 


COMMISSIONERS  OP  THE  DISTRICT  OP  COLUMBIA. 
The  power  given  the  ConimissioDers  of  the  District  of  Colnmbia  by 
the  sixth  aection  of  the  act  of  March  3,  1881,  chapter  134,  "  to  sell  to 
the  highest  bidder  at  public  anction  "  all  the  right,  title,  and  interest 
of  the  United  States  in  and  to  a  certain  lot  of  ground  situated  in  the 
city  of  Washington,  carries  ivith  it  authority  to  make  a  conveyance 
to  such  bidder,  as  an  incident  to  the  execution  of  the  power. 

Department  op  Justice, 

May  18,  1881. 
Gentlemen:  Your  communication  of  tbe  20tli  ultimo 
directs  my  attention  to  the  sixth  section  of  the  act  of  March 
3, 1881,  entitled  <<An  act  making  appropriations  to  provide 
for  the  expenses  of  the  government  of  the  District  of  Colum- 
bia," etc.,  by  which  the  Commissioners  of  the  District  of 
Columbia  are  authorized  ^^  to  sell  to  the  highest  bidder  at 
public  auction '^  all  the  right,  title,  and  interest  of  the  United 
States  in  and  to  a  lot  of  ground  described  therein,  situated 
in  the  city  of  Washington,  in  said  District,  and  to  apply  the 
proceeds  of  sale  to  the  use  mentioned  in  section  3  of  said 
act.  My  attention  is  also  directed  to  an  opinion  of  the 
attorney  for  the  District  of  Columbia,  in  which  that  officer 
apparently  holds  that,  although  authority  "  to  selP  the  prem- 
ises is  by  said  sixth  section  conferred  upon  the  Commission- 
ers, they  derive  no  authority  thereunder  to  convey  the  same 
to  the  purchaser.  You  remark  in  this  connection,  that  ^Hhe 
property  has  been  sold,  and  if  there  be  no  way  by  which  the 
title  of  the  United  States  can  be  conveyed  without  further 
legislation  by  Congress,  the  Commissioners  will  be  unable  to 
avail  themselves  of  the  benefits  of  this  sale  until  the  next 
Congress  shall  have  organized  and  passed  an  amendatory 
acf  And  you  request  to  be  advised  by  me  whether,  in  my 
opinion,  a  conveyance  can  be  made  to  the  purchaser  under 
the  statute  as  it  now  exists. 
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After  careful  ezamiDation  of  the  Rabject,  I  am  led  to  adopt 
a  dififerent  view  from  that  of  the  attorney  of  the  District  of 
€olambia  stated  above.  I  thiuk  the  power  ^^  to  sell  to  the 
highest  bidder  at  pablic  auction^"  which  is  given  to  the 
Commissioners  by  the  sixth  section  of  said  act,  carries  with 
it  authority  to  make  a  conveyance  to  such  bidder  as  an  inci- 
dent to  the  execution  of  the  power. 

It  is  a  general  and  familiar  principle  of  law,  that  where 
I)ower  is  conferred  to  do  any  act,  it  is  to  be  construed  as  in- 
cluding all  necessary,  or  usual,  or  proper  modes  and  means 
of  accomplishing  the  act;  since  to  authorize  the  doing  of  an 
acty  and  at  the  same  time  to  deny  the  proper  means  of  do- 
ing it,  would  be  idle  and  absard.  (Story  on  Sales,  ^  70.) 
This  principle  has  been  acted  upon  by  the  courts  in  cases 
where  powers  similar  to  the  one  under  consideration  have 
been  granted.  Thus,  in  Decker  v.  Freeman  (3  Oreeul.  338) 
it  was  held  that  a  vote  of  township  proprietors,  authorizing 
a  committee  to  sell  lands,  empowered  them  also  to  make 
deeds  in  the  name  of  the  proprietors^  So,  in  Valentine  v. 
Piper  (22  Pick.,  85)  where  a  power  of  attorney  to  sell  land, 
and  to  dispose  of  the  proceeds  according  to  the  future  in- 
structions of  the  constituent,  did  not  in  express  terms  author- 
ize the  attorney  to  execute  a  deed,  it  was  held  that  the 
attorney  had  authority  to  execute  the  proper  instrument 
required  by  law  to  carry  the  sale  into  effect.  In  the  latter 
case  Chief-Justice  Shaw  (delivering  the  opinion  of  the 
court)  observes:  "When  the  term  •sale  Ms  used  in  its  or- 
dinary sense,  and  the  general  tenor  and  effect  of  the  instru- 
ment are  to  confer  on  the  attorney  a  power  to  dispose  of 
real  estate,  the  authority  to  execute  the  proper  instruments 
required  by  law  to  carry  such  sale  into  effect  is  necessarily 
incident.  It  is  in  pnrsaance  of  a  general  maxim  that  an 
authority  to  accomplish  a  definite  end  carries  With  it  an  au- 
thority, so  far  as  the  constituent  can  confer  it,  to  execute  the 
usual  legal  and  appropriate  measures  proper  to  accomplish 
the  object  proposed.''    (See  also  Tale  v.  Eames^  1  Mete,  488.) 

By  section  3740,  Revised  Statutes,  the  Solicitor  of  the 
Treasury  is  authorized,  with  the  approval  of  the  Secretary 
of  the  Treasury,  "to  sell  at  public  sale  any  unproductive 
lands  or  other  property  of  the  United  States  acquired  under 
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judicial  process  or  otherwise  in  the  collection  of  debts,"  etc* 
Here  authority  to  convey  to  the  purchaser  the  property  pur- 
chased at  such  sale,  though  not  conferred  on  the  Solicitor 
in  express  terms,  is  undoubtedly  to  be  implied ;  and  the  prac- 
tice has  been  in  conformity  with  this  view. 

Sometimes,  where  a  power  to  dispose  of  real  estate  is  con- 
ferred by  statute,  authority  to  convey  is  expressly  given  to 
the  officer  empowered  to  sell.  Thus,  by  the  act  of  December 
15, 1808,  chapter  2,  the  Secretary  of  War  was  authorized  to 
make  sale  at  public  auction  of  certain  lands,  etc.,  belonging 
to  the  United  States,  and  "on  receiving  the  purchase- money 
in  full  to  execute  all  necessary  deeds  therefor  to  the  pur- 
chaser or  purchasers  thereof  on  behalf  of  the  United  States.'' 
The  sale  here  authorized  was  one  on  credit,  and  the  force  of 
the  provision  giving  authority  to  execute  deeds  lies  mainly 
in  the  restriction  as  to  the  time  of  exeix'isiug  such  authority 
(viz,  "on  receiving  the  purchase-money  in  full").  So,  in 
section  4  of  the  aforesaid  act  of  March  3, 18^1,  authority  is 
given  to  the  Chief  of  Engineers  "to  sell  and  convey  by  good 
and  sufficient  deed"  to  the  parties  described  therein  certain 
real  estate  of  the  United  States ;  but  it  is  provided  that  "  no 
conveyance  shall  be  made  until  all  the  purchase-money  is 
paid.''    In  this  case  the  sale  was  to  be  partly  on  credit. 

I  may  here  remark  that  the  circumstance  that  authority 
to  "convey  ^  is  expressly  given  the  Chief  of  Engineers  by 
the  section  just  mentioned  does  not  warrant  the  construction 
that  the  sixth  section  of  the  same  act  (wherein  such  author- 
ity is  not  expressly  given)  confers  upon  the  Commissioners  a 
more  limited  power.  The  sale  contemplated  by  the  latter 
section  is  a  sale  for  cash,  the  proceeds  of  which  are  to  be 
applied  by  the  Commissioners  to  a  particular  purpose,  and, 
in  the  absence  of  restrictive  words  indicaticg  a  contrary 
intention,  it  is  reasonable  to  infer  that  the  design  of  Con- 
gress was  to  confer  upon  them  authority  to  transfer  the 
property,  this  being  necessary  to  accomplish  the  end  in  view. 

I  accordingly  answer  your  inquiry  by  saying  that  in  my 
opinion  a  conveyance  can  be  made  to  the  purchaser  under 
the  statute  as  it  now  exists. 

I  am,  gentlemen,  very  respectfully, 

WAYNE  MacVEAGH. 

Tbe  Commissioners  of  the  District  op  Columbia. 
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NAVAL  ACADEMY. 

The  heads  of  the  departments  of  ethics  and  English  studies,  of  Spanish 
and  other  modern  lani^ages,  and  of  drawing,  should  be  oommissioned 
as  ''professors  of  mathematics"  (sec.  1528,  Rev.  Stat.)f  after  passing 
the  examinations  required  by  the  act  of  Jannary20, 1861,  chapter  24. 

DEPARTMENT  OF   JUSTICE, 

May  18, 1881. 

Sir:  In  reply  to  yours  of  yesterday  I  would  say  that  al- 
though the  title  conferred  by  law  is  a  iniernomer,  I  think  the 
heads  of  the  departments  of  ethics  and  English  studies,  of 
Spanish  and  other  modern  languages,  and  of  drawing,  should 
be  commissioned  as  professors  of  mathematics,  under  section 
1528,  Revised  Statutes,  after  passing  the  examinations  re- 
quired by  the  act  of  January  20, 1881. 

Section  1528,  Kevised  Statutes,  provides  that  '<  Three  pro- 
fessars  of  matheinatics  shall  be  assigned  to  duty  at  the  Naval 
Academy,  one  as  professor  of  ethics  and  English  studies, 
one  as  professor  of  the  Spanish  language,  and  one  as  pro- 
fessor of  drawing."  The  purpose  that  persons  known  to  the 
law  and  the  Naval  Register  as  *'  professors  of  mathematics  " 
should  be  engaged  in  teaching  these  other  branches  of  learn- 
ing is  too  obvious  for  construction.  That  the  name  did  not 
indicate  the  sole  duty  of  the  office  is  further  apparent  from 
the  express  declaration  of  the  act  of  August  3, 1846,  sec- 
tion 12  (now  sees.  1399-1401,  Rev.  Stat.)  "  that  the  num- 
her  of  professors  of  mathematics  in  the  Navy  shall  not 
exceed  twelve;  that  they  shall  be  appointed  and  commis- 
sioned by  the  President  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  shall  perform  such 
duties  as  may  be  assigned  them  by  order  of  the  Secretary  of 
the  Navy  at  the  Naval  School,  the  Observatory,  and  on 
board  ships  of  war  in  instructing  the  midshipmen  of  the 
Navy,  or  othertcise.^  Section  1528,  Revised  Statutes,  shows 
that,  ct^rtainly  as  to  three  of  these  professors,  the  duties  to 
be  assigned  were  not  to  be  mathematical  in  their  nature. 
Very  respectfully, 

WAYNE  MacVEAGH. 

Hon.  Wm.  H.  Hunt, 

Secretary  of  the  Navy. 
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INDIAN  TRUST  FUNDS. 

The  Secretary  of  the  Interior,  u  trosiee  for  certain  Indian  tribes,  has 
authority,  under  the  act  of  April  I,  1880,  chapter  41,  to  sell  United 
States  5  per  cent,  called  bonds,  held  in  trust  for  such  tribes,  in  order 
that  the  fund  may  receive  the  benefit  of  the  premium. 

Department  of  Justice, 

May  23, 1881. 

Sir:  Toar  verbal  inqaiiy  as  to  yoar  right  to  sell  the 
Uuited  States  5  per  cent,  called  bonds,  held  in  trust  for  In- 
dian tribes,  in  order  that  the  fund  may  receive  the  benefit  of 
the  premium,  led  me  to  examine  the  acts  of  September  11, 
1841 ;  June  10,  1876 ;  and  of  April  1,  1880.  The  question 
turns  upon  the  intent  of  the  last-named  act.  This  author- 
izes the  Secretary  of  the  Interior  to  deposit  in  the  Treasury 
'^  all  sums  now  held  by  him,  or  which  may  hereafter  be  re- 
ceived/^ as  trustee  of  various  Indian  tribes,  <'  on  account  of  the 
redemption  of  United  States  bonds,^  etc.,  •  •  •  "and 
the  sales  of  stocks  lately  purchased  for  temporary  invest- 
ment, whenever  he  is  of  the  opinion  that  the  best  interests 
of  the  Indians  will  be  promoted  by  such  deposits,  in  lieu  of 
investments.''    (21  Stats.,  70.) 

In  reporting  the  bill  Mr.  Pendleton  said:  <<The  Secre- 
tary of  the  Interior  would  be  at  liberty  to  change  the  invest- 
ment. The  bill  provides  that  this  change  shall  be  made 
whenever  in  his  judgment  it  is  thought  best  to  do  so."  (10 
Gong.  Bee,  pt.  1,  p.  213,  Jan.  7, 1880.) 

The  Secretary  of  the  Interior  acts  as  trustee.  The  bonds 
are  called  for  redemption ;  the  moneys  received  will  be  taken 
by  him  on  account  of  this  call  and  liability  to  redemption. 
It  is  his  duty  to  realize  the  most  he  can  for  the  benefit  of  his 
cestuis  qui  truet  I  think  you  have  the  right  to  sell,  as  pro- 
posed by  you. 

Very  respectfully,  yours, 

WAYNE  MaoVEAQH. 

Hon.  S.  J.  EiREWOOD, 

Secretary  of  the  Interior. 


TO   THE   SECRETAKY   OP   THE   TREASURY.  105 

Datiet  oa  iHports. 


DUTIES  ON  IMPORTS. 

Shellac  varnish,  composed  of  a  mix  to  re,  made  in  a  Canadian  bonded 
warehouse,  of  the  gam  with  alcohol  distilled  in  this  country  and  ex- 
ported without  payment  of  any  internal  revenue  tax  here  and  no  ex- 
action of  duty  upon  it  in  Canada  because  in  bond  there,  is  dutiable 
under  Schedule  D,  of  section  2504,  Revised  Statutes,  which  declares 
that  ''on  all  compounds  or  preparations  of  which  distilled  spirits  is  a 
component  part  of  chief  value  there  shall  be  levied  a  duty  not  less 
than  that  imposed  upon  distilled  spirits,"  namely,  $2  per  proof  gallon. 
In  determining  which  is  the  component  of  chief  value,  the  value  of 
each  ingredient  in  the  domestic  markets  of  the  United  States  should 
be  the  guide. 

DEPARTMENT  OP  JUSTICE, 

May  28, 1881. 

Sib:  Yours  of  the  3d  instant  requires  my  opinion  as  to 
the  rate  of  duty  properly  collectible  upon  "  importation  of  a 
shellac  varnish  composed  of  a  mixture,  made  in  a  Canadian 
bonded  warehouse^  of  the  gum  with  alcohol  distilled  in  this 
country  and  exported  without  payment  of  any  internal  reve- 
nue tax  here  and  no  exaction  of  duty  upon  it  in  Canada  be- 
cause in  bond." 

Bevised  Statutes,  section  2504,  Schedule  M,  <<  Sundries," 
places  upon  <^ varnish"  eo  nomine  a  specific  duty  of  50  cents 
per  gallon  and  an  ad  valorem  duty  of  20  or  25  per  cent., 
according  as  it  is  worth  a  dollar  and  a  half  or  over  ])er  gallon. 
Schedule  D,  <^  Liquors,"  of  the  same  section,  declares  that 
'<  on  all  compounds  or  preparations  of  which  distilled  spirits 
is  a  component  part  of  chief  value  there  shall  be  levied  a 
duty  not  less  than  that  imposed  upon  distilled  spirits,"  which 
is  $2  per  proof  gallon. 

Your  letter  presents  two  inquiries:  First.  Under  which  of 
these  cited  clauses  is  the  varnish  made  as  above  stated  duti- 
able f  Second.  How  is  the  value  of  the  alcoholic  ingredient 
to  be  determined  (if  the  last  quoted  is  the  applicable  provis- 
ion), the  compound  not  being  sold  (out  of  bond)  or  used  in 
Canada— all  dealings  in  it  being  confined  to  purchases  and 
sales  of  it  in  bond,  for  the  purposes  of  exportation? 

Each  of  these  questions  is  difficult  of  solution  with  the  abso- 
lute certainty  of  conviction.  It  is,  therefore,  a  fair  considera- 
tion, to  influence  the  action  of  an  administrative  officer  of  the 
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Government,  that  an  erroneous  decision  adversely  to  the 
United  States  would  practically  be  permanent  and  irremedia- 
ble, so  long  as  the  law  remained  unchanged;  while  an  im- 
porter can  easily  have  a  mistaken  construction,  injurious  to 
him,  corrected  by  the  court. 

To  support  their  claim  that  Schedule  M  contains  the  gov- 
erning clause,  the  importers  invoke  the  well-known  princi- 
ple of  tariff  construction  that  a  specific  designation  should 
prevail  over  a  general  descriptive  classification.  This  is 
merely  one  reason  for  adopting  a  particular  construction,  and 
while  it  is  persuasive  to  a  certain  extent,  as  applied  to  differ- 
ent enumerations  of  the  same  ptatute,  reflection  shows  its 
inapplicability  to  the  present  case. 

The  duty  upon  varnish,  in  the  precise  phraseology  now 
used  in  the  revision,  is  declared  in  the  alphabetical  enumer- 
ation of  dutiable  articles  in  the  fifth  section  of  the  act  of  July 
14, 1862,  chapter  63.    (12  Stats.,  549.) 

Varnish  is  defined  to  be  the  solution  of  a  resinous  sub- 
stance in  some  volatile  liquid.  We  know  that  spirits  of  ether 
and  oil  are  most  commonly  employed  to  dissolve  the  gum  in 
the  manufacture  of  varnish.  Alcohol  is  not  the  sole,  if  the 
principal,  solvent. 

Since  the  close  of  the  war  tobacco  and  spirits  have  become 
the  chief  sources  of  internal  revenue.*  July  28, 1866,  an  act 
(chap.  298)  was  passed,  entitled  ^^An  act  to  protect  the  revenue^ 
and  for  other  purposes.''  Its  first  section  opened  by  fixing  the 
import  duty  on  cigars,  placed  **on  cotton  three  cents  per 
pound,"  and  concluded  with  the  before-quoted  declaration 
that  ^<  On  all  compounds  or  preparations  of  which  distilled 
spirits  is  a  component  part  of  chief  value  there  shall  be  levied 
a  duty  of  not  less  than  that  imposed  upon  distilled  spirits"  (14 
Stats.,  328),  and  a  proviso  as  to  the  quantity  to  be  contained 
in  packages  of  imported  brandy.  This  general  declaration 
must  have  been  intended  to  embrace  all  such  compounds 
and  preparations — medical,  mechanical,  or  other — irrespect- 
ive of  the  alphabetical  arrangements  or  specific  designations 
of  earlier  statutes,  with  the  exception  that  no  article  of 
which  alcohol  was  an  ingredient,  paying  a  higher  duty  than 
distilled  spirits,  should  have  the  benefit  of  any  reduction 
through  this  provision. 
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The  parpose  of  the  revision  being  to  reproduce,  in  a  con- 
solidated form,  the  laws  in  force  December  1, 1873,  as  they 
then  existed,  sach  a  construction  must  be  given  to  the  lan- 
guage of  the  Revised  Statutes,  wherever  it  can  reasonably 
be  done,  as  will  preserve  and  continue  the  effective  operation 
of  each  statute  incorporated  therein.  The  accomplishment 
of  this  design  should  overrule  any  theory  or  distinction 
between  specific  designations  and  descriptive  clauses.  Ac- 
cordingly,! conclude  that,  iftlie  alcohol  t«  the  component  part 
of  chief  value  in  this  compound,  the  latter  is  dutiable  under 
Schedule  D  at  the  rate  imposed  upon  distilled  spirits,  and 
not  as  varnish  under  Schedule  M — or,  rather,  as  a  varnish 
of  which  distilled  spirits  is  the  component  of  chief  value. 

How  to  ascertain  this  fact,  of  the  relative  value  of  the 
ingredients,  is  the  second  question  you  propound  to  me. 

It  is  to  be  noticed  that  the  value  to  be  ascertained  is  that 
of  the  components,  and  not  the  dutiable  value  of  the  com- 
pound. As  to  the  latter.  Revised  Statutes,  section  2906,  pro- 
vides that  it  shall  be  <<the  actual  market  value,  or  wholesale 
price  thereof,  at  the  period  of  exportation  to  the  United 
States  in  the  principal  markets  of  the  country  from  which 
the  same  has  been  imported."  The  importers  of  this  varnish 
assume  that  the  value  of  its  ingredients  is  to  be  determined 
in  the  same  way,  taking  the  alcohol  at  its  worth,  duty  and 
tax  free,  in  the  Ganadian  bonded  warehouse — say,  at  about 
30  cents  per  gallon,  and  the  shellac  (entitled  to  free  entry  in 
both  countries),  at  36  cents  a  pound — 2  pounds  being  used  to 
each  gallon  of  spirit. 

Thus  the  alcohol,  at  the  time  and  in  the  particular  building 
of  mixture,  is  not  the  component  of  chief  value. 

But,  in  the  first  place,  the  wholesale  price  abroad  is  taken 
as  the  standard  of  dutiable  value  only  because  the  law  spe- 
cially prescribes  it,  while  it  makes  no  such  requirement  as 
to  the  determination  of  component  value;  nor  do  I  under- 
stand that,  when  this  inquiry  has  come  before  the  courts,  it 
has  been  customary  to  confine  it  to  the  comparative  value  of 
the  components  in  the  country  of  exportation.  In  the  absence 
of  statutory  provision,  it  would  seem  more  proper  and  per- 
tinent to  inquire  what  is  the  wholesale  price  of  each  ingre- 
dient to  the  purchaser  in  the  domestic  markets  of  the  United 
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Stales,  ill  order  to  ascertain  which  is  to  be  deemed  the  com- 
ponent  of  chief  valae.  I  am  informed  that  it  is  so  ruled  in 
the  United  States  circuit  coort  for  the  southern  district  of 
New  York. 

In  the  second  place,  to  whichever  market,  foreign  or  do- 
mestic, our  attention  is  directed  for  this  purpose,  I  should 
suppose  the  value  of  each  material  or  ingredient  was  to  be 
discovered  by  finding  out  what  it  was  worth  in  the  market 
overt,  as  a  chattel  actually  passing  from  owner  to  owner,  with 
the  full  right  to  use  it  for  any  purpose;  and  not  its  value 
under  peculiar  circumstances  and  narrow  conditions,  to  wit, 
in  a  given  building,  from  which  it  can  only  be  removed  (at  the 
price  stated)  for  the  single  purpose  of  exportation. 

Either  in  this  country  or  Canada  our  alcohol  can  only  be 
sold  and  delivered  to  the  consumer  after  payment  of  the  in- 
ternal-revenue tax  or  import  duty ;  which  therefore  becomes 
a  pari  of  the  article  itself.  Jones  v.  Van  Benthuysenj  103  U. 
S.,  87. 

Adding  this  element  of  value,  as  I  think  it  should  be  added, 
and  the  alcohol  becomes  the  componentof  chief  value  in  this 
varnish,  which  therefore  I  conclude  to  be  dutiable  under 
the  clause  of  Schedule  D  as  a  compound  of  distilled  spirits. 

This  opinion  has  been  delayed  that  the  importer's  counsel 
might  be  heard. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVEAGH. 

Hon.  Wm.  Windom, 

Secretary  of  the  Treasury. 
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IMPROVEMENT  OF  NAVIGABLE  WATERS. 

Under  the  anthority  of  an  act  of  Congress  (river  and  harbor  act  of 
March  3,  1881)  making  an  appropriation  for  ''improvlDg  James  River, 
Virginia/'  it  was  proposed  to  place  wing-dams  in  the  river  near  Varina, 
Va.,  at  which  point  the  river  is  a  tidal  water.  The  riparian  owner  for- 
bade the  constxuotion  of  the  dams  in  front  of  his  land  above  the  line  of 
low  water:  Advised  that  the  United  States,  with  a  view  to  the  improve- 
ment of  navigation,  have  a  right  to  place  a  wing-dam  in  the  river  in 
front  of  the  land  referred  to  withont  the  owner's  consent,  and  that 
snch  right  extends  even  to  the  limit  of  high  water — i.  e.,  the  line  of  the 
water  at  ordinary  high  tide. 

Department  op  Justice, 

June  1, 1881. 
Sir  :  Yours  of  the  21st  of  April  last  calls  my  attention  to 
a  communicatioD,  inclosed  therewith,  from  General  Parke, 
Acting  Chief  of  Engineers,  by  which  it  appears  that  the 
owner  of  land  bordering  on  James  River,  near  Varina,  in  the 
State  of  Virginia,  has  forbidden  the  construction  of  wing- 
dams  in  that  river  in  front  of  his  property  (for  which  work 
provision  is  made  in  the  river  and  harbor  act  of  March  3, 
1881,  by  an  appropriation  for  "improving  James  Eiver,  Vir- 
ginia") above  the  line  of  low  water,  and  at  the  suggestion 
of  that  officer  you  request  my  opinion  upon  the  following 
questions: 

(1)  Whether  the  United  States  have  a  right  to  place  a 
wing-dam  in  the  river  in  front  of  the  land  referred  to  with- 
ont the  owner's  consent. 

(2)  Whether  the  United  States  have  a  right  to  place  wing- 
dams  or  jetties  in  the  James  Biver,  even  to  the  limit  of  high- 
water  mark,  having  in  view  the  improvement  of  the  naviga- 
tion of  the  river,  as  provided  for  by  Congress. 

These  questions  are  similar  in  character  to  those  which 
were  considered  by  my  predecessor  in  two  opinions  ad- 
dressed to  the  Secretary  of  War,  dated  April  27  and  June  28, 
1880  (16  Opin.,  479,  534),  and  appear  to  be  governed  by  the 
same  principles  of  law  which  were  there  applied,  namely, 
that  undertheauthority  given  by  the  Constitution  to  regulate 
commerce  among  the  several  States  Congress  has  the  right 
to  regulate  navigation,  and  to  that  end  has  power  to  make  im- 
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provemeots  in  the  beds  of  navigable  rivers  of  the  United 
States,  to  divert  the  water  from  one  channel  to  another,  and 
to  plant  or  remove  obstructions  therein  at  its  will,  and  that 
the  title  of  an  individual  proprietor  to  any  part  of  the  bed  of 
a  navigable  river  of  the  United  States  is  subject  to  the  right 
of  Congress  thus  to  regulate,  control,  and  divert  the  flow  of 
the  water  therein  in  the  interests  of  navigation.  These 
principles  are  fuU^"^  recognized  by  the  Supreme  Court  in  the 
case  of  South  Carolina  v.  Georgia.    (93  U.  S.,  4.) 

The  James  River,  at  the  point  where  it  is  proposed  to 
place  the  wing-dams,  is  a  tidal  water,  and  I  presume  that 
the  ^< limit  of  high-water  mark"  mentioned  in  the  second 
question  above  refers  to  the  line  of  the  water  at  ordinary 
high  tide.  The  space  between  that  line  and  the  water's  edge 
at  low  tide,  commonly  called  beach  or  shore,  is  properly  a 
part  of  the  alveiMov  bed  of  the  river,  which  is  defined  as  in- 
cluding the  space  between  the  banks  subjacent  to  and  oc- 
cupied by  the  river  at  its  fullest  flow  (Houck  on  Rivers,  sec. 
9.)  It  would  seem  that  by  the  law  of  Virginia  the  right  of 
a  riparian  proprietor  upon  tidal  waters  extends  to  ordinary 
low- water  mark  (2  Minor's  Inst.,  20  ;  Code  of  Va.,  1873,  chap. 
62,  sec.  2).  But  this  right,  in  so  far  as  it  touches  the  bed  of 
a  navigable  sti'eam,  must  be  deemed  to  be  subject  to  the 
public  right  of  navigation,  and  to  the  right  of  the  Govern- 
ment to  use  such  bed  in  erecting  works  for  the  improvement 
of  the  navigation  of  the  stream.  For  this  purpose  the  stream 
and  the  bed  thereof  are  the  public  property  of  the  nation, 
and  subject  to  all  the  requisite  legislation  of  Congress.  {Oil- 
man V.  Philadelphia^  3  Wall.,  725.) 

Upon  the  foregoing  considerations  I  answer  both  the  above 
questions  affirmatively. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoVEAGH. 

Hon.  Robert  T.  Lincoln, 

Secretary  of  War. 
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HAMILTON-BROOKS  CIGAR  STAMP. 

The  Commiflsioner  of  Internal  Reyenne,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  may  adopt  the  device  known  as  the  Hunter- 
Brooks  cigar  stamp,  and  prescribe  regulations  for  its  use,  cancellation, 
and  destruction,  in  accordance  with  the  design  of  its  inventor,  if 
deemed  expedient. 

Any  failure  to  use,  cancel,  and  destroy  such  stamp,  as  directed  by  such 
regulations,  would  make  the  party  chargeable  with  the  failure  amen- 
able to  the  penalties  existing  March  1,  1879,  as  to  the  stamps  then  iu 
use. 

Department  of  Justice, 

June  2,  1881. 

Sib  :  Yoars  of  20th  ultimo  l^aests  a  reconsideration,  upon 
its  restatement,  of  the  question  submitted  to  my  immediate 
predecessor  (16  Opin.,  443)  relative  to  the  right  of  the  Com- 
missioner of  Internal  Revenue  to  adopt  the  device  known  as 
"The  Hamilton-Brooks  cigar  stamp,"  and  (especially)  the 
amenability  to  punishment  of  any  dealer  who  should  fail  to 
use,  cancel,  and  destroy  the  stamp  (if  adopted)  in  the  man- 
ner intended  by  the  inventor,  if  that  method  were  prescribed 
by  the  Commissioner  of  Internal  Revenue. 

The  Hamilton-Brooks  cigar  stamp  has  attached  to  the  or- 
dinary form  of  stamp,  as  heretofore  used,  as  many  coupons  as 
there  are  cigars  in  the  box  to  be  stamped.  The  coupons  are 
to  be  folded  into  the  box  when  closed  by  the  cigar  manofact- 
nrer.  When  opened  for  sale,  the  dealer  is  to  detach  a  cou- 
pon for  every  cigar  sold,  so  that  the  number  of  attached  cou- 
pons shall  always  correspond  with  the  number  of  cigars  re- 
maining in  the  box,  the  last  coupon  being  detached  when  the 
last  cigar  is  sold. 

The  act  of  March  1, 1879,  chapter  125,  section  18  (20  Stats., 
351),  amends  Revised  Statutes,  section  344G,  so  as  to  read 
thns:  ^^  The  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  may  establish,  and 
from  time  to  time  alter  or  change,  the  form,  style,  character, 
material,  and  device  of  any  stamp,  mark,  or  label  used  under 
any  provision  of  the  laws  relating  to  internal  revenue.  Such 
stamps  shall  be  attached,  protected,  removed,  canceled,  oblit- 
erated, and  destroyed  in  such  manner  and  by  such  instru- 
ments and  other  means  as  he,  with  the  approval  of  the  Sec- 


112  HON.   WAYNE   MACVEAGH 

HftHlltoi-Brooks  Cic»r  St»Hp. 

retary  of  the  Treasary,  may  prescribe;  and  he  is  hereby  au- 
thorized and  empowered  to  make,  with  the  approval  of  the 
Secretary  of  the  Treasury,  all  needful  regalations  relating 
thereto;  and  aU  pains j  penalties^  fines j  and  forfeitures  now  pro- 
vided  by  law  relating  to  internal  revenue  stamps  shall  apply  to 
and  have  full  force  and  effect  in  relation  to  any  and  all  stamps 
which  may  or  shall  be  so  established  by  the  Commissioner  of 
Internal  Bevenue :  Provided^  Such  stamps,  or  device,  or  in- 
strument, or  means  of  removal  or  obliteration  shall  entail  no 
additional  expense  upon  the  persons  required  to  affix  or  use 
the  same." 

The  precise  inquiry  put  by  you  is,  "Whether  there  is  any 
fine,  penalty,  or  other  punishment  imposed  by  existing  laws 
upon  a  dealer  in  tobacco  for  willful  refusal  or  neglect  to  de- 
tach the  coupons  from  the  stamp  known  as  the  Hamilton- 
Brooks  stamp  at  the  time  contemplated  by  the  device,  should 
that  device  be  adopted  and  duly  prescribed  by  appropriate 
regulations." 

The  above-qaoted  statute  certainly  authorizes  the  adop- 
tion of  this  (or  of  any  other)  peculiar  character  of  stamp,  not 
entailing  any  additional  expense  upon  the  parties  using  the 
same;  the  making  of  all  needful  regulations  relating  thereto 
which  when  approved  and  promulgated  have  all  the  force 
of  law  (Oratiot  v.  U.  &,  4  How.,  117);  especially  regulations 
as  to  the  manner  in  which  the  prescribed  stamp  shall  be 
attached,  protected,  removed,  canceled,  obliterated,  and  de- 
stroyed. Attorney-General  Devens  held  {uM  supra)  that  no 
liability  to  punishment  was  incurred  by  a  failure  to  remove 
a  coupon  upon  taking  a  cigar  from  a  box,  because  Con- 
gress had  fixed  by  section  3397  the  time  when  the  stamp 
prescribed  should  be  attached  to  the  box,  to  wit,  before  its 
removal  from  the  factory,  and,  by  Bevised  Statutes,  section 
3406,  the  time  when  it  must  be  removed  or  destroyed,  viz, 
when  the  box  is  emptied;  hence,  that  in  determining  the 
manner,  means,  or  implements  of  attachment,  or  of  removal 
and  destruction,  the  Commissioner  could  not  change  the  time 
established  by  law  for  doing  these  acts.  His  argument 
seems  to  be  that,  if  the  Commissioner  can  alter  the  date  of 
removal  or  destraction,  he  can  that  for  affixing  the  stamp, 
and  thus  hasten  or  delay  the  payment  of  the  tax,  which 
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conld  DOt  have  been  contemplated  by  Congress;  that  the 
word  "manner,"  as  employed  in  the  act  of  March  1, 1879, 
chapter  125,  section  18,  conld  not  be  intended  to  include  the 
^^time"  of  affixing  or  destroying  whatever  stamp  is  used. 

The  provisions  of  law  other  than  those  already  mentioned, 
pertaining  to  the  power  of  the  Commissioner  and  the  collec- 
tion of  revenue  from  cigars  by  stamps,  are  these : 

Section  321,  Revised  Statues,  gives  the  Commissioner 
''general  superintendence''  over  the  assessment  and  collec- 
tion of  all  internal-revenue  duties  and  taxes,  and  charges 
him  with  the  duty  of  preparing  and  distributing  "all  the  in- 
structions, regulations,  direction^,  forms,  blanks,  stamps,  and 
other  matters  pertaining  to  the  assessment  and  collection  of 
internal  revenue." 

Section  3395,  after  requiring  the  Commissioner  to  have 
prepared,  "  for  the  payment  of  the  tax  upon  cigars,  suitable 
stamps  denoting  the  tax  thereon,"  provides  for  their  distri- 
bution among  those  who  are  required  to  use  them. 

Section  3396.  '^The  Commissioner  of  Internal-Revenue  may 
prescribe  such  regulations  for  the  inspection  of  cigars,  che- 
roots, and  cigarettes,  and  the  collection  of  the  tax  thereon, 
as  he  may  deem  most  effective  for  the  prevention  of  frauds 
in  the  payment  of  such  tax." 

Section  3397  denounces  penalties  for  removing  from  the 
place  of  manufacture  unstamped  cigars;  for  using  false, 
fraudulent,  or  counterfeit  stamps;  and  for  various  other 
offenses,  including  the  making  of  a  second  use  <^  or  any  other 
fraudulent  use^  of  any  stamps  intended  for  cigars." 

Section  3406  requires  that  ^*  when  ever  any  stamped  box  con 
taioing  cigars,  etc,  is  emptied,  it  shall  be  the  duty  of  the 
person  in  whose  hands  the  same  is  to  destroy  utterly  the 
stamps  thereon,"  and  affixes  a  penalty  to  the  failure  to  do  so. 

Counsel  for  the  owners  of  the  Hamilton-Brooks  stamp 
called  my  attention  to  section  34!^,  whereby  ^^  the  Commis- 
sioner of  Internal  Revenue  is  authorized  to  prescribe  such 
method  for  the  cancellation  of  stamps  as  a  substitute  for  or  in 
addition  to  the  method  prescribed  in  this  chapter  as  he  may 
deem  expedient  and  effectual,  and  he  is  authorized,  in  his 
discretion,  to  make  the  application  of  such  method  imperative 
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upon  the  mauofactorors  of  proprietary  article  or  articles  io- 
claded  in  schedale  A." 

I  do  not  consider  this  applicable  to  the  case  in  hand,  be- 
canse  the  method  of  cancellation  prescribed  ^^  in  this  chapter" 
relates  to  stamps  npon  bank  checks  and  other  written  instru- 
ments ;  and  the  express  authority  conferred  to  extend  it  to 
articles  mentioued  in  schedule  A  (medicines,  perfumery,  and 
playing  cards)  is  a  negative  of  the  right  to  require  such  ad- 
ditional or  substituted  method  of  cancellation  to  be  applied 
to  cigars  and  tobacco,  or  to  distilled  or  fermented  liquors. 

Sections  34-i5  and  3446  seem  to  be  those  most  pertinent  to 
the  present  inquiry.  The  futl  text  of  each  is  therefore  given ; 
that  of  the  former  below,  and  that  of  the  latter  as  amended 
by  the  act  of  March  18, 1879,  chapter  125,  section  18,  at  the 
commencement  of  this  opinion. 

^<  Section  3445.  The  Commissioner  of  Internal  Bevenue  may 
make  such  change  in  stamps,  and  may  prescribe  such  instru- 
ments or  other  means  for  attaching,  protecting,  and  cancel- 
ing stamps  for  tobacco,  snuff,  cigars,  distilled  spirits,  and 
fermented  liquors,  or  either  of  them,  as  he  or  the  Secretary 
of  the  Treasury  shall  approve;  such  instruments  to  be  fur- 
nished by  the  United  States  to  the  persons  using  the  stamps 
to  be  affixed  therewith,  under  such  regulations  as  the  Com- 
missioner of  Internal  Bevenue  may  prescribe.'' 

To  meet  the  objection  raised,  that  to  anticipate  the  time 
for  destroying  the  stamps  by  requiring  the  tearing  off  of  a 
coupon  to  accompany  each  sale  of  a  cigar  would  imply  the 
right  to  delay  the  time  for  purchasing  and  affixing  the  stamp 
originally,  two  suggestions  offer  themselves : 

First.  That  section  344  provides  that  ^^  whenever  the  mode 
or  time  of  assessing  or  collecting  any  tax  which  is  imposed 
is  not  provided  for  the  Commissioner  of  Internal  Bevenue 
may  establish  the  same  by  regulaUou ;"  clearly  implying  what 
would  naturally  be  understood  even  without  this  clause,  that 
where  the  time  is  fixed  by  statute  the  Commissioner  cannot 
change  it. 

Secondly.  It  is  the  utter  destruction  of  the  stamp  that  is 
required  by  section  3406  upon  the  box  becoming  empty.  This 
is  to  prevent  it,  or  the  box  upon  which  it  is  placed,  being 
again  used  in  fraud  of  the  revenue.    This  is  distinguishable 
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bom  A  partial  destruction,  which  may  be  prescribed  as  one 
method  of  cancellation,  or  as  a  regulation  in  aid  of  the  in- 
spection of  cigars  for  the  purpose  of  effecting  the  collection 
of  the  tax  thereon,  as  mentioned  in  section  3396,  hereinbefore 
quoted. 

The  act  of  March  1, 1879,  chapter  125,  section  18,  is  the 
latest  expression  of  legislative  will  upon  this  subject.  It 
allows  the  Commissioner,  with  the  approval  of  the  Secretary 
of  the  Treasury,  not  only  to  adopt  from  time  to  time  such  dif- 
ferent devices  of  stamps  as  to  him  seems  good,  but  to  cause 
them  to  be  attached,  protected,  removed,  canceled,  obliter- 
ated, and  destroyed  in  such  manner  and  by  such  instruments, 
or  other  means,  as  he,  with  the  approval  of  the  Secretary, 
may  prescribe.  The  destruction  may  be  gradual  and  accom- 
plished by  repeated  acts,  or  the  immediate  result  of  a  single 
act^  except  that  it  must  be  completed — ^^  utterly"  done — when 
the  box  is  emptied. 

There  is  this  exception,  too,  that  the  stamp  is  necessarily 
partially  destroyed  when  first  affixed  to  the  box.  That  is  to 
say,  it  then  has  to  receive  the  cancellation  marks  prescribed 
by  law  and  the  regulations,  and  it  then  ceases  to  have  any 
value  independently  of  the  commodity  to  which  it  is  at 
tached,  and  of  which,  as  an  article  of  commerce,  it  then 
becomes  for  the  first  time  an  indispensable  part  {Jones  v. 
Vm  Benthuysenj  103  IT.  S.,  87).  This  case  holds  that  until 
stamped  the  tobacco  may  be  sold  (at  the  factory  or  in  bond) 
separately  from  the  stamp,  and,  of  course,  the  stamps  may 
be  also  sold  independently  of  any  merchandise,  to  be  sub- 
sequently applied  to  the  payment  of  the  tax  upon  any  arti- 
cle for  which  it  is  designed,  or  rather  to  evidence  that  pay- 
ment. Its  value  then  becomes  completely  merged  into  and 
an  inseparable  part  of  the  value  of  the  merchandise  whose 
free  sale  and  delivery  its  presence  alone  can  authorize;  it 
loses  its  separate  value  and  transferability;  this  quality  of  it 
is  destroyed  by  its  attachment  to  the  article  taxed. 

Its  legitimate  use  to  indicate  the  payment  of  a  tax  as  to 
any  other  article  is  then  completely  gone;  but  to  prevent  its 
false  AuAfraudulent  use  for  this  purpose,  its  physical  destruc- 
tion must  be  ^^ utterly''  accomplished  when  the  article  to 
which  it  is  attached  is  consumed.    To  insure  this  being  done, 
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it  may  be  demanded  by  a  properly  approved  regulation  that 
its  destruction  shall  proceod  pari  passu  with  that  of  the  taxa- 
ble commodity  of  which  it  has  become  commercially  an  in- 
tegral part.  Then,  when  the  last  cigar  in  a  box  is  sold  and 
the  last  coupon  removed,  so  far  as  any  fraudulent  second 
use  of  the  stamp  is  concerned  (which  is  all  this  provision 
of  law  is  designed  to  eflfect)  it  is  "  utterly''  destroyed.  Any- 
thing less  than  its  entire  destruction  is  not  in  law  a  cancel- 
lation, nor  is  it  in  fact,  since  it  leaves  it  susceptible  of  a 
second  use.  "Cancel,"  says  Abbott's  Law  Dictionary,  "to 
obliterate,  nullify,  strike  out  of  existence,"  etc.  "The  agree- 
ment to  cancel  must  be  held  to  include  the  promise  to  do 
whatever  should  be  necessary  to  effect  the  cancellation'^ 
{Auburn  City  Bank  v.  Leonard^  40  Barb.,  134). 

It  is  apparent,  I  think,  that  the  use  of  such  a  device  as  is 
now  presented  is  an  effective  "manner"  or  method  of  secur- 
ing an  utter  destraction  of  the  stamp  when  the  time  for  it  to 
be  so  destroyed  has  arrived — of  compelling  the  process  of  its 
destruction  to  keep  pace  with  that  of  the  commodity  to 
which  it  is  attached.  I  conclude,  therefore,  that  the  Com- 
missioner of  Internal  Revenue*,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may  establish  this  character  of 
stamp,  and  prescribe  the  manner  of  its  cancellation  and  de- 
struction, in  accordance  with  the  design  of  its  inventor,  if 
deemed  expedient.  If  legally  established,  and  its  manner  of 
use,  cancellation,  and  destruction  properly  prescribed  and 
regulated,  any  failure  to  use,  cancel,  and  destroy,  a«  directed 
by  such  regulations,  would  make  the  offender  amenable  to 
those  penalties  existing  March  1, 1879,  as  to  the  stamps  then 
in  use.  Certainly  the  Commissioner  could  denounce  no  new 
penalty;  but  those  affixed  by  Congress  to  a  willful  neglect  or 
refusal  to  comply  with  the  requirements  of  law  and  of  exist- 
ing regulations  as  to  the  stamp  now  esfAblished,  could  be  ex- 
tended and  applied  to  such  refusal  or  neglect  as  to  the  Ham- 
ilton-Brooks stamp,  if  a4lopted. 

The  papers  and  samples  which  accompanied  your  letter 
are  herewith  returned. 

Very  resi>ectfully,  your  obedient  servant, 

WAYNE  MacVEAGH. 

Hon.  Wm.  Windom, 

Secretary  of  the  Treasury, 
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PROMOTION  IN  THE  MARINE  CORPS. 

There  is  no  law  reqoiring  an  officer  of  the  Marine  Corps,  before  pro- 
motion, to  be  examined  as  to  his  physical  qnalifioation  for  dnty  at  sea. 

A  boM-d  of  naval  surgeons,  constitated  under  section  1493,  Revised  Stat- 
utes, is  not  by  law  invested  with  authority  to  examine  and  pronounce 
upon  any  other  oases  than  those  of  officers  on  the  active  list  of  the 
Navy. 

Semble  that  the  examination,  physical  or  other,  of  a  retiring  board,  con- 
stituted under  section  1623,  Revised  Statutes,  is  the  only  one  to  which 
an  officer  of  the  Marine  Corps  is  by  law  subjected  in  order  to  deter- 
mine his  dtness  for  active  duty ;  and  unless  the  officer  is  by  thi$  board 
found  incapacitated  for  active  service,  and  the  finding  is  approved  by 
the  President,  he  remains  in  the  line  of  promotion  on  the  active  list  as 
be  previously  was,  and  is  entitled  to  all  the  rights  which  belong  to  his 
position. 

DEPARTMENT  OF  JUSTICE, 

June  11,  1881. 

Sir  :  The  case  of  Gapt.  George  P.  Houston,  of  the  marines, 
which  you  were  pleased  to  refer  to  me  on  the  19th  ultimo, 
involves  the  inquiry,  whether  an  officer  of  the  Marine  Corps 
is,  by  the  law  applicable  to  this  branch  of  the  service,  made 
subject  to  examination  as  to  his  physical  qualification  for 
duty  at  sea  before  promotion.  I  have  now  the  honor  to  sub- 
mit to  you  my  opinion  thereon. 

Previous  to  the  act  of  July  16, 1862,  chapter  183,  there  was 
no  law  which  required  officers  in  any  branch  of  the  naval 
8ervice,  including  the  Marine  Corps,  to  pass  a  physical  ex- 
amination as  a  preliminary  to  promotion.  The  fourth  section 
of  that  act  directed  the  Secretary  of  the  Navy  to  appoint  an 
advisory  board  of  naval  officers,  whoseduty  it  was  to  carefully 
scrutinize  the  active  list  of  Hue  officers  in  the  Navy,  above  and 
including  the  grade  of  master,  and  report  to  the  Secretary  in 
writing  tliose  found  to  be  worthy  of  promotion.  The  board,  in 
recommending  an  officer  for  promotion,  was  to  certify  that  he 
'^has  the  moral,  mental,  physical,  and  professional  qualifica- 
tions to  perform  efficiently  all  his  duties,  both  at  sea  and  on 
shore,  of  the  gi*ade  to  which  he  is  to  be  promoted.''  By  the 
sixth  section  of  the  same  act  a  similar  advisory  board  was  to 
be  appointed  at  least  once  in  every  four  years.  These  provis- 
ions, which  applied  solely  to  line  officers  of  the  Navy,  were 


118  HON.   WAYNE   MACVEAOH 


saperseded  by  other  provisions  on  the  same  subject  coDtaiued 
in  the  act  of  April  21, 1864,  chapter  63.  The  latter  provisioua 
are  embodied  in  section  1493  et  seq.  of  the  Bevised  Statutes. 
They  include  both  line  and  staff  officers,  but  in  terms  extend 
to  those  only  who  are  *<  on  the  active  list  of  the  Navy."  I  am 
unable  to  find  any  statutory  provision  of  this  character  which 
expressly  or  impliedly  includes  officers  of  the  Marine  Oorps. 

Section  1493,  Bevised  Statutes,  forbids  the  promotion  of  an 
officer  to  a  higher  grade  on  said  list  (with  the  exception 
therein  mentioned)  '^  until  he  has  been  examined  by  a  board 
of  naval  surgeons  and  pronounced  physically  qualified  to 
perform  all  his  duties  at  sea.''  It  is  clear,  from  tiie  language 
of  this  section,  that  the  cases  which  a  board  of  naval  sur- 
geons constituted  thereunder  is  authorized  to  examine  and 
pronounce  upon  are  cases  of  officers  in  the  line  of  promotion 
on  the  active  list  of  the  Navy  exolusivehfj  unless  the  authority 
of  the  board  is  enlarged  by  virtue  of  some  other  statutory 
provision.  The  only  other  provision  deemed  necessary  to 
notice  in  this  connection  is  that  contained  in  section  1G21, 
Bevised  Statutes,  which  declares  that  *Hhe  Marine  Corps 
shall  at  all  times  be  subject  to  the  laws  and  regulations  es- 
tablished for  the  government  of  the  Navy,  except  when  de- 
tached for  service  with  the  Army  by  order  of  the  President; 
and  when  so  detached  they  shall  be  subject  to  the  rules  and 
articles  of  war  prescribed  for  the  government  of  the  Army.'' 
The  obvious  purpose  of  the  section  just  quoted  is  to  provide 
rules  for  the  discipline  of  the  corps  in  the  different  spheres 
of  duty  (military  and  naval)  in  which  it  is  liable  to  serve. 
When  serving  with  the  land  forces,  it  is  to  be  subject  to  the 
rules  established  for  the  government  of  the  Army;  when 
serving  with  the  naval  forces,  to  the  rules  for  the  government 
of  the  Navy.  The  language  of  the  provision  does  not  war- 
rant the  inference  that  it  was  intended  thereby  to  subject 
that  corps  to  any  other  laws  and  regulations  of  the  Navy 
than  such  as  relate  to  discipline  and  its  maintenance.  Within 
this  category  section  1493  does  not  fall. 

I  am  accordingly  of  opinion  that  a  board  of  naval  surgeons, 
constituted  under  section  1493,  Bevised  Statutes,  is  not,  by 
law,  invested  with  authority  to  examine  and  pronounce  upon 
any  other  cases  than  those  of  officers  on  the  active  list  of  the 
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Navy,  and  farthermore,  that  there  is  no  law  requiring  an  offi- 
cer of  the  Marine  Gorps,  before  promotion,  to  be  examined 
as  to  his  physical  qaalification  for  daty  at  sea. 

As  with  the  Army,  so  with  the  Marine  Gorps,  Congress 
appears  to  have  thas  far  regarded  the  provision  made  for 
retiring  officers  who  are  incapable  of  performing  their  duties 
as  sufficient  to  insure  efficiency  of  the  service  therein.  By 
section  1622,  Bevised  Statutes,  officers  of  the  Marine  Gorps 
may  *^be  retired  in  like  cases,  in  the  same  manner,  and  with 
the  same  relative  conditions,  in  all  respects,  as  are  provided 
for  officers  of  the  Army ; "  and  section  1623  makes  provision  for 
the  appointment  of  a  retiring  board  to  inquire  into  the  disabili- 
ties of  officers  of  that  corps  who  may  be  ordered  to  go  be- 
fore it.  Tlie  examination  of  such  retiring  board,  physical  or 
other,  seems  to  be  the  only  one  to  which  an  officer  of  the 
corps  is  by  law  subjected,  in  order  to  determine  his  fitness 
for  active  duty;  and  unless  the  officer  is  by  this  board  found 
incapacitated  for  active  service,  and  the  finding  is  approved 
by  the  President  (in  which  case  he  must  be  retired),  he  re- 
mains in  the  line  of  promotion  on  the  active  list  as  he  was 
before,  and  is  entitled  to  all  the  rights  which  belong  to  his 
position. 

It  results  fh>m  the  foregoing  that  the  recent  nomination 
of  Gaptain  Houston  for  promotion,  *^  subject  to  the  required 
examination  before  being  commissioned"  (which  examina- 
tion is  nnderstood  to  be  that  provided  for  by  section  1483, 
Revised  Statutes),  was  irregular;  that  officer  not  being 
within  or  subject  to  the  requirements  of  the  section  last  men- 
tioned. It  is  true,  instances  of  examinations  such  as  that 
here  referred  to,  and  perhaps  of  similar  nominations,  in  the 
case  of  marine  officers,  have  heretofbre  occurred;  but  none, 
as  I  learn,  date  farther  back  than  the  latter  part  of  the  year 
1877,  a  period  too  brief  to  entitle  them  to  any  weight  in 
point  of  nsage;  and  they  doubtless  originated  in  a  miscon- 
ception of  the  scope  and  effect  of  the  statutory  provisions 
already  adverted  to. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoVBAGH. 

The  President. 
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ToiBAfe  Diet. 


TONNAGE  DUES. 

The  '<  tax  of  fifty  cents  per  ton  "  imposed  by  section  4219,  Reyised  Stat- 
ates,  as  amended  by  the  act  of  February  27,  1877,  chapter  69,  is  not  a 
penalty  capable  of  being  remitted  by  the  Secretary  of  the  Treasury 
under  sections  5292  and  5293,  Revised  Statutes. 

Department  of  Justice, 

Jwne  14, 1881. 

Sir  :  Yoars  of  11th  instant  (9388,  D.  L.)  directs  my  at- 
tention to  Revised  Statutes,  section  4219,  imposing  tonnage 
dues,  the  last  clause  of  which,  as  amended  by  the  act  of  Feb- 
ruary 27, 1877,  chapter  69  (19  Stats.,  250),  declared  that  **  any 
vessel,  any  officer  of  which  shall  not  be  a  citizen  of  the  United 
States,  shall  pay  a  tax  of  fifty  cents  per  ton,"  and  asks  whether 
the  additional  duty  attaching  to  a  vessel  by  reason  of  non- 
citizenship  of  an  officer  is  a  penalty  which  can  be  remitted 
by  the  Secretary  of  the  Treasury  under  Revised  Statutes, 
sections  5292  and  5293 1 

The  effect  of  these  last  cited  sections  is  to  permit  any  per- 
son who  has  "  incurred  any  fine,  penalty,  or  forfeiture,  or 
disability,  or  who  may  be  interested  in  any  vessel  or  mer- 
chandise which  has  become  subject  to  any  seizure,  forteiture, 
or  disability,"  to  file  his  petition  before  the  judge  of  the  proper 
district,  '^  setting  forth  the  circumstances  of  his  case,"  and 
praying  that  the  same  may  be  mitigated  or  remitted ;  upon 
which  the  judge  is  to  ascertain  the  facts,  and  report  them, 
annexed  to  the  petition,  to  the  Secretary  of  the  Treasury,  who, 
in  accordance  with  general  rules  by  him  prescribed  under 
section  5293,  may  <'  mitigate  or  remit  such  fine,  forfeiture,  or 
penalty"  if  ^^  the  same  was  incurred  without  willful  negligence 
or  intention  oi  fraud  in  the  person  incurring  the  same;"  and 
the  Secretary  may  '< direct  the  'prosecution^  if  any  has  been 
instituted  for  the  recovery  thereof,  to  cease  and  be  discon- 
tinued," etc. 

The  power  of  remission  is  confined  to  persons  who  have 
incurred  a  fine,  penalty,  forfeiture,  or  disability  under  speci- 
fied provisions  of  law.  None  of  these  terms  can  properly  be 
construed  to  include  the  imposition  of  a  discriminating  tax 
upon  vessels  having  a  foreign  officer.    Such  a  case  is  not  one 
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to  which  the  power  of  mitigation  coald  well  extend,  yet  this 
power,  aDder  section  5292,  is  co  extensive  with  that  of  re- 
mission, according  to  the  discretion  of  the  Secretary. 

I  conclude  that  the  tax  accrning  nnder  section  4219,  as 
amended,  is  not  a  penalty  capable  of  being  remitted  or  miti- 
gated under  sections  5292,  5293. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVBAGH. 
Hon.  Wm.  Windom, 

Secretary  of  the  Treasury. 


WITHDRAWAL  OF  NATIONAL  BANK  NOTES. 

Under  eection  4  of  the  act  of  Jane  20, 1874,  chapter  343,  a  national  bank- 
ing aasociation,  desiring  to  withdraw  its  circulating  notes  and  take 
np  the  bonds  deposited  with  the  United  States  Treasurer  as  security 
therefor,  may  do  so  by  depositing  with  the  Treasurer  the  required 
amount  in  lawful  money,  whether  this  consists  of  coin  or  of  legal- 
tender  notes. 

Department  of  Justice^ 

June  14,  1881. 
Sib:  Yours  of  the  6th  instant  desires  my  opinion  ^<as  to 
whether,  under  the  provisions  of  section  4,  act  of  June  20, 
1874,  national  banks  desiring  to  withdraw  circulating  notes 
are  required  to  deposit  legal-tender  notes  with  the  Treasurer 
of  the  United  States  before  the  surrender  by  him  of  United 
States  bonds  held  to  secure  said  circulating  notes  t" 
The  act  of  June  20, 1874,  chapter  343,  section  4,  reads : 
''Sec.  4.  That  any  association  organized  under  this  act,  or 
any  of  the  acts  of  which  this  is  an  amendment,  desiring  to 
withdraw  its  circulating  notes,  in  whole  or  in  part,  may,  upon 
the  deposit  of  lawful  money  with  the  Treasurer  of  the  United 
States  in  sums  of  not  less  than  nine  thounand  dollars,  take 
ap  the  bonds  which  said  association  has  on  deposit  with  the 
Treasurer  for  the  security  of  such  circulating  notes;  which 
bonds  shall  be  assigned  to  the  bank  in  the  manner  specified 
in  the  nineteenth  section  of  the  national  bank  act ;  and  the 
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oatstaudiDg  notes  of  said  association  to  an  amount  equal  to 
the  legal-tender  notes  deposited  shall  be  redeemed  at  the 
Treasury  of  the  United  States,  and  destroyed  as  now  pro- 
vided by  law.»    (18  Stats.,  124.) 

From  the  papers  accompanying  your  letter  I  learn  that  the 
query  suggested  arises  from  the  fact  that,  while  the  first 
clause  of  section  4,  as  above  quoted,  permits  the  withdrawal 
of  bank  notes  upon  the  deposit  of  lawful  money ^  the  conclud- 
ing one  authorizes  the  redemption  and  destruction  of  such 
notes  only  ^<  to  an  amount  equal  to  the  Ugdlrtmder  notes  de- 
posited;'' and  that  while  the  United  States  Treasurer  con- 
siders his  authority  to  surrender  and  assign  bonds,  as  well  as 
to  redeem  and  destroy  bank  notes,  to  be  thus  limited  *<  to  an 
amount  equal  to  the  legal-tender  notes  deposited,''  the  Gomp- 
troUer  of  the  Currency,  on  the  contrary,  holds  that  the  banks 
may  withdraw  their  bonds  upon  a  deposit  of  anything  that 
is  '^  lawful  money  to  the  requisite  amount" 

The  latter  appears  to  me  to  be  the  correct  view,  even  if 
the  result  should  be  that  the  Treasurer's  power  to  redeem 
circulation  would  be  more  limited  than  that  of  the  banks  to 
withdraw  their  bonds. 

The  language  of  this  section  is  almost  too  unambiguous 
for  construction.  It  expressly  confers  upon  these  banking 
associations  the  right  to  deposit  sums  of  not  less  than  $9,000 
in  lawful  money  and  take  up  the  bonds  deposited  as  security 
for  circulating  notes.  That  these  words,  as  here  used,  possess 
their  ordinary  signification,  is  apparent  fix)m  the  phraseology 
of  concomitant  and  other  provisions  of  law,  and  from  con- 
siderations touching  the  general  subject  The  first  of  the 
latter  to  suggest  itself  is  the  purpose  for  which  the  bonds 
are  originally  deposited  with  the  Treasurer  of  the  United 
States.  As  observed  by  my  predecessor  (16  Opin.,  066),  this 
purpose  is  to  secure  the  bill-holders;  to  insure  performance 
by  the  bank  of  its  promise  to  redeem  its  issues  in  lawful 
money ;  <.  e.,  in  coin  or  legal-tender  bills  of  the  United  States. 
This  purpose  is  accomplished,  if  the  bank  desires  to  take  up 
its  bonds,  equally  by  depositing  coin  or  legal-tender  notes, 
which  are  now  equivalent  to  coin. 

Such  is  the  requirement  in  case  any  association  wishes  to 
take  up  all  its  bonds  and  withdraw  from  business.    Bevised 
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Statutes,  section  5222,  says  that  <*  within  six  months  from  the 
date  of  the  vote  to  go  into  liquidation  the  association  shall 
deposit  with  the  Treasurer  of  the  United  States  lawful 
money  of  the  United  States  sufficient  to  redeem  all  its  out- 
Btauding  circulation.''  What  is  <'  lawful  money  ^  is  stated  in 
Bevised  Statutes,  sections  3585, 3586,  amended  by  act  of  Feb- 
ruary 28, 1878,  chapter  20,  and  Kev.  Stat,  sees.  3588,  3589. 

Bevised  Statutes,  section  5224,  provides  that  ^^  whenever  a 
sufficient  deposit  of  lawful  money  to  redeem  the  outstanding 
drcnlation  of  an  association  proposing  to  close  its  business 
has  been  made,  the  bonds  deposited  by  the  association  to 
secure  payment  of  its  notes  shall  be  reassigned  to  it." 

Section  5226  permits  notes  which  any  such  institution 
<< fidls  to  redeem  in  the  lawful  money  of  the  United  States'' 
to  be  protested.  Under  the  next  section  (5227)  a  special 
agent  is  **  to  ascertain  whether  it  has  refused  to  pay  its  circu- 
lating notes  in  the  lawful  money  of  the  United  States  when 
demanded; "  and  if  he  reports  such  to  be  the  case,  its  bonds 
are  forfeited  to  the  United  States,  and  it  is  prohibited  ( by 
section  5228)  from  continuing  business. 

Thereupon,  under  section  5229,  the  Gomptroller  of  the 
Currency  is  to  notify  ^^  the  holders  of  the  circulating  notes 
of  such  association  to  present  them  for  payment  at  the 
Treasury  of  the  United  States,  and  the  same  shall  be  paid 
as  presented  in  lawful  money  of  the  United  States." 

Of  like  purport  are  the  other  sections  of  the  act  of  June 
20, 1874,  chapter  343,  of  which  the  fourth  section  is  under 
consideration.  Section  7  requires  the  Gomptroller  of  the 
Gnrrency  to  make  requisitions  upon  certain  of  these  banks 
to  withdraw  and  return  a  stated  portion  of  their  circulation, 
<'or,  in  lieu  thereof,  to  deposit  in  the  Treasury  of  the  United 
States  lawful  money  sufficient  to  redeem  such  circulation, 
and  upon  the  return  of  the  circulation  required,  or  the 
deposit  of  lawful  money/^  a  proportionate  amount  of  their 
bonds  is  to  be  restored  to  them  ( 18  Stats.,  124 ).  The  fol- 
lowing section  (8)  authorizes  a  sale  of  the  bonds,  upon  fail- 
ure to  return  circulation  or  deposit  lawful  money,  as  required 
under  the  preceding  section. 

I  can  come  to  no  other  conclusion  than  that  a  deposit  of 
lawfbl  money  to  the  amount  mentioned  in  the  act  will  an- 
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thorize  the  banking  association  making  the  deposit  to  receive 
a  proportionate  amount  of  its  bonds,  althoagh  the  lawful 
money  so  deposited  be  coin  instead  of  legal-tender  notes. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MacVBAGH. 
Hon.  Wm.  Windom, 

Secretary  of  the  Treasury. 


DISBURSEMENT  OF  PUBLIC  MONET. 

Where  B.,  not  holding  any  office  nnder  the  United  States  reqniring  him 
to  give  boDd,  was  appointed  an  agent  to  disbnrae  fands  appropriated 
to  bnild  the  cuBtom-honse  and  post-office  building  in  thecity  of  Phila- 
delphia, Pa. :  Held  that,  in  view  of  the  provisions  of  seotioos  3657, 3658, 
and  355,  Beyised  Statutes,  the  appointment  of  B.  was  improvidently 
made ;  that  he  was  not  lawfully  empowered  to  receive  or  disburse  the 
public  funds  placed  in  his  hands;  and  that,  nnder  existing  legislation^ 
he  is  not  entitled  to  any  compensation  for  his  services  as  such  disburs- 
ing agent. 

Department  of  Justiob, 

June  15, 188L 

Sib  :  Before  I  conld  reply  satisfactorily  to  yours  of  the  21st 
ultimOy  relating  to  the  commission  to  be  allowed  to  Hon.  H. 
H.  Bingham,  as  disborsing  agent  of  the  snms  appropriated 
toboild  the  custom-house  and  post-office  building  at  Philadel- 
phia, it  became  necessary  for  me  to  know  whether  or  not 
(May  9, 1873)  he  held  any  office  under  the  United  States  i^ 
quiring  him  to  give  bond.  Accordingly  I  addressed  you  upon 
this  subject  on  the  29th  ultimo,  and  learn  from  yours  of  the 
6th  instant  that  he  held  no  such  office;  nor  were  you  able  to 
direct  me  to  any  law,  nor  can  I  find  any,  authorizing  the 
appointment  conferred  upon  him. 

In  the  margin  of  the  several  sections  of  the  Bevised  Stat- 
utes, to  which  I  refer  as  pertinent  to  the  present  inquiry,  will 
be  found  noted  the  earlier  statutes  in  force  May  9, 1873,  upon 
which  each  such  section  is  based.  As  the  revision  adopts 
substantially  the  language  of  the  earlier  acts  reproduced,  I 
refer  to  its  sections  in  this  letter,  because  more  readily  and 
conveniently  consulted,  though  I  have  carefully  examined 
the  original  statutes. 

Bevised  Statutes,  section  3657,  requires  collectors  of  cus- 
toms ^Hoact  as  disbursing  agents  for  the  payment  of  all  mon- 
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eys  that  are  or  may  hereafter  be  appropriated  for  the  con- 
straction  of  oaBtom-hoases,^  etc.,  ^<with  such  compensatioD, 
not  exceeding  one-qaarter  of  one  per  centam,  as  the  Secretary 
of  the  Treasury  may  deeim  equitable  and  jnst.'' 

*'Sec.  3658.  Where  there  is  no  collector  at  the  place  of  loca- 
tion of  any  public  work  specified  in  the  preceding  section, 
the  Secretary  of  the  Treasury  may  appoint  a  disbursing 
agent  for  the  payment  of  all  moneys  appropriated  for  the  con- 
struction of  any  such  public  work,  with  such  compensation 
as  he  may  deem  equitable  and  just." 

There  was  a  collector  at  Philadelphia,  so  this  section  can 
not  apply  1x>  the  present  case. 

**  Sec.  255.  The  Secretary  of  the  Treasury  may  designate 
any  officer  of  the  United  States^  who  has  given  bonds  for  the 
faithful  performance  of  his  duties,  to  be  disbursing  agent  for 
the  payment  of  all  moneys  appropriated  for  the  construction 
of  public  buildings  authorized  by  law  within  the  district  of 
such  officer.  ^ 

Mr.  Bingham  does  not  come  within  the  terms  of  either  of 
these  provisions.  I  can  find  no  other.  I  therefore  conclude 
that  his  appointment  was  improvidently  made^  that  he  was 
not  entitled  to  receive  or  disburse  the  public  funds  which 
were  placed  in  his  hands  without  warrant  of  law,  to  the  cus- 
tody of  which  another  person  was  entitled  by  law;  and  that, 
under  existing  legislation,  he  is  not  entitled  to  any  compen- 
sation for  his  services  as  such  disbursing  agent. 

I  regret  being  constrained  to  announce  this  conclusion^ 
since  I  have  no  doubt  the  api)ointment  was  made  and  ac- 
cepted in  good  faith,  without  knowledge  that  the  expiration 
of  Mr.  Bingham's  term  as  postmaster  afifected  his  eligibility, 
and  that  he  has  well  and  faithfully  performed  the  duty  of  re- 
ceiving and  disbursing  the  funds  applied  to  the  construction 
of  the  public  building  at  Philadelphia  while  he  acted  as  agent 
for  that  purpose.  But  the  law  is  so  clear,  that  I  can  give  no 
different  opinion,  leaving  it  to  Congress,  if  it  sees  fit,  to  re- 
lieve from  any  hardship  which  a  rigid  adherence  to  the  stat- 
utes may  impose  under  the  facts  of  this  particular  case. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVEAGH. 

Hon.  Wm.  WiKDOJf, 

Secretary  of  tfie  Treasury. 
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CIVIL  ENGINEEES  IN  THE  NAVY. 

Civil  en^neen  in  the  naval  service  are  offioere  in  the  Navy,  poMOoiring 
defined  relative  rank  with  other  naval  officers. 

They  may  be  retired  from  active  service  and  placed  on  the  retired  list 
under  the  statatory  provisions  (see  sees.  1443-  et  m^.,  Be  v.  Stat.)  regu- 
lating the  retirement  of  officers  in  the  Navy. 

Depabtment  of  Justice, 

June  17, 1881. 

Sib  :  Yoar  letter  of  the  12th  of  April  last,  inclosing  a  com- 
muuication  from  fi.  F.  Ghandler  and  others,  civik  engineers 
in  the  Navy,  requests  my  opinion  apon  the  following  ques- 
tions : 

<<  (1)  Are  civil  engineers  of  the  Navy  officers  in  the  Navy 
or  civil  officers  connected  with  the  Navy  T* 

<*  (2)  If  it  be  held  that  civil  engineers  are  officers  in  the 
Navy,  are  they  entitled  to  be  retired  fh>m  active  duty  and 
placed  on  the  retired  list  under  the  provisions  of  law  regu- 
lating the  retirement  of  officers  of  the  Navy  t  ^ 

In  submitting  these  questions  you  state  that  prior  to  the 
act  of  March  2, 1867,  civil  engineers  were  appointed  by  the 
Secretary  of  the  Navy,  and  that  since  then,  under  authority 
of  that  act  (sec  1413,  Bev.  Stat.),  they  have  been  commis- 
sioned by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate  J  that  they  were  appropriated  for  as  part  of  the 
civil  establishment  at  the  several  navy-yards  and  stations 
under  the  control  of  the  Bureau  of  Yards  and  Docks  until 
1870,  when  their  pay  was  regulated  by  the  third  section  of 
the  act  of  July  15  of  that  year  (sec.  1556,  Bev.  Stat),  fixing 
the  annual  pay  of  officers  of  the  Navy  on  the  active  list,  and 
that  appropriations  for  their  pay  have  been  made  since  1870 
under  the  head  of  "  Pay  of  the  Navy. " 

You  further  state  that  the  authority  of  the  President,  under 
the  act  of  March  3, 1871,  chapter  117  (sec.  1478,  Bev.  Stat), 
^*to  determine  and  fix  the  relative  rank  of  civil  engineers," 
was  not  exercised  until  the  24th  of  February  last,  when  their 
rank  was  by  him  fixed  as  follows:  One  with  the  relative  rank 
of  captain,  two  with  the  relative  rank  of  commander,  three 
with  the  relative  rank  of  lieutenant-commander,  and  four 
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with  the  relative  rank  of  lieoteuant,  which  action  was  pro- 
mulgated by  a  general  order  issued  by  the  Secretary  of  the 
Navy  on  that  day. 

The  appointment  of  civil  engineers  is  now  regnlated  by  sec- 
tion 1413f  Bevised  Statutes,  which  provides  that  <^The  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  may 
appoint  a  civil  engineer  and  a  naval  storekeeper  at  each  of 
the  navy-yards  where  such  officers  may  be  necessary." 

Beferring  to  this  provision,  Attomey-Oeneral  Devens,  in 
an  opinion  dated  November  18, 1878  (16  Opin.,  203),  remarks 
that  it  '*  indicates  that  the  appointment  is  to  some  extent  a 
local  one,  and  that  the  appointee  can  not  be  a  naval  officer  in 
the  full  sense  of  the  term.''  However,  on  examining  section 
1480,  Bevised  Statutes,  as  amended  by  the  act  of  February 
27, 1877,  chapter  69, 1  And  that  civil  engineers  there  appear 
to  be  distinctly  recognized  by  Congress  as  one  of  the  <'  staff 
corps  of  the  Navy."  Thus  that  section,  as  amended,  declares 
that^Hhe  grades  established  in  the  six  preceding  sections 
for  the  staff  corpg  of  the  Navy  shall  be  filled,"  etc.  One  of 
the  <<  six  preceding  sections  "  is  section  1478,  which  provides 
for  fixing  the  relative  rank  of  civil  engineers.  These  offi- 
cers are  plainly  included  among  those  contemplated  by  the 
amended  section  1480  as  belonging  to  the  ^<  staff  corps  of 
the  Navy."  Viewing,  then,  this  legislation  in  connection 
with  that  to  which  you  refer,  I  am  led  to  the  conclusion  that 
the  civil  engineers  in  the  naval  service  must  be  regarded 
as  a  staff  corps  of  the  Navy;  that  they  are  ^^ officers  in  the 
Navy,"  possessing  (under  the  recent  order  made  pursuant  to 
section  1478,  cited  above)  defined  relative  rank  as  such  with 
other  officers  in  the  Navy,  and  are  not  merely  <*  civil  officers 
connected  with  the  Navy." 

The  next  inquiry  is.  Are  they  within  the  law  providing  for 
the  retirement  of  naval  officers  from  active  service  t 

Originally,  under  the  act  of  February  28, 1855,  chapter  127 
and  its  supplements,  only  line  officers  of  the  Navy  were 
authorized  to  be  retired,  that  is  to  say,  placed  on  a  list  called 
in  that  act  *^  the  reserved  list"  By  the  act  of  February  21, 
1861,  chapter  49,  authority  was  given  the  President  to  retire 
medical  officers  of  the  Navy  found  permanently  incapable 
of  further  service  at  sea.    The  act  of  August  3,  1861,  cha- 
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pter  42j  made  other  and  more  enlarged  provisiou  for  the  re- 
tirement of  both  line  and  staff  officers,  which  superseded  the 
previous  provisions  on  the  subject;  and  additional  provis- 
ion was  made  by  the  act  of  December  21, 1861,  by  which  any 
naval  officer  in  the  service,  after  he  ''shall  have  been  borne 
on  the  Naval  Eegister  forty-five  years,  or  shall  be  of  the  age 
of  sixty-two  years,"  was  to  be  retired.  The  two  last-men- 
tioned acts,  as  it  would  seem,  were  construed  to  extend  gen- 
erally to  the  line  and  staff  officers,  including  among  the  latter 
chaplains,  professors  of  mathematics,  and  naval  constructors. 

The  law  at  present  in  force  is  contained  in  section  1443  et 
8€q.j  in  chapter  3,  title  15,  Revised  Statutes.  The  language  of 
that  and  the  following  section — ^*  any  officer  of  the  Navy,^ 
"  any  officer  below  the  rank  of  vice-admiral  '^—embraces  by 
its  generality  officers  in  the  several  staff  corps  of  the  Navy 
as  well  as  officers  in  the  line.  So,  likewise,  the  words  ''  any 
officer,"  in  section  1448.  The  provisions  of  these  sections 
(it  is  deemed  unnecessary  to  particularize  others)  are  not  less 
comprehensive  than  those  which  were  previously  in  force.  If 
civil  engineers  constitute,  as  I  think  they  do,  a  staff  corps 
of  the  Navy,  these  officers  fully  come  within  the  terms  and 
scope  of  this  legislation.  I  am  accordingly  of  opinion  that 
they  may  be  retired  thereunder  from  active  service  and  placed 
on  the  retired  list  of  the  Navy. 

I  am,  sir,  very  respectfull}', 

WAYNE  MacVEAGH. 

Hon.  Wm.  H.  Hunt, 

Secretary  of  the  Navy. 
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AGRICULTURAL  COLLEGE  LANDS. 

Under  the  act  of  Jane  2, 1862,  chapter  130  (donating  public  lands  to  estab- 
lish agricnltaral  colleges),  the  State  of  Kansas  became  entitled  to  a 
certain  quantity  (90,000  acres)  of  public  lands  lying  within  her  bor- 
ders subject  to  priyate  entry  at  the  minimum  price  of  $1.25  an  acre ; 
and  by  the  same  act  it  was  declared  that  if  such  lands  are  selected  from 
those  which  have  been  raised  to  double  minimum  in  consequence  of 
railroad  grants,  they  shall  be  computed  at  the  maximnm  price  and  the 
nunber  of  acres  diminished  proportionately.  Subsequently  the  Secre- 
tary of  the  Interior,  pursuant  to  the  proyisions  of  the  railroad  land-grant 
act  of  July  1,  lHt)2,  chapter  120,  made  a  withdrawal  of  lands  for  15 
miles  on  each  side  of  the  general  route  (as  designated)  of  a  certain 
railroad  within  the  scope  of  the  act,  part  of  which  lands  (the  even- 
numbered  sections)  were  afterwards  restored  to  market  and  raised  to 
double  minimum  lands,  in  accordance  with  the  act  of  March  3,  1853, 
chapter  143.  Thereafter,  la  September,  1865,  7,682.92  acres  of  these 
double-minimum  lands  at  $2.50  an  acre  were  certified  to  and  accepted 
by  the  State  of  Kansas,  in  lieu  of  15,365.84  acres  at  the  minimum 
price  of  $1.25  an  acre,  which  last  completed  the  quantity  to  which  the 
State  was  originally  entitled:  Held  that  the  claim  of  the  State  under 
the  said  act  of  July  2,  1862,  is  fully  satisfied,  and  that  it  is  not  entitled 
to  a  farther  allowance  thereunder  (as  claimed)  of  7,682.92  acres. 

Department  of  Justice, 

June  17, 1881. 

Sib  :  Upon  the  7th  instant  the  Acting  Secretary  of  the  In- 
terior asked  my  opinion  whether  the  State  of  Kansas  has 
now  the  right  to  select  7,682.92  acres  to  make  up  the  fall  quan- 
tity of  land  granted  to  her  by  the  act  of  July  2, 1862,  chap- 
ter 130  (donating  public  lands  to  establish  agricultural  col- 
leges),  or  whether  she  had  already  received  it,  upon  the  state 
of  facts  and  legislation  mentioned  substantially  as  follows : 

Under  the  method  of  apportionment  established  by  that 
act  (12  Stats.,  503)  Kansas  became  entitled  to  90,000  acres,  in 
sections  or  subdivisions  of  not  less  than  a  quarter  section,  of 
land  lying  within  her  borders  subject  to  private  entry  at  the 
minimum  price  of  $1.25  an  acre.  The  fifth  section  stated  the 
conditions  of  the  grant,  among  which  is  the  following: 

^^  Fifth.  When  lands  shall  be  selected  from  those  which 
have  been  raised  to  doable  the  minimum  price,  in  consequence 
of  railroad  grants,  they  shall  be  computed  to  the  States  at  the 
272— VOL  XVII ^9 
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maximnm  price  and  the  namber  of  acres  proportionally  di- 
minished."   (12  Stats.,  505,  sec.  6,  item  fifth.) 

Thus  while  the  original  basis  of  apportionment  is  of  mini* 
mum  lands,  distribated  among  the  States  according  to  Sen- 
atorial and  Congressional  representation,  every  State  is  given 
the  option  of  selecting,  in  lien  of  these  minimum  lands,  one- 
half  as  many  acres  of  maximum  lands,  for  the  whole  or  any 
portion  of  her  grant.  In  locating  her  grant  Kjinsas  is  as- 
sumed at  the  Land  OfiBce  io  have  selected  7,682.92  acres  of 
maximum  lands,  charged  to  her  as  equivalent  to  15,365.84  of 
the  90,000  acres  of  minimum  lands  accruing  to  her  under  this 
act.  The  correctness  of  this  assumption  is  the  point  in  con- 
troversy. 

On  the  day  before  the  approval  of  the  principal  statute  to  be 
construed,  the  act  of  July  1, 1862,  chapter  120,  was  approved, 
granting  (inter  alia)  to  the  corporation  of  which  the  Kansas 
Pacific  Railway  Company  is  now  the  legitimate  successor 
and  representative  the  odd-numbered  sections  within  10  miles 
on  each  side  of  the  road  it  was  to  build  '^  not  sold,  reserved, 
or  otherwise  disposed  of  by  the  United  States,  and  to  which 
a  pre-emption  pr  homestead  claim  may  not  have  attached  (U 
the  time  the  line  of  said  road  is  definitely  fixed.^  (12  Stats.,  492, 
sec.  3 ;  494,  sec.  9.) 

By  the  seventh  section  of  this  act,  the  Union  Pacific  Bail- 
road  Company  was  required  to  file  an  assent  to  its  provisions 
with  the  Secretary  of  the  Interior  within  one  year ;  and  "with- 
in two  years  after  the  passage  of  this  act  said  company  shall 
designate  the  general  route  of  said  road,  ae  near  as  may  be^ 
and  file  a  map  of  the  same  in  the  Department  of  the  Interior, 
whereupon  the  Secretary  of  the  Interior  shall  cawe  the  lands 
within  fifteen  miles  of  the  said  designated  route  or  routes  to  be 
withdrawn  from  pre  emption^  private  entry  ^  or  sale  ;  and  when 
any  portion  of  said  road  shall  be  finally  located^  the  Secre- 
tary of  the  Interior  shall  cause  the  said  lands  hereinbefore 
granted  to  be  surveyed  and  set  off,  as  fast  as  may  be  neces- 
sary, for  the  purposes  herein  named."    (12  Stats.,  473,  sec.  7.) 

By  the  ninth  section,  the  Leavenworth^  Pawnee  and  West- 
ern Railroad  Company — the  first  predecessor  in  title  of  the 
present  Kansas  Pacific  Railway  Company — was  authorized  to 
construct  a  railroad  between  specified  points  "  upon  the  same 
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terms  and  conditious  in  all  respects  as  are  provided  in  this 
act  for  the  constrnction  of  the  railroad  and  the  telegraph  line 
first  mentioned,"  with  the  further  condition  that  <^the  route 
iu  Kansas  west  of  the  meridian  of  Fort  fiiley  to  the  afore- 
said point  on  the  one-hnudreth  meridian  of  longitude  is  to 
be  snbject  to  the  approval  of  the  President  of  the  United 
StateSy  and  to  lie  determined  by  him  on  actual  survey."  (12 
Stats.,  493,  494,  sec.  9.) 

Between  the  1st  and  17th  days  of  July,  1862,  the  railroad 
company  filed  in  the  Interior  Department  a  map  of  its  con- 
templated route,  and  thereupon,  on  the  last-named  day,  the 
Secretary  of  the  Interior  caused  all  the  public  lands  (regard- 
less of  whether  the  sections  were  odd  or  even  numbered) 
within  15  miles  of  said  designated  route  to  be  withdrawn 
firom  preemption,  private  entry,  and  sale,  conformably  to  the 
requirements  of  the  seventh  section  of  said  act,  as  then  inter- 
preted by  him. 

But  in  the  following  September  he  approved  the  action  of 
the  Commissioner  of  the  General  Laud  Office  In  restoring  to 
market,  as  dotible-minimum  lands^  the  even-numbered  sections 
within  said  limits;  and  thereafter  wards  these  sections  were, 
from  time  to  time,  as  they  were  sought  after,  pre  empted, 
entered,  and  sold  as  double-minimum  lands. 

Upon  the  16th  day  of  September,  1865,  the  7,682.92  acres 
in  question,  made  up  of  even-numbered  sections  within  the 
15  miles  limit  of  said  railroad,  were  certified  to  and  accepted 
by  the  State  of  Kansas  as  double  minimum  lands,  at  $2.50 
an  acre,  and  in  lien  of  15,365.84  acres  at  the  minimum  price 
of  $1.25  an  acre. 

Assuming  to  do  so  by  virtue  of  the  first  section  of  the  act 
of  July  3, 1866,  chapter  159  (14  Stats.,  79),  the  railroad  com- 
pany in  that  year  changeil  the  western  portion  of  its  line  so 
as  to  run  up  the  Smoky  Hill  Fork  instead  of  the  Republican 
Fork  of  the  Kansas  Biver ;  but  these  7,682.92  acres  were  within 
15  miles  of  the  later  as  well  as  of  the  earlier  location. 

The  State  now  contends  that  no  lands  should  have  been 
withdrawn  from  market  nntil  the  line  of  the  railroad  was  es- 
tablished by  visible  marks  npon  the  face  of  the  earth ;  that 
nntil  this  was  done,  the  sections  selected  and  certified  to  her 
were  all  in  the  market  at  $1.25  an  acre,  so  that  only  the 
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quantity  (7,682.9J  acres,)  actaally  certified  on  the  16th  day 
of  September,  1865,  instead  of  twice  that  namber  of  acres, 
should  have  been  deducted  from  the  balance  of  the  90,000 
acres  then  due  her,  leaving  her  still  entitled  to  another 
7,682.92  acres. 

The  rulings  of  earlier  LandOommissioners  and  the  decisions 
of  the  Supreme  Court,  to  which  my  attention  was  invited  by 
the  elaborate  printed  brief,  as  well  as  by  the  oral  argument 
of  counsel  for  the  State,  have  no  decisive  effect  upon  the 
question  now  to  be  determined,  because  those  rulings  were 
under  statutes  of  different  phraseology  from  that  employed 
in  the  railroad  act  of  July  1,  1862 ;  or  else,  like  all  of  the 
judicial  decisions  cited,  relate  entirely  to  the  determination 
of  the  question  when  the  title  to  the  odd-numbered  sections 
granted  vested  in  the  grantee  (12  U.  S.,  733,  and  97  U.  8., 
491). 

The  opinion  in  this  last  case  notices  that  an  act  like  that 
of  July  1, 1862,  chap.  120,  operates  both  as  a  law  and  as  a 
conveyance.  As  a  law  it  bestows  a  present  interest,  though 
as  a  conveyance  it  can  not  vest  title  in  the  grantee  to  any 
particular  section  until  by  actual  designation  of  the  railway 
line  it  is  shown  that  such  section  falls  within  the  prescribed 
limit  of  distance. 

Upon  the  designation  within  two  years  from  July  1, 1862, 
of  tlie  general  route  of  the  road  and  the  filing  of  a  map  of 
the  same,  the  Secretary  of  the  Interior  was  bound  to  cause 
to  be  withdrawn  from  pre-emption,  private  entry,  and  sale 
the  land  within  15  miles  of  said  designated  route.  It  was 
the  exclusive  right  of  the  functionary  upon  whom  that  duty 
rested  to  determine  when  the  contingency  had  arisen  which 
demanded  its  performance  {Martin  v.  Mott^  12  Wheat.,  19); 
and  it  is  of  no  consequence  whether  any  map  can  now  be 
found  in  the  Department  certified  by  him  or  otherwise  au- 
thenticated, since  no  such  authentication  is  required  by  thi' 
statute.  The  Secretary's  order  of  withdrawal  oommunicate^l 
July  17,  1862,  through  the  Land  Gommissioner,  the  ordinary 
and  proper  medium,  is  sufficient  evidence  of  the  due  perform- 
ance of  all  requisite  preliminaries. 

Whatev,er  may  have  been  the  rulings  or  decisions  under 
other  statutes,  the  seventh  section  of  the  act  of  July  1, 1862, 
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chap.  120  (12  Stats.,  493),  made  it  imperative  upon  the  Sec- 
retary to  Withdraw  from  private  entry  the  lands  witbiu  the 
stated  distance  immediately  upon  the  deaignation  of  the 
general  roate  and  the  filing  of  the  map,  although  such  lauds 
were  to  be  surveyed  and  set  off  only  as  each  portion  of  the 
roate  wqa  finally  located^  which  may  be  considered  equivalent 
to  the  other  term  ^^  definitely  flxed.'^  No  language  could 
more  clearly  show  that  the  withdrawal  from  private  entry  of 
the  odd-numbered  sections  was  to  precede  the  final  location 
of  the  road. 

By  the  act  of  March  3, 1853«  chap.  143  (10  Stats ,  244),  it 
was  enacted,  <<Tbat  the  pre-emption  laws  of  the  United 
States,  as  they  now  exist,  be,  and  they  are  hereby,  extended 
over  the  altemate  reserved  sections  of  public  lauds  along  the 
lines  of  all  the  railroads  in  the  United  States  wherever  pub- 
lic lands  have  been  or  may  be  granted  by  acts  of  Congress 
•  •  •  and  provided  further  that  the  price  to  be  paid 
shall  in  all  cases  be  two  dollars  and  fifty  cents  per  acre," 
etc. 

When  the  odd-numbered  sections,  for  a  distance  of  15 
miles  each  side  of  a  given  line,  are  withdrawn  as  granted  to 
aid  a  railroad  to  be  built. upon  the  so  designated  route,  the 
even-numbered  sections  should  immediately  be  raised  in 
price  to  $2.60  an  acre,  as  being  <^  the  alternate  reserved  sec- 
tions" along  the  line  of  such  road,  within  the  meaning  of  the 
act  of  March  3, 1853,  chap.  143;  and  when  Kansas  has  se- 
lected lands  accurately  described  in  the  fifth  conditional 
clause  of  the  fifth  section  of  the  donating  statute  as  <<  those 
which  have  been  raised  to  double  the  minimum  price  in  con- 
sequence of  railroad  grants,"  she  can  not  properly  complain 
that  they  are  computed  to  her  as  there  directed,  ^<  at  the 
maximum  price,  and  the  number  of  acres  pix>portionately 
diminished."    (12  Stats.,  505.) 

She  has  now  no  further  claim  to  lands  under  this  act  of 
July  2, 1862,  chap.  130. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVEAGH 

Hon.  8.  J.  EiBKWooD, 

Secretary  of  the  Interior. 
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INTRUDERS  ON  LANDS  OF  THE  CHOCTAWS  AND  CHICKASAWS. 

The  Interior  Department  has  power  to  remove  intmders  from  lands  of 
the  Choctaws  and  Chickaiiaws  in  the  Indian  Territory,  and  it  is  its  duty 
to  do  BO  under  the  provisions  of  the  treaty  of  June  2St,  18&5  (11  Stats., 
612-613.) 

All  persons  (other  than  Chootaws  or  Chickasaws  by  birth  or  adoption) 
not  comprised  within  some  one  of  the  excepted  classes  described  in  Art- 
icle 7  of  that  treaty,  or  article  43  of  the  treaty  of  April  28,  1866  (14 
Stats.,  779),  are  intruders. 

The  permit  laws  of  the  Choctaws  and  Chickasaws  f^re  valid ;  and  those 
persons  who  are  permitted  thereunder  to  reside  within  their  territory, 
or  to  be  employed  by  their  citizens  as  teachers,  mechanics,  or  skilled 
agriculturists,  may  enter  and  remain  on  the  lands  of  these  tribes; 
but  the  right  to  remain  there  ceases  when  the  permit  expires. 

Teachers,  mechanics,  and  skilled  agriculturists,  not  in  the  employ  of 
the  Government,  and  who  are  on  such  lands  without  permits  from  the 
Indian  anthorities,  are  intruders,  and  should  be  removed  therefrom. 

Department  of  Justice, 

June  25,  1881. 

Sib  :  Upon  the  22d  iDstant  you  preseuted  for  my  oonsider- 
atioii  the  following  qaestions : 

^^  First.  Has  the  Department  of  the  Interior  the  power,  and 
is  it  its  dnty,  to  remove  from  the  lands  of  the  Choctaw  and 
Ohickasaw  Indians  in  the  Indian  Territory  all  intruders  t 

«<  Second.  In  view  of  article  13,  treaty  of  October  18, 1820, 
(7  Stats.,  213),  articles  7  and  14,  treaty  of  June  22,  1855  (II 
Stats.,  612,  613,  614),  articles  38  and  43,  treaty  of  April  28, 
1866  (14  Stats.,  779),  and  the  laws  of  the  United  States  re- 
lating to  the  subject,  who  are  to  be  deemed  intruders? 

^^Third.  Are theChoctawaudChickasawpermitlaws validf 

<<  Fourth.  What  whites,  other  than  officers,  agents,  and  em- 
ployes of  the  Government  and  of  any  internal  improvement 
company,  and  persons  traveling  through  or  temporarily  so- 
journing in  the  said  nations,  are  privileged  to  enter  and  re- 
main on  the  said  Indian  lands  f 

^<  Fifth.  Is  this  Department  bound  to  remove  teachers, 
mechanics,  and  skilled  agriculturists,  not  in  the  employ  of 
the  United  States,  who  are  on  the  lands  of  said  Indians  with- 
out permits  from  the  Indian  authorities  f 

(1)  Your  first  question  I  answer  affirmatively. 
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The  seventh  section  of  the  treaty  of  June  22, 1855  ( 1 1  Stats., 
612-613),  stipulates  that  intruders  shall  be  removed  from  and 
kept  out  of  the  Territory  by  the  United  States  agent  (a  sub- 
ordinate of  the  Interior  Department),  assisted,  if  necessary, 
by  the  military.  See  also  article  14  of  the  same  treaty.  ( Jd., 
614,  bottom.) 

While  article  43  of  the  treaty  of  April  28, 1866  (14  Stats., 
779),  defined  anew  the  meaning  of  the  word  <^  intruders,"  the 
forty-fifth  section  {ib.)  preserves  to  the  Indians,  as  towards 
those  coming  within  the  existing  definitions,  <*  all  the  rights, 
privileges  and  immunities  heretofore  possessed  by  said  nations 
or  individuals,  or  to  which  they  were  entitled  under  the  trea- 
ties and  legislatioE  heretofore  made  and  had,"  which  are  ^^  de- 
clared to  be  in  full  force,  so  far  as  they  are  consistent  with 
the  provisions  of  this  treaty."    (Jd.,  779,  780.) 

The  method  of  removal  provided  in  the  earlier  treaty  is 
strictly  in  harmony  with  the  provisions  of  the  later.  It  may 
be  observed  that,  on  the  contrary,  article  21  of  the  treaty 
of  June  22, 1855  (Statutes  615),  expressly  declares  that  it 
supersedes  all  prior  negotiations,  so  that  of  October  18, 1820, 
will  not  come  directly  under  consideration  in  answering  your 
inquiries. 

(2)  All  persons  (other  than  Ohoctaws  or  Ohickasaws,  by 
birth  or  adoption)  not  comprised  within  some  one  of  the  ex- 
cepted classes,  described  in  article  7  of  the  treaty  of  June 
22, 1855  (11  Statutes,  612,  613),  or  article  43  of  the  treaty 
of  April  28, 1866  (14  Statutes,  779),  are  intruders.  Those 
excepted  are:  (1)  the  employes  of  the  Government  and  their 
families  and  servants  ;  (2)  employes  of  any  internal  improve- 
ment oompany;  (3)  travelers  or  temporary  sojourners;  (4) 
those  holding  permits  from  one  of  these  Indian  tribes  to  re- 
side within  their  limits,  or  white  persone  who  (under  their 
laws)  are  employed  as  ^^  teachers,  mechanics,  or  skilled  in 
agriculture." 

Everybody  else  is  an  intruder,  to  be  removed  as  aforesaid. 

(3)  The  permit  laws  of  the  Ohoctaws  and  Cbickasaws  are 
valid.  While  the  last  treaty,  article  43,  is  not  to  be  con- 
strued so  as  ^^U}  prevent  the  employment,  temporarily^  of  white 
persons  who  are  teachers,  mechanics,  or  skilled  in  agricult- 
ure," it  does  not  compel  their  engagement,  ^^  nor  prevent 
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the  legislative  authorities  of  the  respective  nations "  from 
legislating  npon  the  subject  by  imposing  snch  terms  and  con- 
ditions upon  the  employment  of  whites  by  their  own  subjects 
as  to  them  seemed  good. 

The  validity  of  snch  permits  is  recognized  by  the  conclud- 
ing clause  of  article  7  of  the  treaty  of  June  22,  1855  (11 
Statutes,  613),  which  is  not  inconsistent  with  the  terms  of 
the  later  treaty. 

(4)  Replying  to  your  fourth  question:  it  seems  from  what 
has  been  already  said  that,  besides  those  persons  or  classes 
mentioned  by  you,  only  those  who  have  been  permitted  by 
the  Choctaws  or  Ghicasaws  to  reside  within  their  limits,  or 
to  be  employed  by  their  citizens  as  teachers,  mechanics,  or 
skilled  agriculturists,  have  a  right  to  enter  and  remain  on 
the  lands  of  these  tribes ;  and  the  right  to  remain  is  gone 
when  the  permit  has  expired. 

(5)  It  is  a  further  corollary,  from  what  has  been  premised, 
that  a  white  person,  whose  employment  by  Choctaws  or 
Ghicasaws  as  a  teacher,  mechanic,  or  skilled  agriculturist 
has  not  been  sanctioned  by  the  legislative  authorities  of  the 
respective  nations,  has  no  more  right  to  remain  in  the  Terri- 
tory without  a  permit  than  has  a  person  of  a  different  voca- 
tion ;  consequently,  such  an  one  would  be  an  intruder  to  be 
removed  in  the  same  manner  and  by  the  same  means  that  all 
are  who  fall  into  this  category. 

I  am  with  great  respect,  your  obedient  servant, 

WAYNE  MacVBAGH. 
Hon.  S.  J.  KiBKWooD, 

Secretary  of  the  Interior. 
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SOUTH  PASS  OP  THE  MISSISSIPPI. 
Upon  coDBideratioD  of  the  statates  relating  to  the  improvement  of  the 
South  Pafls  of  the  Misiissippi :  Held  (1)  that  a  navigable  depth  of  26 
feet  18  thereby  reqnired  to  be  maintained  through  the  shoal  at  the 
head  of  the  Paoe;  (2)  that  a  navigable  depth  of  26  feet  is  reqnired  to 
be  maintained  through  the  Pass  itself;  (3)  that,  in  view  of  the  facts 
set  forth  by  the  engineer  officer  charged  with  the  duty  of  ascertaining 
the  depth  of  the  channel  at  these  points  from  time  to  time,  Captain 
Eads  is  lawfully  entitled  to  payment  for  maintenance  of  the  required 
depth  there  during  the  quarter  ending  May  9,  1881. 

Department  of  Justiob, 

June  27, 1881. 

Sib  :  In  reply  to  yoars  of  the  23d  of  May  relating  to  the 
South  Pass  of  the  Mississippi,  I  submit  the  following  opinion : 

All  questions  betwixt  the  United  States  and  Captain 
Bads,  in  respect  to  the  securing  of  the  depth  of  water  stip- 
ulated for  under  his  contract,  having  happily  ended,  such  as 
may  arise  in  future  will  probably  concern  only  the  mainU' 
nance  for  a  specified  period  of  what  has  thus  been  secured. 
Such  in  general  is  the  matter  under  consideration. 

Befening  to  the  statutes  upon  the  subject  and  certain 
inclosed  papers  containing  the  measurements  by  Captain 
Heuer,  XT.  S.  Army,  of  the  depth  of  water  through  the  South 
Pass  and  the  channel  external  thereto  for  the  quarter  end- 
ing May  9, 1881,  and  an  indorsement  thereupon  by  General 
Wright,  Chief  of  Engineers,  etc.,  you  ask  whether  it  is  re- 
quired— 

(1)  That  a  navigable  depth  of  26  feet  be  maintained 
through  the  shoal  at  the  head  of  the  Pass. 

(2)  That  a  navigable  depth  of  26  feet  be  maintained 
through  the  Pass  itself. 

(3)  In  view  of  the  facts  set  forth  on  the  certified  state- 
ment herewith,  is  Captain  Eads  lawfully  entitled  to  pay- 
ment for  maintenance  during  the  quarter  ended  May  9, 
1881 1 

The  certificate  of  Captain  Heuer  is,  <'  that  between  the 
dates  of  February  10, 1881,  and  March  23, 1881,  both  dates 
inclusive,  a  channel  having  a  navigable  depth  of  26  feet 
was  maintained  through  the  Pass  itself,  but  from  March  24, 
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1881,  to  May  9, 1881,  sach  navigable  dept|i  did  not  exist  in 
the  Pass  at  a  point  about  1|  miles  below  Head  of  Passes 
light-house,  when  depths  are  reduced  to  a  plane  indicated 
by  a  reading  of  1.8  feet  on  gauge  at  Head  of  Passes  light- 
house ;  considering  the  stage  of  the  riv6r  during  this  Jatter 
period  the  actual  depth  would  be  1.7  feet  more  at  high  tide, 
1.2  feet  more  at  low  tide,  and  1.5  feet  more  at  mean  tide  than 
when  reduced  to  the  plane  above  referred  to. 

If  a  plane  of  reference  in  conformity  with  the  opinion  by 
Special  Orders  229,  Headquarters  Acting  Adjutant-General's 
Office,  November  2, 1876,  be  used,  that  is,  if  the  measure  of 
depths  be  from  the  level  of  average  tides  occurring  during 
the  stage  of  the  river  when  the  volume  is  least,  then  the 
depth  would  be  0.6  feet  more  than  if  reduced  to  a  plane  in- 
dicated by  a  reading  of  1.8  feet  on  gauge. 

The  following  are  therefore  the  results,  according  to  the 
above  statements,  viz: 

First.  In  the  first  case,  that  is,  when  depths  are  reduced 
to  a  plane  indicated  by  1.8  feet  on  gauge,  the  distance  over 
which  "a  navigable  depth  of  26  feet"  did  not  exist  from 
March  24, 1881,  to  May  9, 1881,  was  240  feet,  and  the  least 
depth  over  this  area  was  25  feet. 

Second.  If  the  stage  of  river  at  the  time  the  soundings 
were  made  be  considered,  then  '^  a  navigable  depth  of  26 
feef  did  exist  throughout  the  quarter  from  February  10 
to  May  9, 1881,  inclusive,  for  in  this  case  the  plane  of  the 
river  surface  at  low  tide  was  1.2  feet  above  the  plane  to 
which  the  depths  were  reduced  (1 80  feet  on  gauge). 

Third.  If  the  depths  are  reduced  to  a  plane  which  is  the 
mean  of  the  high  waters  of  the  river  at  this  place,  taken 
for  one  or  more  lunations,  when  the  river  is  at  what  is 
known  as  its  low  stage,  then  the  least  depth  would  be  25.6 
feet,  and  the  distance  over  which  *^  a  navigable  depth  of  26 
feet"  did  not  exist  would  be  240  feet. 

I  need  not  repeat  the  general  outline  of  the  acts  of 
Oongress  (1875,  chap.  134,  sees.  4,  etc. ;  1878,  chap.  313,  and 
1879,  chap.  181,  sec.  9)  under  which  the  work  of  deepening 
the  South  Pass  of  the  Mississippi  and  the  channel  betwixt 
that  Pass  and  deep  water  in  the  Gulf  has  been  done, 
especially  as  they  have  already  (ormed  the  subject  of  several 
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cominanicatious  betwixt  the  AttorneyGkneral  and  ISeeretary 
of  War.  It  is  enough  to  say  that,  in  carrying  oat  their 
purpose,  the  depth  of  water  to  be  obtained  by  Captain 
Eads  should  be  a,  permanent  depth.  Congress  required  that 
it  should  be  maintained  by  him  during  a  probationary  period 
of  twenty-five  years  after  completion. 

The  general  question  now  presented  is  how  far  this  main- 
ienanee  was  to  extend,  both  as  regards  distance  and  depth. 
Conceding  that  the  external  channel  was  to  be  maintained, 
Captain  Bads  insists  that  no  condition  as  to  maintenance 
was  imposed  in  regard  to  the  Pass  itself,  including  the  bar 
at  its  head. 

A  perusal  of  the  legislation  and  the  transactions,  by  re- 
ports, eta,  attending  upon  this  improvement  shows  that  the 
principal  matter  desired  and  stipulated  for  was  the  creation 
and  maintenance  of  a  channel  outside  of  the  mouths  of  the 
Pass.  It  was  as  to  this  matter  that  anxiety  was  exhibited, 
and  conflicting  opinions  betwixt  experts  were  pronounced. 
This  entirely  overshadowed  other  particulars  in  the  general 
object  of  Congress,  which  undoubtedly  was  to  provide  a 
suitable  commercial  passway  betwixt  the  deep  water 
in  the  Mississippi  Biver  and  that  in  the  Gulf  of  Mexico. 
The  structure  of  the  Act  of  Concession  of  1875,  as  it  is 
called,  fiftithfully  respects  this  state  of  things :  so  much  so, 
indeed,  that  Captain  Eads,  who  had  borne  a  principal  part 
in  the  preliminary  discussion  and  in  promoting  the  act  of 
1875,  came  to  doubt  whether  he  was  required  to  secure  a 
passway  anywhere  except  outside  the  mouth  of  the  Pass, 
and  although  that  doubt,  after  the  adverse  decisions  of 
Attorneys-General  Taft  and  Devens  thereupon,  can  no  longer 
be  entertained  in  this  Department,  it  seems  still  to  be  held 
speculatively,  and  during  the  discussion  of  the  questions 
now  under  consideration  has  been  suggested  as  reasonable 
by  the  learned  gentleman  who  has  so  well  conducted  Captain 
Eads's  claim. 

This  denial,  although  yielded  j>ra<^ica%,  so  far  as  regards 
securing  the  channel  through  the  Pass,  is  now  urged  against 
a  claim  upon  behalf  of  the  United  States  that  such  channel 
shall  be  also  maintained  during  the  twenty  years  mentioned 
in  the  statute. 
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At  first  blash,  perhaps,  it  might  be  considered  that  Con- 
gress mast  have  intended  that  Captain  Eads  should  guar- 
■anty  the  permanence,  as  well  of  one  essential  part  of  the 
line  to  be  created  as  of  another.  This  at  least  is  what  seems 
to  be  demanded  by  the  interests  of  that  comfnerce  which  au- 
thorized the  legislation. 

Still  it  may  be  that  as  the  exceptionally  difiBcolt  and  en- 
grossing engineering  problem  concerned  the  oater  bar  alone, 
and  as  the  bar  at  the  Head  of  the  Pass  and  any  obstmction 
that  may  arise  within  it  were  probably  regarded  as  controll- 
able by  the  ordinary  resources  of  the  Government*  these 
might  designedly  have  been  left  to  be  dealt  with  in  the  same 
way  as  ordinary  obstructions  in  other  parts  of  the  river. 

And,  even  if  this  had  not  been  in  fact  concluded,  and  the 
failure  to  provide  for  the  maintefuince  of  the  whole  line 
of  work  were  by  mere  inadvertence,  still  Captain  Eads  will 
be  entitled  to  the  benefit  of  the  omission,  his  contract  and 
its  obligations  being  determinable,  of  course,  only  by  what 
appears  within  the  four  comers  of  the  different  a«ts :  such 
four  comers  being  ascertainable,  however,  in  the  way  pre- 
scribed for  all  statutes  which  confer  conditional  privileges 
upon  particular  persons. 

The  legislation  in  question,  then,  has  for  its  general  object  a 
single  result — t .  e.,  thesecuring  of  a  transit  which  in  its  nature 
was  individual^  or,  in  other  words,  one  part  of  which  was 
useless  except  in  connection  with  the  others.  That  transit, 
as  conclusively  defined  by  Congress,  required  necessarily  a 
final  depth  of  26  feet  in  some  parts  and  of  30in  others.  I  chink 
that  it  is  not  unreasonable  to  conclude  that,  considering  the 
class  of  statutes  to  which  this  belongs,  provisions  for  the 
permanence  of  any  substantive  fraction  of  this  unit  must  be 
taken  as  applying  to  every  substantive  portion  not  expressly 
or  by  strong  implication  excepted.  In  saying  this  I  also  bear 
in  mind  that  although  it  appears  on  the  face  of  these  statutes 
that  Congress  meant  to  require  Captain  Eads  to  secure  the 
whole  line  J  such  was  it«  engrossment  with  the  problem  as  to 
the  outer  bar  that  it  was  with  some  difficulty  that  such  mean- 
ing was  to  be  gathered.  A  provision,  therefore,  that  in 
words  expressly  applied  to  the  overshadounng  part  only^  where 
the  context  or  reason  of  the  thing  does  not  contradict,  may 
well  be  applied  to  the  whole. 
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Agaiu,  apon  the  face  of  the  legislation,  Oongress  regarded 
the  water  which  flows  through  the  South  Pass  as  the  princi- 
pal power  for  secaring  and  maintaining  the  channel  through 
the  outer  bar.  That  Pass,  including  its  head  as  secured^  was 
to  have  a  navigable  depth  of  26  feet  throughout.  In  this 
conditicn  it  was  to  be  not  only  necessarily  subsidiary  to  the 
navigation  of  the  outer  channel,  but  also  may  be  considered 
as  a  part  of  the  auxiliary  works  for  maintaining  that  ehanntl. 
The  water  passing  through  is  the  power,  but  the  channel 
through  which  it  flows,  so  far  as  required  to  be  secured,  is  a 
part  of  the  works.  As  the  natural  configuration  of  land  may 
in  a  general  sense  be  included  in  the  military  <<  works  "  which 
avail  themselves  thereof,  so  where  a  statute  requires  of  a 
civil  engineer  that  a  certain  pass  shall  be  26  feet  in  depth 
throughout,  the  whole  of  it  may  be  spoken  of  as  his  work, 
although  the  larger  part  had  that  depth  by  nature.  In  the 
present  case.  Congress  having  specified  the  depth  necessary, 
it  is  no  longer  a  question  for  speculation  whether  an  auxil- 
iary work  of  less  depth  might  not  have  accomplished  the 
same  result  upon  the  outer  bar.  It  is  upon  this  point  only  that 
the  discretion  in  respect  to  means,  etc.,  which  was  so  well 
intrusted  to  Oaptain  Eads  by  Congress,  was  abridged,  and 
that  probably  because  here  the  means  was  also  itself  to  be 
a  part  of  the  general  substantive  end  in  view. 

In  this  connection  it  is  necessary  to  add  only  that  in  stip- 
ulating expressly  for  the  maintenance  of  a  particular  depth 
over  the  outer  bar,  Congress  has  deliberately  required  that 
depth  to  continue  to  be  the  result  of  Captain  Eads's  general 
works :  the  end  must  be  one  accomplished  at  all  times  by 
certain  means^  for  the  act  of  1875,  section  6,  provides  ^^  That 
after  said  channel  of  30  feet  in  depth,  etc.,  shall  have  been 
secured,  $100,000  per  annum  shall  be  paid  in  equal  quarterly 
payments  during  eaoh  and  every  year  that  said  channel,  eto.j 
shall  have  been  maintained  by  said  Eads  and  his  associates  by 
the  effect  of  said  jetties  and  auxiliary  works  aforesaid  in  said 
Pass  for  a  period  of  20  years  after  said  depth  shall  have  been 
secured.  Although  later  legislation  has  affected  some  of  the 
details  of  this  section,  the  provision  underlined  remains 
intact. 

All  the  works,  therefore,  necessary  to  secure  the  depth  over 
the  outer  bar  are  equally  required  to  maintain  that  depth. 


142  HON.   WAYNE   MACVEAGH 

Bilts  !■  BefOBie  Oftses. 

I  have  already  said  that  the  South  FasSj  as  defined  in  the 
particular  conformation  thereof  specified  by  Congress,  is  to 
be  reckoned  as  a  part  of  those  works. 

As  regards  the  depth  of  water  to  be  maintained  throngh 
the  Soath  Pass — specified  as  a  navigable  depth  of  26  feet — it 
will  be  seen  by  an  opinion  of  Attorney-General  Devens  that 
the  word  navigable  refers  here  to  the  width  and  practicability 
otherwise  of  the  water  spoken  of  rather  than  to  its  perpen- 
dicalar  measurement.  The  question  here  is  as  regards  the 
latter.  This,  by  the  statute,  is  to  occur  from  quarter  to 
quarter.  The  payment  at  the  close  of  any  quarter  is  to  be 
defined  by  the  state  of  things  during  such  quarter.  Taking, 
then,  the  rule  laid  down  by  Gtoneral  Wright,  on  the  indorse- 
ment mentioned  above  as  being  correct  for  the  depth  of  a 
river  in  general,  it  seems  to  me  that  when  the  question  is  as 
to  such  depth  during  a  specified  portion  of  time,  this  latter 
element  must  be  added  to  the  former.  I  conclude  that  the 
proper  measurement  for  any  quarter  is  '^  from  the  level  of 
average  high  tides  occurring  during  the  stage  of  the  river 
within  such  quarter"  when  the  volume  is  least. 

Upon  the  whole,  therefore,  I  hope  you  will  understand  me 
as  answering  each  of  the  above  questions  in  the  affirmative. 
Very  respectfully,  your  obedient  servant, 

8.  P.  PHILLIPS, 
Acting  Attorney  OeneraL 

The  Secretaby  of  War. 


SUITS  IN  REVENUE  CASES. 

The  remedy  by  suit  against  a  coUeotor,  provided  by  section  3011,  Revised 
Statutes,  is  given  to  an  importer  only  wbo  has  paid  the  duties  to  the 
collector  whom  he  proposes  to  make  defendant  in  the  suit ;  it  does  not 
apply  to  cases  in  which,  by  reason  of  the  failure  of  the  importer  to 
pay  the  collector,  the  payment  is  sought  to  be  enforced  by  suit  against 
the  former. 

There  is  no  statute  giving  the  Secretary  of  the  Treasury  any  direct  con- 
trol over  suits  instituted  for  the  collection  of  unpaid  duties. 

Department  of  Justice, 

June  29«  188L 
Sir  :  Yours  of  the  20th  instant  states  that  the  Union  Man- 
ufacturing Oompany  imported  on  March  3, 4867,  an  invoice 
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of  wool.  Entry  was  made  in  the  custom-hoase  within  a  few 
days  thereafter,  and  the  collector  assessed  duties  on  the  wool 
under  the  act  approved  March  2, 1867.  Protest  and  appeal 
against  such  assessment  were  made  upon  the  ground  that 
said  act,  although  bearing  the  record  that  it  was  signed  on 
March  2, 1867,  was,  in  fact,  not  signed  until  March  4, 1867. 
The  decision  of  the  collector  was  affirmed. 

A  case  involving  a  like  point  was  tried  in  court,  and  it  was 
decided  upon  the  testimony  of  Ex-President  Johnson,  that  the 
act  was  really  not  signed  until  March  4, 1867.  A  writ  of  error 
was  taken  in  the  case  to  the  Supreme  Court,  but  it  was  sub- 
sequently abandoned  by  the  Attorney-General,  and  the  writ 
was  dismissed  by  the  court. 

The  Union  Manufacturing  Company  failed  to  pay  the  ad- 
ditional duties  due  under  said  original  liquidation,  and  the 
matter  lay  until  1878  without  action,  when  a  suit  was  brought 
to  enforce  payment  of  such  duties^  which  suit  is  now  pend- 
ing. 

Upon  the  foregoing  facts  you  propound  these  two  questions : 

**  First,  whether  the  said  company  still  has  the  right  to 
I>ay  the  duties  demanded  and  recover  the  amount^  unjustly 
exacted  by  suit  from  the  collector. 

*^  Second,  whether  the  Secretary  of  the  Treasury  has  the 
legal  right  and  power  to  order  a  nonsuit  in  this  action,  or 
that  the  suit  be  dismissed." 

(1)  The  remedy  by  suit  against  a  collector,  provided  by 
Bevised  Statutes,  section  3011,  is  given  only  to  an  importer 
who  pays  the  duties  assessed  upon  his  importations  to  the 
collector  whom  he  proposes  to  make  defendant  in  the  suit  to 
recover  them.  It  does  not  apply  to  cases  in  which,  by  reason 
of  a  fiftilure  and  refusal  to  pay  the  collector,  the  matter  has 
been  transferred  to  a  district  attorney  for  enforcement  by 
process  of  the  courts. 

(2)  A  careful  examination  of  the  statutes  fails  to  discover 
any  provision  of  law  giving  to  the  Secretary  of  the  Treasury 
any  direct  control  over  suits  instituted  for  the  collection  of 
unpaid  duties. 

Revised  Statutes,  section  379,  places  these  matters  in 
charge  of  the  Solicitor  of  the  Treasury,  who  is  there  given 
'^ power  to  instruct  the  district-attorneys,  marshals,  and  clerks 
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of  the  circait  and  district  coarts  in  all  matters  and  prooeed- 
iDgs  appertaining  to  salts  in  which  the  United  States  is  a 
party  or  interested,"  as  he  may  see  caase.  As  matter  of  pru- 
dent administration,  in  my  judgment,  this  discretion  of  the 
Solicitor  of  the  Treasury  should  be  exercised  under  the  super- 
vision and  with  the  approbation  of  the  Secretary  or  the  head 
of  the  Department  to  which  the  Solicitor  is  attached  as  sub- 
ordinate. The  power  to  release  alleged  legal  claims  of  the 
Government  upon  the  citizen  for  revenue  is  one  to  be  exer- 
cised with  the  utmost  caution,  and  the  responsibility  for  such 
action  ought  not  to  rest  entirely  upon  any  subordinate  de- 
partmental officer. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVEAGH. 
Hon.  Wm.  Windom, 

Secretary  of  the  Tre<isury. 


REDEMPTION  OF  NATIONAL  BANK  NOTES. 

A  national  banking  aMociation  may,  nnder  section  3  of  the  act  of  June 

20 f  1874,  chapter  343,  deposit  coin  in  the  Treasury  for  the  redemption 

of  its  circulation. 
The  Treasury,  while  privileged  under  sections  3  and  4  of  that  act  to 

redeem  such  circulation  in  United  States  notes,  has  also  the  right  to 

redeem  the  same  circulation  in  coin. 

Department  of  Justice, 

June  30, 1881. 
Sir  :  To  yonr  inqoiry  of  tbe  6th  I  replied  on  the  14th 
instant,  that  a  national  bank  has  the  right,  under  the  act 
of  June  20, 1874,  chapter  343,  sect  on  4,  to  deposit  coin  for  the 
purpose  of  withdrawing  bonds  and  reducing  circulation; 
whereupon,  on  this  latter  date,  you  address  to  me  these  two 
additional  questions: 

(1)  Whether,  under  section  3  of  the  act  approved  June 
20, 1874,  chapter  343,  a  national  banking  association  may  de- 
posit any  lawful  money  other  than  United  States  notes  for  the 
redemption  of  its  circulating  notes  t 

(2)  Whether  the  holders  of  the  notes  of  any  solvent  na- 
tional banking  association  may  demand  of  the  Treasurer  of 
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the  United  States,  ander  the  provisions  of  sections  3  and  4 
of  that  act,  redemption  of  such  notes  in  United  States  notes  f 

First.* Inasmuch  as  section  3  of  the  act  of  June  20,  1874, 
chapter  343,  only  requires  that  the  banks  ^^  shall  at  all  times 
keep  and  have  on  deposit  in  the  Treasury  of  the  United 
States,  in  the  lawful  money  of  the  United  States,  a  sum 
equal  to  5  per  centum  of  its  circulation,  to  be  held  and  used 
for  the  redemption  of  such  circulation,"  I  think  for  the  rea- 
sons indicated  in  my  opinion  of  the  14th  instant,  construing 
similar  language  in  the  next  section,  that  a  bank  may  deposit 
coin  for  the  purpose  mentioned  in  the  third  section,  as  above 
quoted. 

Second.  I  think  the  Treasury,  while  having  the  privilege 
under  section  3  and  4  of  said  act  to  redeem  bank  circula- 
tion in  United  States  notes,  has  the  right  to  pay  them  in  coin. 

The  Government  notes  are  promises  to  pay  dollars;  for 
such  promises  the  thing  promised  may  properly  be  substi- 
tuted by  the  promissor. 

Again,  this  act  of  June  20, 1874,  chapter  343,  was  not  in- 
tended to  repeal  or  afifectthe  general  provisions  of  law  (Bev. 
Stat.,  sees.  3585  et.  $eq.)  making  the  coins  of  the  United 
States  a  legal  tender  in  all  payments.  These  statutes  fix  the 
medium  in  which,  as  well  as  in  United  States  notes,  the 
banks  may  redeem  its  circulation  at  its  own  counter ;  and  it 
gives  the  same  privilege  to  the  Treasurer,  paying  them  at  the 
Treasury  of  the  United  States. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVBAGH. 

Hod.  Wm.  Winbom, 

Secretary  of  the  Treasury. 
272— VOL  xvn ^10 
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8TATUS  OF  OFFICERS  AND  ENLISTED  MEN  OF  THE  SIGNAL 

CORPS. 

OflBcen  and  enlisted  men  of  the  Signal  Corps  (other  than  those  who  are 
detailed  for  service  therein)  are  a  part  of  the  Army  only  in  this  sense^ 
namely,  that  in  general  they  are  liable  to  such  duties  and  entitled  to 
such  privileges,  appertaining  to  the  Army,  as  can  be  performed  and 
enjoyed  without  severauoe  from  the  Signal  Service. 

They  belong  to  a  special  service  in  the  Army,  and  are  subject  to  military 
government;  but  they  are  not  by  law  transferable  to  ordinary  mili- 
tary duty,  and  are  organically  separate  and  distinct  from  the  Army 
proper. 

Department  of  Justioe. 

July  Ij  1881. 

Sir:  Herewith  I  sabmit  a  reply  to  yoars  of  the  23d  of 
May,  addressed  to  the  Attorney- General^  in  regard  to  the 
status  of  certain  officers  and  privates  of  the  Signal  Corps. 

After  referring  to  a  recent  commnnication  addressed  to 
yon  by  the  Chief  Signal  Officer,  recommending  that  Ser- 
geants Wright  and  Oreen,  of  the  Signal  Corps,  be  appointed 
<<  second  lieutenants  Signal  Corps,  17.  S.  Army,"  you  ask 
for  an  opinion,  whether — 

(1)  Officers  engaged  in  the  performance  of  duties  under 
sections  221  to  223  of  the  Revised  Statutes,  other  than  the 
Chief  Signal  Officer  and  officers  detailed  from  the  Army,  as 
organized  by  chapter  1,  title  14,  of  the  Revised  Statutes,  are  a 
part  of  the  Army  of  the  United  States  T 

(2)  The  enlisted  men  engaged  in  the  performance  of  the 
duties  under  sections  221  to  223  of  the  Revised  Statutes,  not 
detailed  for  such  duties  from  any  branch  of  the  Army  named 
in  section  1094  of  the  Revised  Statutes,  but  having  indorsed 
on  their  enlistment  papers  the  words  ^<  enlisted  for  the  Sig- 
nal Corps,  U.  S.  Army,"  are  a  part  of  the  Army  of  the 
United  States? 

The  conclusion  which  I  have  reached  is  that  sueh  officers 
and  enlisted  men  farm  a  part  of  the  Army  of  the  United  StateSy 
in  the  sense  that  in  general  they  are  liable  to  ali  army  duties 
and  entitled  to  all  army  privileges  that  can  be  performed  or  be 
enjoyed  unthout  severing  them  from  the  Signal  Service.  Id 
other  words,  as  regards  all  such  persons  there  is  no  such 
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eirculatioHy  bo  to  say,  betwixt  this  member  of  the  Army  and 
other  members  thereof  as  exists  betwixt  those  other  members 
inter  $e.  This  state  of  separation  between  persons  who  be- 
long to  the  same  Army  may  be  anomalous,  bat  resalts,  nev- 
erthelesSt  from  the  lej'islation  apon  the  subject :  legislation 
which,  concerning  as  it  does  a  novel  department  of  public 
administration,  may  well  be  expected  to  present  novel  feat- 
ures of  detail.  At  all  events,  nothing  occurs,  or  has  been 
suggested,  to  indicate  that  such  details  are  ansuitable  to  the 
general  purposes  of  Congress  as  regards  the  Signal  Service, 
or  are  beyond  its  legislative  competency.  The  question  is 
one  of  statutory  interpretation  only,  and  seems  not  difficult. 
It  will  require  a  consideration  only  of  certain  brief  statutes 
recently  enacted,  beginning  with  the  acts  of  1866,  as  found 
in  sections  1195  and  1196  of  the  Revised  Statutes. 

These  sections  create  a  signal  force^  to  consist  of  one  chief 
signal  officer,  having  the  rank  of  colonel  of  cavalry  (now 
brigadier-general,  act  of  1880,  chap.  235),  and  of  six  officers 
from  the  Corps  of  Engineers,  and  not  exceeding  one  hundred 
non-commissioned  officers  and  privates  from  the  Battalion  of 
Engineers. 

By  a  resolution  adopted  February  9, 1870  (17  Stnts.,  369), 
the  Secretary  of  War  was  authorized  and  required  to  provide 
for  taking  certain  meteorological  observations  and  for  giv- 
ing notice  of  the  approach  and  force  of  storms.  This  (or  it 
may  be  some  other  action  of  Congress  which  has  not  been 
brought  to  my  attention),  was  in  practice  construed  as  giving 
the  Secretary  authority  to  enlarge  the  Signal /orc0,  as  above 
expressly  defined ;  and  other  departures  perhaps  were  made 
under  orders^  so  that  at  the  time  of  the  passage  of  the  act 
of  1874  (below)  the  force,  other  than  commissioned  officers, 
consisted,  as  I  gather  (although  that  point  is  not  material 
here),  of  about  three  hundred  men  -«one  hundred  and  fifty 
of  them  being  sergeants — who  had  been  recruited  for  that 
special  purpose,  under  promise  by  the  Secretary  that  they 
should  not  be  transferred  to  any  other  part  of  the  Army. 
(See  papers  inclosed  with  your  communication.) 

In  this  stateof  things  the  act  of  1874,  chapter  285  (18  Stat., 
72),  after  providing  that  no  money  therein  appropriated 
should  be  paid  for  recruiting  the  Army  beyond  25,000  en- 
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listed  men,  added  as  follows :  <^  Nothing  however  ia  this  act 
shall  be  coustraed  to  diminish  the  Signal  Service,  which 
shall  be  maintained  as  now  organized  under  the  aatbority 
of  the  Secretary  of  War.'' 

It  seems  probable  that  as  regards  enlisted  men  (the  only 
object  of  the  above  restrictive  legislation,  including  the  ex- 
ertion thereto)  this  act  substituted  the  method  adopted 
by  the  Secretary  for  recruiting  the  Signal  Service  as  above 
in  place  o/that  specified  in  the  act  of  1866;  L  e.,  that  it  pro- 
vided that  thereafter  there  were  to  be  no  enlisted  men 
detailed  from  the  Army  into  that  service,  but  that  special 
enlistment  therefor  was  to  take  the  place  of  detail. 

The  policy  of  the  act  of  1874,  in  confining  the  number  of 
enlisted  men  in  the  Army  proper  to  25,000,  coupled  with  the 
exception^  as  above,  in  favor  of  the  Signal  Service,  has  been 
kept  up  in  all  later  Army  appropriation  acts.  (See  18 
Stats.,  452 ;  19  id.,  97 ;  20  id.,  146,  and  the  Acts  of  1880, 
chap.  81,  and  of  February  24, 1881.) 

Of  these  exceptions  it  will  be  necessary  to  quote  only  that 
contained  in  the  act  of  1880,  chapter  81,  as  modified  by  the 
act  of  1880,  chapter  235,  and  the  act  of  1878,  chapter  359,  20 
Stat.,  219.  After  inserting  such  modifications  into  its  text, 
the  exception  in  the  statute  first  cited  is  as  follows :  <^  SToth- 
ing,  however,  in  this  act  shall  be  construed  to  prevent 
enlistments  for  the  Signal  Service,  which  shall  hereafter  be 
maintained  as  now  organized  and  provided  by  law,  with  a 
force  of  enlisted  men  not  exceeding  five  hundred,  viz :  One 
hundred  and  fifty  sergeants,  thirty  corporals,  and  three 
hundred  and  twenty  privates;  and  two  sergeants  may  in 
each  year  be  appointed  to  be  second  lieutenants." 

The  act  of  February  24,  1881,  is  to  precisely  the  same 
effect. 

(1)  Upon  a  perusal  of  the  above  legislation  it  appears  that 
under  the  act  of  1866  the  enlisted  men  of  the  Signal  Service 
were  merely  soldiers  of  the  United  States  Army  under  a  special 
detailj  that  was  liable  to  be  revolted  at  any  moment.  Subject  to 
whatever  modification  the  promise  by  the  Secretary  that 
they  should  not  be  transferred  to  ordinary  military  duty 
could  effect,  this  status  continued  until  after  the  act  of  1874. 
Since  then  it  has  been  plain  that  by  law  they  can  not  be  so 
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transferred.  But  that  in  other  respects  they  contiuue  to 
belong  to  the  United  States  Army  seems  equally  plain: 
Exceptio  probat  regulam.  For,  to  omit  many  details  that 
concur  to  the  same  end,  they  continue  to  be  enlisted.  Enlist- 
ment is  rendered  necessary  by  all  the  statutes.  The  phrase 
is,  no  doubt,  ^^  enlisted /or  the  Signal  Service."  But  this 
phrase  is  elliptical,  and  suggests  the  question :  Enlisted 
into  whatt  Although  the  statutes  express  the  purpose  of 
the  enlistment,  they  leave  to  be  implied  a  portion  of  the 
effect  of  that  ceremony.  (Bev.  Stat.,  sees,  llli,  1112,  1118, 
1119;  see  also  sees.  1608, 1610,  etc).  Therefore  the  effect  ordi- 
narily produced  by  enlistment  is  to  be  implied — the  more  so 
when  the  history  of  the  legislation  upon  this  subject  is  con- 
sidered ;  so  that  the  answer  to  the  above  question  will  be, 
enlisted  into  the  United  States  Army. 

The  practice  in  enlisting  men  has  been  to  the  same  effect 
The  same  general  form  is  used  by  the  Government  for  ordi- 
nary enlistments  into  the  Army  and  for  those  into  the  Signal 
Service;  the  person  enlisted  being  required  in  both  cases  to 
acknowledge  in  terras  that  thereby  he  becomes  '<  a  soldier  in 
"the  Army  of  the  United  States  of  America." 

Upon  the  whole,  it  seems  that  this  point  needs  no  further 
elaboration. 

(2)  But  that  these  enlisted  men  became  members  of  only 
a  special  service  in  the  Army  seems  equally  certain. 

The  adoption  by  Congress  in  1874  of  the  Secretary's  engage- 
ment not  to  transfer  to  ordinary  military  duty  persons  en- 
listing for  Signal  Service  did  not  create  a  mere  personal  priv- 
ilegej  which  might,  as  jus  pro  se  introductumj  bo  waived  by 
such  persons  with  the  consent  of  the  Secretary.  The  statute 
gave  the  consent  of  the  United  States  to  the  condition  re- 
quired by  the  enlisted  man,  viz:  that  he  should  not  be  trans- 
fered  to  ordinary  military  duty.  And  thereupon  a  special 
statute  was  created  which  could  not  be  gotten  rid  of  by  either 
party  to  the  enlistment  without  the  consent  of  the  other; 
the  Secretary,  in  the  mean  time,  not  being  empowered,  either 
impliedly  or  otherwise,  to  represent  the  United  States  in 
giving  that  consent. 

I  apprehend  that,  in  the  present  state  of  legislatioTi,  the 
only  way  in  which  a  person  enlisted  for  the  Signal  Serv- 
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ice  can  enter  the  ordinary  military  service,  is  by  being  dis- 
charged from  the  former,  and  thereupon  re-enlisting  in  the 
latter  as  nsnal. 

That  the  ordinary  military  force  cannot,  without  further 
legislation,  be  recruited  by  transferring  or  detailing  there- 
into the  signal  force,  is  a  proposition  which,  as  it  appears 
to  be  a  proper  deduction  from  the  acts  themselves,  so  also  is 
strongly  fortified  by  recalling  the  hiscory  of  the  half-dozen 
statutes  since  1874,  which  contain  the  provisions  under  con- 
sideration. It  will  be  recollected  by  all  that  the  number  of 
the  ordinary  force  of  enlisted  men  in  the  Army  (25,000)  was 
the  result  of  prolonged  and  heated  discussions  in  Congress, 
turning  upon  objections  made  by  one  party  to  any  larger  num- 
ber subject  to  the  ordinary  duties  of  soldiers.  The  contest  upon 
this  point  did  not  involve  men  enlisted  in  the  Signal  Service. 
No  party  seemed  to  suppose  that  the  force  of  soldiers^  in  the 
general  sense  of  the  word,  was  larger  either  in  esse  or  in  posse, 
because  of  the  Signal  Corps.  Indeed,  the  particular  jealousy 
of  Congress  in  regard  to  the  Army  proper  was  so  far  from  man- 
ifesting itself  in  regard  to  the  Signal  Service,  that  whilst  the 
members  of  the  former  were  diminished,  or  by  compromise 
rigidly  held  at  a  certain  figure,  those  of  the  latter  since  1874 
have  been  once  and  again  increased  nem.  oon.j  as  it  were.  I 
gather  from  this  that  Congress  was  of  opinion  that  the  num- 
ber in  the  Army  proper  could  not  by  mere  executive  action, 
and  without  their  consent,  be  increased  beyond  the  25,000, 
by  transfering  thereto  the  500  or  other  number  of  the  Signal 
Service.  In  other  words,  that  it  was  the  intention  of  Con- 
gress to  create  for  that  service  a  distinct  order  of  soldiers — 
i.  e.j  of  persons  whom  it  is  best  for  the  public  service  to  be 
subject  to  military  rules  and  government,  but  who  never- 
theless are  organically  separate  from  the  general  mass  of 
enlisted  soldiers. 

It  follows  that  the  second  lieutenants  spoken  of  in  the  act 
of  1880,  above,  do  not  belong  to  the  Army  proper.  The  en- 
actment upon  this  point  is  in  general  terms;  but  Congress 
must  be  taken  to  have  had  in  view  the  creation  of  a  higher 
rank  of  the  same  sort  as  that  from  which  the  person  appointed 
was  to  come. 

If  I  have  rightly  construed  this  legislation  in  other  re- 
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spectSy  it  is  an  alteration  not  so  much  of  rank  as  of  mili- 
tary quality  that  is  required  to  change  a  Signal  Service 
sergeant  into  a  second  lieutenant  in  the  Army  proper.  The 
general  scope  of  the  enactment  in  which  this  clause  is  found 
concerns  the  Signal  Corps,  and  in  the  absence  of  express 
qualification  to  the  contrary,  that  scope  must  define  the 
extent  of  any  otherwise  indefinite  term  therein  found :  nos- 
citur  a  soeiis. 

Besides  this  observation,  it  is  noticeable  that  at  the  same 
time  that  this  act  was  p.ending  before  Congress  that  body 
was  maturing  another  (1880,  chap.  2d3,  sees.  3  and  4, 20  Stat., 
150),  applying  in  terms  to  non-commissioned  officers  and 
second  lieutenants  of  the  Army  proper,  and  very  much  more 
restricted  in  operation.  It  is  hardly  supposable  that  the 
legislature  intended  in  both  cases  to  meet  and  remedy  the 
same  evil.  This  circumstance  renders  more  certain  the  above 
condusiOD,  that  the  evil  sought  to  be  remedied  in  the  eighty- 
first  chapter  of  the  act  of  1880,  by  the  creation  of  second 
lieutenants,  was  one  affecting  the  Signal  Service  alone,  and 
therefore  that  the  remedy  therein  devised  is  to  be  restrained 
in  its  effect  to  that. 

Upon  the  whole  I  have  to  repeat,  as  an  answer  to  the 
questions  stated  by  you,  the  qualified  language  first  above 
employed. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitar-Oeneral 

The  Seobbtaby  of  Wab. 

Approved : 

WAYNE  MaoVBAGH. 
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PAY  OF  CHARLES  M.  BLAKE. 

The  amount  drawn  by  Charles  M.  Blake  for  pay  as  chaplain  in  the  Army 
from  May  14,  1878,  to  the  date  of  his  acceptance  of  appointment  as 
post  chaplain,  with  advice  and  consent  of  the  Senate  (May  23,  1881), 
may  be  charged  against  him  and  withheld  from  his  pay  thereafter 
accruing. 

Semhle,  however,  that  he  may  be  allowed  the  benefit  of  his  actual  sery- 
ice  from  June  21, 1878,  to  March  4,  1879,  for  longevity. 

Department  op  Justick, 

July  5, 1881. 

Sis  :  Yonrs  of  the  16th  instant,  addressed  to  the  Attorney- 
General,  is  as  follows : 

<<  In  a  letter  addressed  to  this  Department,  under  date 
of  the  9th  instant,  the  Second  Comptroller  of  the  Treasury 
states  that  *  in  consequence  of  Special  Order  No.  212,  War 
Department,  Adjutant-General's  OflSce,  October  2, 1878  (copy 
inclosed),  Bev.  Charles  M.  Blake  drew  pay  as  post  chaplain, 
n.  S.  Army,  from  May  14, 1878,  to  a  date  later  than  the  1st 
of  January  of  the  present  year,'  and  *  in  view  of  the  decision 
recently  made  by  the  Supreme  Court  in  the  suit  brought  by 
said  Blake  against  the  United  States,  and  his  subsequent 
appointment  as  post  chapli^in  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,'  requests  that  the  fol- 
lowing questions  be  submitted  for  his  opinion  to  the  honor- 
able  the  Attorney-General : 

*<'(1)  Should  the  amount  drawn  by  said  Blake  as  pay  for 
the  period,  or  any  part  of  the  period,  from  May  14, 1878,  to 
the  date  of  the  acceptance  by  him  of  said  appointment,  by 
and  with  the  advice  and  consent  of  the  Senate,  be  charged 
against  him,  and  withheld  from  his  pay  hereafter  to  accrue, 
or  otherwise  collected?" 

<<^(2)  Is  said  Blake  entitled  to  be  credited  with  said 
period,  or  any  part  thereof,  in  computing  his  service  for 
longevity  pay  ? ' 

<<  I  have  the  honor  to  ask  that  you  will  please  favor  this 
Department  with  an  opinion  upon  the  questions  submitted 
by  the  Second  Comptroller,  as  above  quoted." 

The  order  referred  to  above  gives  effect  to  certain  action 
by  President  Hayes,  September  28,  1878,  pronouncing  Mr. 
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Blake's  resiguatiou  vaidy  for  insanity,  and  restoring  him  to 
his  place  as  post  chaplain,  with  pay  from  May  14,  1878,  at 
which  time  a  vacancy  <^not  since  filled"  had  occurred  in  that 
class  of  o£Scers« 

With  all  dae  deference  to  the  grave  official  action  by 
which  President  Hayes  sought  to  rectify  the  miscarriage 
which  he  considered  to  have  taken  place  in  Mr.  Blake's  case, 
since  the  decision  by  the  Supreme  Court,  alluded  to  by  you, 
tbat  must  be  assumed  to  have  been  a  nullity y  at  least  for  the 
special  purpose  intended,  it  is  true  that  there  is  ground — 
ut  res  magis  veleaty  etc. — to  consider  such  action  as  substan* 
tially  a  reappointment  of  Mr.  Blake  to  a  vacancy  then  exist- 
ing. But  legislation  has  greatly  narrowed  the  effect  of  such 
reappointment  It  is  probable  that  both  section  1756  and  sec- 
tion 1761  of  the  Revised  Statutes  will  be  found  to  forbid  his 
receiving  pay  thereunder.  For,  as  it  must  be  assumed  under 
the  decision  by  the  court  that  he  was  then  entirely  denuded 
of  all  official  character  under  his  previous  appointment,  it 
was  necessary  that  he  should  have  taken  the  oath  of  office 
again  after  his  restoration  in  order  to  be  entitled  Uypay;  and 
so  also,  inasmuch  as  the  Senate  was  in  session  at  the  time  of 
the  origination  of  the  vacancy  so  filled,  any  receipt  of  salary 
under  the  circumstances,  upon  that  account,  was  expressly 
forbidden. 

(1)  I  therefore  answer  your  first  question  in  the  affirma- 
tive, remarking  that  obviously  it  can  make  no  difference 
that  the  payments  during  the  period  mentioned  were  by  con- 
sult of  the  executive  department.  That  consent  was  official 
laches^  and  does  not  affect  any  otherwise  just  claim  of  the 
United  States. 

(2)  In  reply  to  the  second  question :  I  am  of  the  opinion 
that  the  more  probable  conclusion  is  that  the  intended  res- 
toration was  virtually  an  appointment  to  fill  a  vacancy, 
which,  although  it  originated  while  the  Senate  was  in  ses- 
sion, still  also  "  happened  "  to  exist  during  the  recess  next 
ensuing,  and  therefore  was  valid,  except  for  the  purpose 
mentioned  above,  until  the  end  of  the  next  session  of  the 
Senate— i.  c,  from  the  2l8t  of  June,  1878,  until  the  4th  of 
March,  1879,  no  relation  of  the  operation  of  such  appoint- 
ment being  admissible   for  any  part  of  the  period  during 
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which  the  Senate  was  in  session.    Nothing  occurs  to  me  to 
prevent  Mr.  Blake's  being  allowed  the  benefit  for  longevity 
pay  of  this  period  of  eight  months  and  eleven  days  of  actual 
service  under  the  above  action  of  President  Hayes. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solioitor-GmeraL 
The  Sbceetaey  op  Wab. 

Approved ; 

WAYNE  MACVBAGa 


RETIRED  LIST  OF  THE  NAVY. 

Where  W.,  while  boldiug  a  commiaBion  as  captain  in  the  Navy,  was 
appointed  to  the  office  of  Chief  of  the  Bureau  of  Navigation,  with  the 
rehktive  rank  of  commodore :  Held  that  in  case  of  his  retirement  by 
reason  of  a  disability  incident  to  the  service,  or  on  his  application, 
during  bis  incumbency  of  that  office,  and  whilst  he  is  borne  on  the 
Navy  Register  as  a  captain,  he  should  be  placed  on  the  retired  list 
with  the  rank  of  captain,  and  that,  on  being  thus  retired,  he  would 
be  entitled  to  75  per  centum  of  tbe  sea-pay  of  officers  of  that  rank. 

Department  op  Justice, 

July  8, 1881. 

Sir  :  Tour  letter  of  the  1st  of  July  submits  to  me  two 
questions : 

First.  In  the  event  of  a  finding  by  the  retiring  board,  in 
the  case  of  Commodore  Whiting,  that  he  is  incapacitated 
for  active  service,  and  that  bis  incapacity  is  a  result  of  an 
incident  of  the  service,  or  of  his  application  for  retirement, 
under  the  provisions  of  section  1443,  Revised  Statutes,  vau 
he  be  placed  on  the  retired  list,  with  the  rank  which  he 
now  holds,  that  of  commodore? 

Second.  If  Commodore  Whiting  should  be  retired  under 
either  of  the  conditions  stated  in  the  preceding  question, 
would  he  be  entitled  to  75  per  centum  of  the  sea-pay  of 
officers  of  the  rank  which  he  now  holds,  that  of  commodore  t 
(Sec.  1588,  Rev.  Stat.) 

In  my  opinion  both  questions  must  be  answered  in  the 
negative. 

It  is  stated  in  your  communication  that  on  the  11th  of 
June,  1878,  William  D.  Whiting  was  appointed  Chief  of  the 
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Bureau  of  Navigation,  and  it  appears  from  tbe  Navy  Begis- 
ter  that  he  is  borne  on  the  list  of  captains  by  virtue  of  a 
commission  dated  19th  August,  1872. 

The  appointment  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate  (under  sees.  421  and  422,  Bev. 
Stat.),  of  Captain  Whiting  to  be  Chief  of  the  Bureau  of  Nav- 
igation was  an  in  vesture  of  him  with  an  additional  o£Sce. 

While  Chief  of  the  Bureau  of  Navigation  he  remains  a 
captain  in  the  Navy  (10  Opin.,  378).  By  virtue  of  the  former 
office,  his  orders  have  the  force  and  effect  of  an  order  emanat- 
ing from  the  Secretary  of  the  Navy  (sec.  420),  and  while  he 
continues  to  hold  said  office  he  has  the  relative  rank  of  com- 
modore  (sec  1472.)  The  first  question  you  suggest  is  as 
to  the  meaning  of  the  words  ^^  grades  to  which  they  belonged 
respectively  at  the  time  of  their  retirement  and  continue  to 
be  borne  on  the  Navy  Register"  in  section  1457.  The  real 
question  is,  if  Captain  Whiting  should  be  retired  while  hold- 
ing the  office  of  captain  of  the  United  States  Navy  and  the 
offtceof  Chief  of  the  Bureau  of  Navigation,  does  he  belong 
to  the  grade  of  commodore  or  of  captain  t 

The  discussion  by  my  predecessor  (16  Opin.,  414)  of  the 
words  *^ grade"  and  ^^ relative  rank"  leave  little  to  be  said 
on  the  difference  in  their  meaning.  While  this  case  is  not 
in  strict  analogy  with  the  one  then  under  consideration,  the 
principles  controlling  in  that  opinion  seem  applicable  here, 
and  I  am  of  opinion  that  the  grade  to  which  Mr.  Whiting 
belongs  for  the  purposes  of  section  1457  is  that  of  captain, 
and  not  that  of  the  relative  rank  incidental  to  his  temporary 
occupation  of  another  and  distinct  office.  For  it  is  by  virtue 
of  his  office  of  captain,  and  not  of  chief  of  a  bureau,  that  he  is 
entitled  to  examination  for  promotion  and  that  he  is  entitled 
or  subject  to  retirement.  It  may  further  be  remarked  that 
within  the  language  of  section  1457  he  *^  continues  to  be 
borne  on  the  Navy  Register"  as  captain,  and  that  the 
moment  he  ceases  to  be  chief  of  the  bureau  he  loses  his  rela- 
tive rank  of  commodore. 

Congress  has  expressly  provided  (sec.  1473)  that  the  chiefs 
of  four  bureaus  shall  on  retirement  retain  their  relative  rank 
of  commodore.     Expressio  unius  exclusio  alteritis. 

This  difference  between  the  relative  rank  of  the  chief  of 
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the  bureau  and  his  actual  grade  is  still  further  recognized  in 
the  provision  for  his  compensation. 

The  pay  of  chiefs  of  bureaus  in  the  Navy  Department  shall 
be  the  highest  pay  of  the  grade  to  which  they  belong,  but 
not  below  that  of  commodore.    (Sec.  1565.) 

It  is  under  section  1583  that  your  second  question  arises ; 
that  section  provides  that  the  pay  of  officers  retired  under 
certain  circumstances  ^'  shall  be  equal  to  75  per  centum  of  the 
sea-pay  provided  by  this  chapter  for  the  grade  or  rank  which 
they  held  respectively  at  the  time  of  their  retirement,"  The 
answer  to  the  former  question  goes  far  to  solve  this ;  for  in 
the  absence  of  express  provision  it  would  be  an  imputation 
of  inconsistency  to  hold  that  Congress  meant  to  retire  an 
officer  as  captain  with  the  pay  of  commodore. 

The  retirement  of  Commodore  Whiting  will  find  him  hold- 
ing the  actual  grade  of  captain  and  the  relative  rank  of 
commodore. 

The  selection  of  a  line  officer  for  the  chiefship  of  a  bureau 
is  not  limited  to  commodores  and  those  lower  in  rank,  and 
if  (sec.  1472)  the  office  is  filled  by  a  line  officer  above  the 
rank  of  commodore,  he  acquires  no  relative  rank.  Similarly 
he  is  to  be  paid  (sec.  1565)  according  to  the  highest  pay  of 
his  grade,  and  when  retired,  will  receive  (sec.  1588)  75  per 
centum  of  the  sea-pay  for  the  grade  or  rank  which  he  held. 
The  interchaugeability  of  the  words  rank  and  grade  through- 
out the  statutes  leads  me  to  the  conclusion  that  whatever 
may  have  been  their  original  difterences  in  meaning,  they 
are  now  to  a  great  extent  used  synonymously — especially 
when  we  find  them,  as  in  section  1588,  connected  by  a  dis- 
junctive, and  with  no  indication  that  either  shall  control. 
Of  course  the  words  "  I'elative  rank  "  bear  an  entirely  dif- 
ferent meaning,  as  pointed  out  by  Attorney-General  Devens, 
[8upra)^  and  it  seems  to  me  that  if  relative  rank  was  meant 
instead  of  actual  rank  or  actual  grade,  it  would  have  been 
so  expressed. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVEAGH. 

The  Seobetaby  of  the  Navy. 
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SOLDIERS'  HOME. 

The  Soldiers'  Home  is  not  entitled  to  bounty  land-warrants  belonging 
to  the  estates  of  deceased  soldiers  which  remain  unclaimed  for  the 
period  of  three  years  after  their  decease. 

Department  op  Justice, 

July  9, 1881. 

Sir:  Your  commanicatioD  of  the  28th  Jane,  1881,  re- 
qaests  my  opinion  as  to  the  right  of  the  Soldiers'  Home  to 
certain  bounty  laud-warrants  which  have  been  tamed  over 
as  part  of  the  effects  of  deceased  soldiers.  An  examination 
of  the  warrants  (furnished  me  by  the  Second  Auditor)  shows 
them  to  have  been  issued  in  the  years  1848, 1851,  and  1852, 
under  the  act  of  11th  February,  1847,  sec.  9,  (11  Stat.,  125.) 

Section  7  of  the  act  of  March  3,  1850,  (9  Stat.,  596)  pro- 
vided  ^^That  for  the  support  of  the  said  institation  [the  Mili- 
tary Asylum,  now  the  Soldiers'  Home],  the  following  funds 
shall  be  set  apart,  and  the  same  are  hereby  appropriated, 
*  *  *  all  moneys  belonging  to  the  estates  of  deceased 
soldiers  which  now  are  or  may  be  hereafter  unclaimed,''  etc 

An  examination  of  the  other  sources  of  revenue  enumer- 
ated  in  that  section  shows  them  all  to  be,  as  indicated  in 
the  opening  sentence,  ^<  funds."  The  act  of  1847  provides 
(sec.  9}  that  the  certificate  or  warrant  may  be  located  by  the 
warrantee  or  his  heirs  at  law,  and  it  was  not  until  1852  that 
they  were  made  assignable,  and  not  until  1858  that  they 
were  declared  to  be  personal  chattels.  It  is  clear,  therefore, 
that  when  the  act  of  1851  was  passed  these  certificates  were 
not  meant  to  be  included  in  the  word  ^'moneys."  Subse- 
quent legislation,  while  it  has  changed  their  character  some- 
what, still  leaves  them  chattels  personal,  assignable  by  an 
instrument  in  writing,  but  has  not  made  them  money. 

it  is  suggested  by  the  commissioners  of  the  Soldiers' 
Home  that  the  certificate  might  be  converted  into  money 
and  the  proceeds  held  by  them  until  demanded  by  the  heirs 
or  legal  representatives  of  the  deceased.  Apart  from  the 
absence  of  any  express  enactment  authorizing  the  transfer 
by  the  commissioners  of  such  warrants,  it  seems  to  me  that 
section  4818,  Bevised  Statutes,  does  not  contemplate  the 
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transfer  to  the  commissioners  of  any  part  of  the  estates  of 
deceased  soldiers  except  money.  The  certificate  is  not  even 
a  right  to  demand  money ;  it  is  merely  a  *' right  to  locate  said 
warrant  on  any  quarter  section  of  land  snbject  to  private  en- 
try." The  personal  effects  which  would  perish  with  the  using 
are  not  ^^transfered"  to  the  Soldiers'  Home,  but  money,  hav- 
ing no  ear-marks,  can  at  any  time  be  returned  in  kind.  Land 
warrants,  or  any  other  species  of  personal  property  which,  to 
become  available,  would  have  to  be  sold,  might  or  might  not 
be  replaced  in  kind,  and,  when  demanded,  might  command 
in  the  market  a  very  different  price  from  that  obtained  by 
the  commissioners. 

I  am  of  opinion  that  the  Soldiers'  Home  is  not  entitled  to 
bounty  land-warrants  belonging  to  the  estates  of  deceased 
soldiers  and  which  remain  unclaimed  for  the  period  of  three 
years  subsequent  to  the  death  of  such  soldiers. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVBAGH. 

The  Sbobetary  of  War. 


COMMISSIONER  OF  THE  DISTRICT  OF  COLUMBIA. 

Under  the  act  of  Jane  11, 1878,  chapter  180,  with  the  exception  of  the 
first  two,  all  appointmente  to  the  office  of  CommiMioner  of  the  Dis- 
trict of  Colambia  are  to  be  for  the  term  of  three  years. 

Department  of  Justice, 

July  11, 1881. 

Sir:  The  commission  of  Hon.  Thomas  P.  Morgan,  Com- 
missioner of  this  District,  was  issued  December  16, 1879,  and 
expires  in  three  years  from  that  day. 

The  act  of  Jane  11, 1878,  chapter  180,  section  1,  condnd- 
ing  paragraph  (20  Stats.,  103)  declares  that  <^The  official  term 
of  said  Commissioners  appointed  from  civil  life  shall  be  three 
years,  and  until  their  snccessors  shall  be  appointed  and  qnal- 
ified,  but  the  first  appointment  shall  be  one  Commissioner  for 
one  year  and  one  for  two  years  and  at  the  expiration  of 
their  respective  terms  their  snccessors  shall  be  appointed 
for  three  years.^ 


TO   THE   PRESIDENT.  159 


111. 


It  is  seen  that  neither  of  the  flrst  appointments  were  to  be 
for  three  years ;  bnt  all  subsequent  ones  are  to  be  for  that 
term. 

The  word  **term,"  or  ^<  terms,"  in  this  statute,  was  con- 
strued by  my  predecessor  to  mean  '<  term  of  service,"  and  by 
his  direction  a  letter  from  this  to  the  State  Department  was 
written  December  22, 1879,  to  the  effect  that  Mr.  Morgan's 
commission  should  be  made  to  run  for  three  years  from  date, 
and  it  was  accordingly  so  framed. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVBAGH. 

The  President. 


DUTIABLE  MATTER  TRANSMITTED  BY  MAIL. 

Foreign  magazines  and  newspapers  transported  by  mail  from  Canada 
into  the  United  States,  addressed  to  dealers,  for  the  purpose  of  sale  by 
them,  or  of  being  by  them  distributed  among  subscribers,  are  dutiable. 

The  postal  convention  with  Canada  and  the  act  of  March  3,  1879,  chap- 
ter 180,  section  15,  were  not  intended  to  affect  existing  tariff  laws. 

DEPARTMENT  OF  JUSTICE, 

July  11,  1881. 

Sir:  Yonrs  of  the  Ist  instant,  with  accompanying  papers, 
states,  substantially,  that  tons  of  foreign  English  magazines 
and  newspapers  are  constantly  being  shipped  by  mail  over 
.the  Grand  Trunk  Railway  from  Toronto,  Canada,  into  this 
country,  addressed  to  dealers,  for  the  purpose  of  sale  by  them, 
or  of  being  by  them  distribated  among  individual  subscribers 
in  the  United  States.  The  collector  at  Detroit  wishes  to 
know  from  you  whether  these  magazines  and  newspapers  are 
subject  to  duty,  or  are  entitled  to  free  entry,  if  received  here 
by  mail,  they  being  clearly  dutiable  if  otherwise  brought  into 
this  country. 

In  my  opinion,  such  matter,  so  addressed  and  forwarded, 
is  subject  to  the  established  rate  of  duty.  The  postal  con- 
vention with  Canada  and  the  act  of  March  3, 1879,  chapter 
180,  section  15  (20  Stats.,  359),  in  stipulating  for  the  trans- 
mission and  delivery  of  such  matter  through  the  mails  ^<  at 
the  same  rate  as  if  published  in  the  United  States,"  were  not 
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intended  to  affect  existing  tariif  legislation,  bnt  simply  to 
say  that  the  postage  shoald  be  the  same  wherever  pablished, 
leaving  other  charges  to  be  determined  by  other  statutes. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVBAGB. 
Hon.  Wm.  Windom,. 

Secretary  of  the  Treasury. 


RESERVATION  OF  LAND  FOR  PUBLIC  USES. 

Where  public  land  subject  to  homestead  settlement  has  been  duly  en- 
tered under  the  homestead  law,  it  thenceforth  ceases  to  be  at  the  dis- 
posal of  the  Government  po  long  as  the  entry  of  the  settler  subsists. 
Hence  it  cannot,  whilst  such  entry  stands,  be  set  apart  by  the  Presi- 
dent for  a  military  reservation. 

Where,  however,  a  pre-emption  filing  has  been  madeof  pnblic  lands,  the 
laud  covered  thereby  may  be  set  apart  by  the  President  for  such  res- 
ervation at  any  time  previous  to  payment  and  entry  by  the  settler 
under  the  pre  emption  law. 

Department  of  Justice, 

July  15, 1881. 

Sir  :  By  a  letter  received  from  the  chief  clerk  of  your  De- 
partment, dated  the  27th  of  May  last,  inclosiug  papers  rela- 
tive to  the  proposed  withdrawal  of  lands  for  a  military  reser- 
vation on  the  Bio  de  la  Plata,  in  Colorado,  I  am  informed  that 
yon  desire  my  opinion  upon  this  question,  ^<  Where  public 
lauds  have  been  surveyed,  and  preemption  filings  or  home- 
stead entries  have  been  made  in  accordance  with  law,  may 
the  Executive,  prior  to  the  completion  of  full  title  in  the  set- 
tler, set  apart  and  declare  a  military  reservation  embracing 
the  lands  of  said  settler  t"  I  have  now  the  honor  to  state  to 
you  my  views  thereon. 

That  the  President  has  power  to  reserve  from  sale  and  to  set 
apart  for  public  uses  such  portions  of  the  public  domain  as  are 
required  by  the  exigencies  of  the  public  service  to  be  appropri- 
ated to  those  uses  is  too  well  established  to  admit  of  doubt.  In 
the  case  of  OrisarY. McDowell  (6  Wall.,381)  the  Supreme  Court 
remark:  "  From  an  early  period  in  the  history  of  the  Govern- 
ment it  has  been  the  practice  of  the  President  to  order  from 
time  to  time,  as  the  exigencies  of  the  public  service  required, 
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parcels  of  laud  belongiDg  to  the  United  States  to  be  reserved 
form  sale  aud  set  apart  for  public  uses.  The  authority  of  the 
President  in  this  respect  is  recognized  in  numerous  acts  of  Con- 
gress." The  question  submitted  indeed  assumes  the  existence 
of  the  iK>wer,  and  suggests  that  there  is  doubt  only  as  to 
whether  it  can  be  exercised  with  respect  to  lands  which  at  the 
time  are  included  in  a  preemptiou  filing  or  homestead  entry, 
and  to  which  steps  have  thus  already  been  taken  by  an  indi- 
vidual to  acquire  title  under  the  general  land  laws. 

The  power  of  the  President  above  adverted  to  extends  to 
lands  which  belong  to  the  public  domain  of  the  United  States, 
and  are  subject  to  sale  or  other  disposal  under  the  general 
land  laws.  It  is  capable  of  being  exercised  with  respect  to 
such  lands  so  long  as  they  remain  unappropriated  and  un- 
severed  from  the  public  domain,  but  no  longer.  When  an 
entry  thereof  is  made  under  those  laws  (whether  preemption, 
homestead,  or  other)  the  particular  land  entered  thus  becomes 
segregated  from  the  mass  of  public  lands  and  takes  the  char- 
acter  of  private  property.  "  In  no  just  sense,"  observe  the 
Supreme  Court  in  ^Yither9poon  v.  Ihmcan  (4  Wall.,  218)  "can 
lands  be  said  to  be  public  lands  after  they  have  been  entered 
at  the  land  office  and  a  certificate  of  entry  obtained.  If  pub- 
lic lands  before  the  entry,  after  it  they  are  private  property." 

In  regard  to  the  case  of  a  homestead  settlement,  the  claim 
of  a  settler  is  initiated  by  an  entry  of  the  land.  This  is  effected 
by  making  an  application  at  the  proper  land  office,  filing  the 
affidavit  and  paying  the  amount  required  by  section  2290,  Re- 
vised Statutes,  and  also  paying  the  commissions  as  required 
by  section  2238,  Revised  Statutes.  It  is  true  a  certificate  of 
entry  is  not  then  given,  the  certificate  being,  under  section 
2291,  Revised  Statutes,  withheld  "  until  the  expiration  of  five 
years  from  the  dateof  such  entry,"  at  the  end  of  which  period, 
or  within  two  years  thereafter,  upon  proof  of  settlement  and 
cultivation  during  that  period  and  payment  of  the  commis- 
sions remaining  to  be  paid,  it  is  issued.  But  upon  the  entry 
a  right  in  favor  of  the  settler  would  seem  to  attach  to  the 
land,  which  is  liable  to  be  defeated  only  by  failure  on  his  part 
to  comply  with  the  requirements  of  the  homestead  law  in  re- 
gard to  settlement  and  cultivation.  This  right  amounts  to  an 
equitable  interest  in  the  land,  subject  to  the  future  perform- 
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auce  by  the  settler  of  certain  conditions  (in  the  event  of  which 
he  becomes  invested  with  fall  and  complete  ownership),  and 
until  forfeited  by  failure  to  perform  the  conditions,  it  must,  I 
think,  prevail  not  only  against  individuals,  but  against  the 
Government.  That,  in  contemplation  of  the  homestead  law, 
the  settler  acquires  by  his  entry  an  immediate  interest  in  the 
land,  which  (for  the  time  being,  at  least)  thereby  becomes 
severed  from  the  public  domain,  appears  from  the  htnguage 
of  section  2297,  Bevised  Statutes,  wherein  it  is  provided  that 
in  certain  contingencies  ^^  the  land  so  entered  shall  revert  to 
the  Government,'' 

The  result  to  which  this  leads  is,  that  where  public  land 
subject  to  homestead  settlement  has  been  duly  entered  under 
the  homestead  law,  it  thenceforth  ceases  to  be  at  the  disposal 
of  the  Government  so  long  as  the  claim  or  entry  of  the  settler 
subsists. 

The  case  of  a  settlement  on  public  land  with  a  view  to 
acquire  a  right  of  pre-emption,  where  a  declaratory  state* 
ment  has  been  filed,  and  other  preliminary  steps  taken  by  the 
settler,  but  by  whom  payment  for  and  entry  of  the  laud  have 
not  yet  been  made,  which  remains  to  be  considered,  is  re- 
lieved of  much  of  its  difiiculty  by  the  doctrine  laid  down  by 
the  Supreme  Court  in  Friabie  v.  Whitney  (19  WalL,  187),  and  in 
the  Toaemite  Valley  ease  (15  Wall.,  77),  respecting  the  right 
of  the  settler  in  such  case  as  against  the  Government.  It 
was  there  held  that  under  the  pre-emption  laws  mere  occu- 
pation and  improvement  of  any  portion  of  the  public  lands  of 
the  United  States,  with  a  view  to  pre-emption,  do  not  confer 
upon  the  settler  any  right  in  the  laud  occupied  as  againet  the 
United  States^  or  impair  in  any  respect  the  power  of  Congress 
to  dispose  of  the  land  in  any  way  it  may  deem  proper;  that 
the  power  of  regulation  and  disposition,  conferred  upon  Con- 
gress by  the  Constitution,  only  ceases  when  all  the  prelimi- 
nary acts  prescribed  by  those  laws  for  the  acquisition  of  the 
title,  including  the  payment  of  the  price  of  the  land,  have 
been  performed  by  the  settler;  that  until  such  payment  and 
entry  the  acts  of  Congress  give  to  the  settler  only  a  privi- 
lege of  pre-emption  in  case  the  lands  are  offered  for  sale 
in  the  usual  manner — that  is,  the  privilege  to  purchase  them 
in  that  event  in  preference  to  others;  and  that  the  legislation 
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thus  adopted  for  the  benetit  of  settlers  was  not  intended  to 
deprive  Oongress  of  the  power  to  make  any  other  disposi- 
tion of  the  lands  before  they  are  offered  for  sale  or  to  appro- 
priate them  to  any  public  ase.  **  It  seems  to  as  little  less 
than  absard,''  remark  the  court  in  the  case  last  cited,  ^^  to 
say  that  a  settler  or  any  other  person  by  acqairing  a  right 
to  be  preferred  in  the  purchase  of  property,  provided  a  sale 
is  made  by  the  owner,  thereby  acquires  a  right  to  compel 
the  owner  to  sell,  or  such  an  interest  in  the  property  as  to 
deprive  the  owner  of  the  power  to  control  its  disposition." 

rThus  it  is  no  longer  an  open  question  that  public  land, 
covered  by  a  pre-emption  filing,  but  as  to  which  there  has 
been  no  payment  and  entry  by  the  settler,  may  be  appropri- 
ated by  Oongress  to  public  purposes  or  otherwise  disposed 
of  without  thereby  involving  a  collision  with,  or  invasion  of, 
any  right  or  interest  of  the  settler  in  and  to  the  land. 

The  inquiry  now  is,  can  the  President  in  such  case,  under 
his  power  to  reserve  and  set  apart  lands  of  the  United  States 
for  public  uses,  make  a  similar  disposition  of  tbe  land  for 
such  uses.  It  should  be  borne  in  mind  that  the  power  of  the 
President  here  referred  to  is  recognized  by  Congress  (OrUar 
V.  McDotoeU^  9upra).  Such  recognition  is  equivalent  to  a 
grant.  Hence,  in  reserving  and  setting  apart  a  particular 
piece  of  land  for  a  special  public  use,  the  President  must  be 
regarded  as  acting  by  authority  of  Congress,  and  unless  this 
authority  is  so  restricted  as  not  to  extend  to  land  covered  by 
a  pre-emption  filing  (and  I  am  not  aware  of  any  restriction 
of  that  sort),  I  do  not  see  why  such  land  may  not  be  as  effect- 
ually reserved  and  set  apart  by  the  President  thereunder  as 
by  the  direct  action  of  Congress.  Land  so  covered,  where 
payment  and  entry  have  not  been  made,  is  subject  to  appro- 
priation or  disposal  by  Congress  simply  because,  although 
occupied  with  a  view  to  pre-emption,  the  settler  has  not  by 
virtue  of  his  occupancy  acquired  any  interest  whatever 
therein  as  against  the  Government,  and  it  still  remains  a 
part  of  the  public  domain,  over  the  disposition  of  which 
Oongress  has  ftiU  control.  Upon  the  same  ground  (namely^ 
the  absence  of  any  right  in  the  settler  to  the  land  as  against 
the  Government,  and  the  fact  that  it  continues  in  the  abso- 
lute ownership  of  tbe  latter)  such  land  would  seem  to  be  sub- 
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ject  to  reservation  for  pablio  ases  by  the  PresideDt  wheu 
acting  by  autliority  of  Oongress. 

I  am  therefore  of  opinion  that  where  a  homestead  entry  of 
public  lands  has  been  made  by  a  settler,  the  land  so  entered 
cannot,  whilst  such  entry  stands,  be  set  apart  by  the  Presi- 
dent for  a  military  reservation,  even  ^'  prior  to  the  comple- 
tion of  full  title  in  the  settler ;"  but  that  where  a  pre-emption 
filing  has  been  made  of  public  lands,  the  land  covered  thereby 
may  be  set  apart  by  the  President  for  such  reservation  at 
any  time  previous  to  payment  and  entry  by  the  settler  under 
the  pre-emption  law. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoVEAGH. 

non.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


POSTAGE  ON  NEWSPAPERS  AND  PERIODICALS. 

Where  there  is  a  letter-oarrier  office  at  the  place  of  pablioation  of  a 
newspaper  or  periodical,  and  at  another  place,  within  another  postal 
district,  a  news-dealer  is  employed  by  the  publisher  to  mail  at  the  lat- 
ter place  copies  of  the  newspaper  or  periodical  intended  for  distribu- 
tion to  subscribers  at  the  former  place,  such  copies  are  not  entitled  to 
transmission  through  the  mail  at  pound  rates. 

Department  op  Justice, 

July  19, 1881. 

Sir:  Yonr  letter  of  the  7tli  ultimo,  directing  attention  to 
the  opinion  of  my  predecessor,  dated  December  19, 1878,  in 
regard  to  the  rate  of  postage  chargeable  on  the  Missionary 
Herald  in  the  case  there  stated  (16  Opin.,  232),  requests  my 
views  apon  a  point  not  considered  in  tbat  opinion. 

It  was  there  held  that  the  Herald,  a  paper  issued  less  often 
than  once  a  week,  the  publication  office  whereof  is  in  Boston, 
Mass.,  but  its  subscription  list  as  to  Boston  and  the  adjacent 
towns  was  owned  by  a  news-dealer  in  Brookline,  Mass.,  from 
whence  aU  copies  intended  for  subscribers  in  Boston  were 
mailed  by  him,  was  chargeable  only  with  pound  rates  on  the 
copies  so  mailed.  It  was  also  observed  in  that  connection 
that  there  was  no  suggestion  that  the  ownership  of  the  sub- 
scription list  by  the  news-dealer  was  a  mere  pretense,  or  that 
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be  was  simply  au  ageut  of  the  publisbers  of  the  paper;  aud 
as  to  what  the  law  might  be  in  such  case  (this  is  the  poiut 
above  referred  to)  no  opinion  was  expressed. 

In  the  case  jast  adverted  to,  i.  e.,  where  there  is  a  letter- 
carrier  office  at  the  place  of  x^ublication  of  a  paper,  aud  a 
news-dealer  at  another  place,  within  another  postal  district, 
is  employed  by  the  publishers  to  mail  at  the  latter  place 
copies  of  the  paper  intended  for  distribution  to  subscribers 
at  the  former  place,  I  am  of  opinion  that  under  the  existing 
law  the  copies  would  not  be  entitled  to  transmission  through 
the  mail  at  the  pound  rates. 

Under  section  11  of  the  act  of  March  3, 1879,  chapter  180, 
such  copies  would  be  entitled  to  transmission  at  pound  rates 
if  ^<  sent  from  a  news  agency  to  actual  subscribers  thereto,  or 
to  other  news  agents."  But  by  *^  actual  subscribers  thereto," 
as  there  used,  is  meant  those  who  have  in  fact  subscribed  for 
the  paper,  and  who,  in  subscribing,  have  dealt  directly  with 
the  agency,  or  whose  subscriptions  have  been  obtained  for  or 
in  behalf  of  the  agency,  the  subscription  list  being  in  all 
cases  owned  by  the  news-dealer.  To  give  this  provision  a 
more  enlarged  construction,  and  hold  that  it  entitles  a  news- 
dealer to  mail  from  his  agency,  at  the  pound  rates,  to  actual 
snbscribers  to  a  paper  where  the  subscription  list  does  not 
belong  to  him,  and  where  he  acts  merely  as  an  employ^  or 
agent  of  the  publishers,  would  open  the  door  to  an  evasion 
of  the  proviso  in  section  25  of  same  act,  by  which  special 
rates  are  prescribed  for  newspapers  (excepting  weeklies)  and 
periodicals,  when  the  same  are  deposited  in  a  letter-carrier 
office  for  delivery  by  its  carriers.  It  would  enable  pub- 
lishers of  newspapers  and  periodicals,  where  the  office  of 
publication  is  at  a  place  at  which  there  is  a  letter-carrier 
office,  to  obtain  delivery  to  their  subscribers  in  such  place 
by  the  letter-carriers  without  payment  of  the  special  rates, 
simply  by  employing  a  news-dealer  in  some  adjacent  town 
or  village  to  do  the  mailing  there. 
I  am,  sir,  very  respectfully, 

WAYNE  MaoVEAGH. 

Hon.  Thomas  L.  James, 

Postmaster-  OeneraL 
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COMPENSATION  FOR  EXPEDITED  POSTAL  SERVICE. 

The  proviso  in  the  second  section  of  the  act  of  April  7,  1880,  chapter  78, 
limits  the  power  of  the  Postmaster-General  to  allow  increased  pay  for 
expedited  service  to  fifty  per  centnm  of  the  compensation  expressed  in 
the  original  contract.  The  original  letting,  and  not  any  sabsequent  in- 
crease of  service  and  pay,  nnder  section  3960,  Revised  Statutes,  is  made 
the  standard  of  limitation. 

Department  op  Justice, 

July  20,  1881. 

Sir  :  Referring  me  to  sectioDS  3960  and  3961  of  the  Be- 
vised  Statutes,  years  of  the  6th  ultimo  asks  whether  the  aet 
of  April  7f  1880,  limits  an  allowance  for  expedition  in  carrying 
the  mail  to  an  amount  not  exceeding  fifty  per  cent,  upon  the 
original  compensation  expressed  in  the  contract,  or  to  such 
contract  price  as  increased  by  any  additional  allowance  for 
increased  service  ordered  under  Revised  Statutes,  section 
3960. 

I  understand  increase  of  service  mentioned  in  Revised  Stat- 
utes, section  3960,  to  mean  an  additional  number  of  trips  above 
that  originally  contracted  for,  and  expedited  service  to  mean 
a  speedier  performance  of  each  trip  than  was  originally  stip- 
ulated for. 

Revised  Statutes,  section  3960,  relating  to  increase  of  serv- 
ice, reads  as  follows : 

^<  Compensation  for  additional  service  in  carrying  the  mail 
shall  not  be  in  excess  of  the  exact  proportion  which  the  orig- 
inal compensation  bears  to  the  original  service,  and  when 
any  such  additional  service  is  ordered,  the  sum  to  be  allowed 
therefor  shall  be  expressed  in  the  order,  and  entered  upon 
the  books  of  the  Department;  and  no  compensation  shall 
be  paid  tor  additional  regular  service  rendered  before  the 
issue  of  such  order." 

The  next  section  (3961),  as  to  expediting  service,  reads 
thus: 

'*  No  extra  allowance  shall  be  made  for  any  increase  of  ex- 
pedition in  carrying  the  mail  unless  thereby  the  employment 
of  additional  stock  and  carriers  is  made  necessary,  and  in 
such  case  the  additional  compensation  shall  bear  no  greater 
proportion  to  the  additional  stock  and  carriers  necessarily 
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employed  thao  the  compeusatioD  in  the  original  contract 
bears  to  the  stock  and  carriers  necessarily  employed  in  its 
execntion." 

The  second  section  of  the  act  approved  April  7, 1880,  chap- 
ter 48,  contains  this  proviso : 

^^Providedj  That  the  Postmaster-General  shall  not  hereafter 
have  the  power  to  expeilite  the  service  under  any  contract 
either  now  existing  or  hereafter  given,  to  a  rate  of  pay  ex- 
ceeding fifty  per  centum  upon  the  contract  a$  originally  letJ^ 
(20  Stats.,  72.) 

The  language  of  the  proviso  to  the  act  of  April  7, 1880,  is 
entirely  unambiguous.  It  limits  the  power  of  the  Postmas- 
ter-General to  pay  for  expedition  to  ^<  fifty  per  centum  of  the 
contract  as  originally  let." 

The  original  letting,  and  not  any  subsequent  increase  of 
service  and  pa^-,  is  made  the  standard  of  limitation.  To  set 
up  any  subsequent  increase  of  the  original  letting  as  such 
limitation  would  defeat  the  very  purpose  of  the  statute. 

For  instance,  under  this  provision  not  more  than  $500  ad- 
ditional compensation  can  be  paid  to  expedite  the  service 
under  contracts  originally  let  for  weekly  trips  at  $1,000  per 
annum.  If  this  service  should  be  increased  to  daily  trips,  with 
a  proportionate  increase  of  compensation,  such  compensation 
would  be  $7,000  per  annum.  If,  then,  such  increased  service 
could  be  expedited  to  the  extent  of  50  per  cent,  of  the  in- 
creased sum,  the  sum  allowed  for  expedition  would  be  350 
per  cent,  of  the  rate  of  pay  upon  the  contract  as  originally 
let,  instead  of  50  per  cent,  of  that  sum,  the  limit  declared  in 
the  proviso  to  the  act  of  Congress  of  April  7, 1880. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MacVBAGH. 

Hon.  Thomas  L.  James, 

Postmaster-  General* 
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MILITARY  RESERVATION  AT  FORT  FETTERMAN. 

Where  a  part  of  the  public  domain  has  once  been  reserved  by  the  Pres- 
ident for  military  or  other  public  purposes,  and  subsequently  the  land 
so  reserved  becomes  unnecessary  for  such  purposes,  it  can  not  be  re- 
stored to  the  public  domain  without  authonty  from  Congress. 

DEPARTMENT  OF  JUSTICE, 

July  20,  1881. 

Sir  :  Yoar  letter  of  the  11th  of  May  laBt,  iuclosiug  a  com- 
muuication  from  the  General  of  the  Army  aud  other  papers 
ill  relation  to  tlie  "hay  reservation''  at  Fort  Fetterman,  Wy- 
oming Territory,  propounds  the  following  question :  "  When 
a  reservation  of  public  lands  is  made  by  the  President  for 
military  purposes,  aud  at  some  subsequent  period  such  lands 
become  no  longer  necessary  for  the  purposes  for  which  they 
were  reserved,  may  the  President  by  a  revocation  of  his 
order  restore  the  lands  to  the  public  domain  f  " 

This  question,  it  is  presumed,  has  especial  reference  to 
the  above-mentioned  reservation  at  Fort  Fetterman,  which 
your  letter  states  *^  was  duly  declared  and  formally  iset  apart 
by  the  President  August  29,  1872." 

Upon  consideration  I  am  of  the  opinion  that  the  question 
propounded  must  be  answered  in  the  negative.  In  an  opinion 
dated  August  10,  1878,  Attorney-General  Devens  observes 
that  *Mf  lands  have  been  once  set  apart  by  the  Presi- 
dent in  an  order  for  military  purposes,  they  can  not  again 
be  restored  to  the  condition  of  public  lands  or  sold  as  such 
except  by  an  authority  of  Congress"  (16  Opin.,  123).  And  a 
similar  view  of  the  subject  is  taken  by  Attorney- General 
Bates  in  an  opinion  dated  November  8, 1862.    (10  Opin.,  360.) 

The  power  of  the  President  to  reserve  and  set  apart  lands 
for  public  uses  is  recognized  by  Congress  {Orisar  v.  McDowell^ 
6  Wall,  381),  When,  therefore,  in  the  exercise  of  that  power, 
the  President  creates  a  military  reservation,  he  is  to.be  re- 
garded as  acting  by  authority  of  Congress.  The  land  in- 
cluded in  the  reservation  thus  becomes  severed  from  the  mass 
of  public  lands  and  appropriated  to  a  particular  public  use 
by  authority  of  Congress,  which  alone  can  authorize  such  dis- 
position of  the  public  domain.     It  cannot,  therefore,  be  di- 
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verted  from  that  use  or  be  reunited  to  the  public  domain  and 
made  subject  to  disposal  under  the  general  latid  laws  except 
by  the  same  authority.  With  this  view  accords  the  practice 
of  Congress  (indicating  its  adoption  by  that  body,  which  is 
a  controlling  circumstance)  as  shown  by  numerous  acts, 
passed  from  time  to  time,  providing  for  the  disposal  of 
particular  reservations  which  were  abandoned  or  deemed  no 
longer  needed  for  the  public  service.  The  following  are 
some  of  the  more  recent  of  these  acts:  Act  of  May  18, 
1874,  chapter  182 ;  act  of  June  9, 1874,  chapter  261 ;  act  of 
June  19, 1874,  chapter  323 ;  act  of  June  22,  1874,  chapter 
415;  act  of  July  21,  1876,  chapter  220;  act  of  August  14, 
1876,  chapter  266 ;  act  of  February  28,  1877,  chapter  74 ;  act 
of  March  3,  1877,  chapter  129;  act  of  January  30,  1870, 
chapter  36 ;  act  of  March  3, 1879,  chapter  189;  act  of  April 
1, 1880,  chapter  40;  act  of  June  10, 1880,  chapter  187;  act 
of  June  15, 1880,  chapter  221. 

In  the  case  presented  by  your  question,  I  am  accordingly 
of  the  opinion  (concurring  in  the  views  of  my  predecessors 
above  referred  to)  that  the  lands  cannot  be  restored  to  the 
public  domain  by  the  Executive  without  authority  from 
Congress. 

I  am,  sir,  very  respectfully, 

WAYNE  MacVEAGH. 

Hon.  Robert  T.  Lincoln, 

Secretary  of  War. 


COMMUTATION  OP  QUARTERS. 

An  officer  of  the  Army  placed  on  waiting  orders  is  not  entitled  to  com- 
mutation for  quarters  auder  the  proviso  in  section  9  of  the  act  of  June 
18,  1878,  chapter-263. 

The  word  "  places, **  as  used  in  that  provUOf  comprenends  only  military 
posts  and  stations. 

Department  op  Justice, 

July  21,  1881. 
Bib:  I  have  examined  the  opinion  of  the  Judge- Advo- 
cate-General, which  was  submitted  to  me  under  cover  of 
your  letter  of  the  17th  ultimo,  upon  the  question  whether 
General  Schofteld  ( who  was  ^<  placed  on  waiting  orders  "  by  an 
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order  issaed  from  the  Headqaartera  of  the  Army,  dated  May 
6, 1881)  is  entitled  to  commutatiou  for  quarters  while  wait- 
ing orders,  and  I  concnr  in  the  view  there  taken,  namely, 
that  General  S.  is  not  entitled  to  snch  commutation. 

By  section  24  of  the  act  of  July  15,  1870,  chapter  294, 
commutation  for  quarters  was  abolished.  Previous  to  that 
act  the  right  to  this  allowance  depended  upon  paragraph 
1080  of  the  Army  Regulations  of  1863,  which  provided: 
<<  When  public  quarters  can  not  be  furnished  to  officers  at 
stations  without  troops,  •  •  •  quarters  will  be  com- 
muted at  a  rate  fixed  by  the  Secretary  of  War,"  etc  In 
the  case  of  United  States  v.  Fhisterer  (94  U.  S.,  219),  it  was 
held  that  an  officer  at  his  own  home  awaiting  orders,  and 
having  no  public  duty  to  perform,  was  not  entitled  to  com- 
mutation under  that  regulation,  his  home  not  being  a 
<^ station"  within  the  meaning  thereof.  But  in  the  subse- 
quent case  of  United  States  v.  Lippitt  (100  U.  S.,  663), 
where  an  officer  on  duty  with  his  regiment  was  ordered 
away  from  his  regiment  to  report  in  person  to  the  headquar- 
ters of  a  department  at  another  place,  there  to  await  further 
orders,  it  was  held  that  (quarters,  etc.,  in  kind  not  having 
been  furnished  the  officer  at  such  headquarters),  he  was 
entitled  to  commutation.  The  latter  case  is  distinguished 
from  the  former  in  this,  that  the  place  to  which  the  officer 
was  ordered  was  a  military  station,  where  it  was  his  duty  to 
go  and  remain,  being  subject  to  assignment  to  duty  there, 
until  ordered  back  to  his  regiment  or  otherwise  relieved. 

Commutation  for  quarters  was  afterwards  restored  by  sec- 
tion 9  of  the  act  of  June  18,  1878,  chapter  263,  and  it  is  now 
regulated  by  that  section  and  by  the  hrst proviso  in  section  1 
of  the  act  of  June  23, 1879,  chapter  35.  Section  9  of  the  act 
of  1878  provides  "  that  atall  posts  and  stations  where  there 
are  public  quarters  belonging  to  the  United  States,  officers 
may  be  furnished  with  quarters  in  kind  in  such  public  quar- 
ters, and  not  elsewhere,  by  the  Quartermaster's  Department, 
assigning  to  the  officers  of  each  grade,  respectively,  such 
number  of  rooms  as  is  now  allowed  to  such  grade  by  the 
rules  and  regulations  of  the  Army :  Provided^  That  at  places 
where  there  are  no  public  quarters,  commutation  therefor 
may  be  paid  by  the  Pay  Department  to  the  officer  entitled 
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to  the  same  at  a  rate  not  exceeding  $10  per  room  per 
month,"  etc.  The  praviw  in  the  act  of  1879  declares  that 
^*no  allowance  shall  be  made  for  claims  for  qaarters  for  ser- 
vants," and  makes  the  rate  of  commutation  per  room  per 
month  for  officers'  quarters  $12,  instead  of  $10,  as  provided 
by  the  act  of  1878. 

Whilst  the  rate  is  fixed  by  the  proviso  in  the  act  of  1879, 
the  allowance  of  commutation  for  officers'  quarters  is  in  every 
other  respect  governed  by  the  ninth  section  of  the  act  of 
1878.  In  determining  the  meaning  of  the  word  ^^  places, "  as 
used  in  ttte  proviso  in  that  section,  the  phrase  in  which  that 
word  occurs,  viz,  **that  at  places  where  the  reare  no  public 
quarters,"  etc.,  should  be  viewed  in  connection  with  the  lan- 
guage of  the  first  clause  of  the  section,  viz,  <^  that  at  all  posts 
BXkd  stations  where  there  are  public  quarters,"  etc.;  and  when 
thus  viewed,  it  is  obvious  that  military  <^ posts"  and  ^^sta- 
tions"  are  alone  meant  to  be  comprehended  by  the  word 
t«  places."  So  that  the  proviso  in  said  section,  on  which 
commutation  for  officers'  quarters  now  depends,  is  to  be  con- 
strued as  if  it  read,  *^  that  at  posts  and  stations  where  there 
are  no  public  quarters,"  etc. 

As  thus  construed,  the  law  under  which  commutation  for 
quarters  is  at  present  allowable  does  not  materially  differ 
from  the  regulation  under  which  such  commutation  was 
allowable  previous  to  the  act  of  1870;  and  the  ruling  of  the 
Supreme  Court  in  the  case  of  United  States  v.  Phistererj 
cited  above,  which  arose  under  the  regulation,  seems  to  me 
to  apply  to  the  case  of  General  Schofield  now  under  consider- 
ation, which  arises  under  the  statute,  and  which  is  essen- 
tially the  same  as  the  other.  The  ground  upon  which  the 
officer  in  the  former  case  was  held  not  to  be  entitled  to  com- 
mutation also  exists  here,  and  it,  in  my  opinion,  forms  a 
sufficient  bar  to  an  allowance  of  commutation  to  General  S. 
while  on  waiting  orders. 

I  am,  sir,  very  respectfully, 

WAYNE  MacVEAGH. 

Hon«  BoBSBT  T.  LmcoLN, 

Secretary  of  War. 
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PENSION  FOR  DISABILITY  INCURRED  IN  LINE  OF  DUTY. 

CoDsideration  of  legal  principles  applicable  to  the  case  of  a  claim  for 
peusioD,  where  the  injary  followed  the  use  of  abasive  langaage  of  the 
claimant  towards  his  assailant. 

Department  of  Justice, 

July  22,  1881. 

Sir:  Your  letter  of  the  22d  of  Juue  Btates  that  Henry  8. 
Wetmore,  formally  volunteer  lieutenant,  U.  S.  Navy,  on  the 
4th  of  August,  1864,  while  in  the  serviceof  the  United  States, 
and  under  orders  to  proceed  to  Columbus,  Ohio,  on  public 
business,  went  to  the  depot  of  the  Little  Miami  Railroad,  at 
Cincinnati,  and  while  expediting  the  checking  of  his  bag- 
gage was  struck  by  the  baggage-master  (Halpin)  on  the  head 
with  a  hatchet,  from  the  results  of  which  he  was,  and  has  con- 
tinued to  be,  seriously  disabled. 

Yon  add,  <^  While  the  assault  was  altogether  unjustifiable, 
the  evidence  tends  to  show  that  the  conduct  of  Mr.  Wetmore 
may  have  led  to  the  difBcuIty  between  himself  and  the  bag- 
gage-master, and  that  before  the  blow  was  struck  by  Halpin 
Wetmore  used  towards  him  abusive  language."  My  opin- 
ion is  requested  as  to  whether  the  injury  was  connected  with 
Wetmore's  service  in  such  a  manner  as  to  justify  the  allow- 
ance of  his  claim  for  a  pension. 

I  have  refrained  fh>m  an  examination  of  the  evidence  to 
ascertain  what  is  established  by  the  preponderance  of  testi- 
mony, because  my  advisory  powers  do  not  extend  so  far.  At 
the  same  time,  your  statement  that  the  evidence  tends  to 
show  that  the  conduct  of  Mr.  Wetmore  may  have  led  to  the 
difficulty  is  too  indefinite  to  form  the  basis  for  a  legal  opin- 
ion. Instead  of  directly  answering  your  inquiry,  I  will  con- 
fine myself  to  an  exposition  of  what  I  coqceive  to  be  the  legal 
principles  applicable  to  a  claim  for  pension  where  the  injury 
followed  the  use  of  abusive  language  by  the  claimant  towards 
the  assailant. 

The  subject  of  disability  in  the  line  of  duty  has  received 
the  attention  of  two  of  my  predecessors.  In  the  case  of 
Eaton,  the  claimant  alleged  that  he  was  assaulted  without 
any  provocation  by  an  officer  of  the  guard,  while  attempting 
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to  pass  the  gnard  under  the  sanction  of  a  written  permit 
granted  him  by  the  commanding  officer.  Attorney-General 
Bntler  (2  Opin.,590)  was  of  opinion  that  suoh  an  assault  might 
jnstly  be  considered  as  coming  withiu  the  terms  of  the  law, 
provided  that  the  War  Departmeht  shall  be  satisfied  ^*  that 
the  wounds  were  given  without  sufficient  justification ;  for  if 
the  assault  was  brought  on  the  claimant  by  his  own  miscon- 
duct, he  cannot  be  said  to  have  been  disabled  while  in  the 
line  of  duty." 

The  phrase,  ^^  in  the  line  of  duty,"  has  been  uniformly  used 
in  the  statutes  from  1799  to  the  present  time  in  defining  the 
right  to  pensions.  It  received  elaborate  discussion  from  Mr. 
Attorney-General  Gushing  in  1855  (7  Opin.,  149),  and  as  Con- 
gress, since  the  publication  of  tbat  opinion,  has  not  seen 
proper  to  substitute  any  other  expression,  we  are  justified  in 
concluding  that  it  stands  in  the  statutes  invested  with  the 
meaning  expressed  by  Mr.  Gushing. 

Mr.  Gushing  says  (p.  161):  ^^In  fine,  the  phrase  Mine  of 
duty'  is  an  apt  one  to  denote  that  an  aot  of  duty  performed 
must  have  relation  of  causation  mediate  or  immediate  to  the 
wound,  the  casualty,  the  injury,  or  the  disease  producing  dis- 
ability or  death."  Again  he  says :  ^'  Was  the  cause  of  disa- 
bility or  death  a  cause  witbiu  the  line  of  duty  or  outside  of 
itf  Was  that  cause  appertaining  to,  dependent  upon,  or 
otherwise  necessarily  and  essentially  connected  with,  duty 
within  the  line,  or  was  it  unappurtenant,  independent,  and 
not  of  necessary  and  essential  connection  f  That,  in  my 
judgment,  is  the  true  tes^criterion  in  the  class  of  pension 
cases  under  consideration."  This  criterion,  he  says,  will 
*' bestow  disability  or  death  pensions  only  in  those  cases,  but 
in  all  those  cases,  where  the  cause  of  disability  or  death  is 
the  logical  incident  or  probable  effect  of  duty  in  the  service." 
It  is  thus  seen  that  the  real  question  in  the  case  is  as  to  the 
cause  mediate  or  immediate  of  the  injury. 

The  question  of  remote  and  proximate  cause,  although  Are- 
quently  treated  as  a  question  of  law,  is  in  reality  one  of  fact, 
and  which,  in  an  individual  case,  can  receive  but  little  light 
firom  the  numerous  adjudications.  In  every  chain  of  circum- 
stances each  step  is,  to  a  greater  or  less  degree,  the  conse- 
quence of  its  firedecessor.    Mr.  Wetmore's  assumption  of  the 
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daties  of  his  office  caused  him  to  be  subject  to  orders ;  the 
order  caused  him  to  come  in  contact  with  the  baggage-master. 
If  there  did  uot  interveue  between  this  contact  and  the  in- 
jury an  adequate  and  sufficient  cause  for  which  Mr.  Wetmore 
was  responsible,  he  is  entitled  to  his  pension.  If  while  in 
the  performance  of  his  duty  he  had  been  injured  by  the  fall 
of  a  carelessly  piled  lot  of  baggage,  the  performance  of  his 
duty  would  have  been  the  mediate  cause,  for  no  responsibility 
would  rest  on  him  for  the  intervening  cause.  Otherwise,  if 
in  interference  with  the  baggage-master's  province  and  du- 
ties he  had  seized  a  trunk  and  brought  it  down  on  his  head. 
But  it  seems  that  while  expediting  the  checking  of  his 
baggage  he  used  abusive  language ;  as  he  was  responsible 
for  this,  the  question  arises  whether  it  was  an  adequate  effi- 
cient cause  of  the  injury.  If  he  attempted  or  threatened  vio- 
lence, or  if,  after  an  altercation,  he  used  such  gestures,  or 
placed  his  hands  in  such  a  position  as  to  lead  his  opponent 
to  apprehend  immediate  personal  danger,  his  conduct  would 
be  the  immediate  adequate  cause  of  the  ii^jury,  and  perform- 
ance of  duty  could  not  be  treated  as  the  cause,  either  medi- 
ate or  immediate.  It  is  impossible  to  lay  down  a  general 
rule  which  will  be  applicable  to  cases  of  this  kind,  or  to  the 
different  aspects  which  the  present  claim  might  present  as 
the  facts  shall  be  developed  by  the  evidence.  It  cannot  be 
said  on  the  one  hand  that  a  soldier  is  entitled  to  a  pension 
unless  the  provocation  he  gave  was  such  as  to  acquit  the 
assailant  in  a  court  of  law,  nor  on  the  other  that  the  slight- 
est departure  from  the  rules  of  proper  conduct,  followed  by 
an  injury,  shall  preclude  allowance  of  his  claim.  Between  the 
two  are  an  infinite  variety  of  supposable  cases  involving  dif- 
ferent degrees  of  provocation,  which  cannot  be  measured  so 
as  to  determine  as  a  matter  of  law  their  adequacy  to  produce 
the  result.  It  is  in  determining  not  the  legal  justification 
of  Halpin,  but  the  adequacy  of  the  provocation,  that,  in  view 
of  the  benevolent  purposes  of  the  law,  a  wise  and  liberal 
discretion  is  to  be  exercised.  The  scene,  the  nature  and  dif- 
ficulty of  Halpin's  labors,  the  reasonableness  or  unreason- 
ableness of  Wetmore's  request,  his  sobriety,  the  pressure  for 
time  as  it  affected  each,  whether  Wetmore's  abusive  lan- 
guage was  brief  and  separated  firom  the  blow«by  an  interval 
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of  time,  or  whether,  having  excited  Halpin's  anger  and  arous- 
ing it,  he  persisted,  only  to  be  stopped  by  a  blow  of  the  hatchet, 
whether  he  aggravated  by  further  and  more  violent  language 
an  anger  which  he  had  already  enkindled,  whether  he  in- 
vaded the  space  reserved  for  performance  of  the  baggage- 
master's  duties  or  unduly  interfered  therewith,  are  all  cir- 
cumstances to  be  considered  in  determining  what,  in  my 
judgment,  is  the  real  question,  whether  Wetmore's  conduct 
in  the  baggage-room  was  reasonably  calculated  to  lead  to  vio- 
lence  dangerous  to  himself.  If  it  was  so  calculated,  his  mis- 
conduct brought  its  own  punishment,  and  if  the  punishment 
was  greater  than  he  deserved,  legal  proceedings  against 
Halpin  would  furnish  him  his  remedy.  If  his  misconduct 
caused  the  injury,  he  is  not  entitled  to  a  pension. 

You  are  to  determine  whether  the  assault  was  the  natural 
and  reasonable  consequence  of  Wetmore's  actions  or  language, 
natural  in  view  of  the  infirmities  of  human  nature,  reason- 
able in  view  of  what  a  reasonable  man  would  anticipate  from 
manifestations  of  Halpin's  anger  to  be  the  consequence  of 
Wetmore's  course.  Did  the  latter  continue  the  controversy 
after  ordinary  prudence  should  have  warned  him  to  desist  f 
Certainly  a  wound  from  a  hatchet  in  the  hands  of  a  baggage- 
master,  at  a  depot  remote  from  the  scene  of  war,  where  pas- 
sengers were  peaceably  making  preparations  for  travel,  is  so 
improbable  an  effect  of  duty  in  the  service  as  to  throw  upon 
the  applicant  the  burden  of  showing  that  his  misconduct  was 
not  the  cause  of  the  injury,  but  if  he  has  done  so  to  a  rea- 
sonable certainty  his  claim  should  be  allowed. 

As  I  have  stated,  I  have  not  examined  the  evidence  trans- 
mitted by  you,  conceiving  that  it  would  be  a  usurpation  of 
your  powers  for  me  to  pass  upon  the  weight  and  credibility 
of  the  testimony;  but  if  you  desire  it  I  will  examine  the  evi- 
dence and  unofficially  express  the  conclusions  I  arrive  at  as 
to  the  merits  of  the  case. 

I  return  herewith  the  papers  transmittted. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MacVBAGH. 

Hon.  8.  J.  EmKWOOD, 

Secretary  of  the  Interior. 
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APOLLINARIS  MINERAL  WATERS. 

In  the  light  of  the  information  preaented,  Apollinaris  mineral  water  is 
regarded  as  an  artificial  mineral  water,  and  dutiable  aa  sneh. 

Department  op  Justice. 
July  26,  ISSl. 

Sir  :  I  return  herewith  the  papers  submitted  to  me  with 
the  letter  of  Acting  Secretary  French,  requesting  my  opin- 
ion whether  Apollinaris  mineral  water  is  entitled  to  admis- 
sion free  of  duty. 

In  reply  thereto  I  have  the  honor  to  state  that  I  have  care- 
fully investigated  the  subject,  and  have  been  greatly  aided 
in  such  investigation  by  oral  arguments  and  very  full  printed 
briefs,  submitted  on  the  one  side  by  Mr.  Webster,  and  on 
the  other  side  by  Mr.  Ashton  and  Mr.  Saville.  The  question 
at  issue,  in  my  judgment,  is  wholly  a  question  of  fact,  and 
the  evidence  upon  it  is  so  contradictory  and  conflicting,  that 
it  appears  to  me  to  be  indispensable  that  it  should  be  sub- 
mitted to  a  court  and  jury. 

I  entertain  no  doubt  whatever  that  mineral  waters  ^'  not 
artificial,"  in  the  meaning  of  the  act  of  Congress,  are  natural 
mineral  waters,  bottled  substantially  as  is  stated  in  the  affi- 
davit of  Mr.  Shehan,  included  in  the  papers  submitted  to  me, 
to  be  the  method  employed  at  Congress  Spring,  Saratoga, 
N.  Y.  He  says  that  'Hhe  water  from  the  natural  mineral 
spring  fountain  known  as  Congress  Spring  is  taken  directly 
from  the  spring  as  it  flows  from  its  veins  in  the  earth  and 
immediately  bottled,  without  adding  any  substance  thereto, 
and  without  any  change,  alteration,  or  modification  what- 
ever." The  Apollinaris  water,  on  the  contrary,  is  not  bot- 
tled as  it  flows  from  the  spring,  but  it  is  in  the  first  place 
heavily  surcharged  with  carbonic  acid  gas  and  ten  parts  of 
salt  are  added  to  ten  thousand  parts  of  water.  It  is  alleged, 
on  behalf  of  the  importers,  that  not  only  is  the  carbonic  acid 
gas  such  as  escapes  from  the  spring  itself  or  from  fissures  in 
the  rock  immediately  around  the  spring,  but  that  this  water 
when  being  bottled  is  charged  with  no  greater  portion  of 
such  gas  than  it  possesses  at  a  depth  of  50  feet  below  the  sur- 


TO   THE    8ECKETARY   OF   THE    TREASURY.          177 
ApolUaTtg  MlBeral  Waters. 

face,  and  that  the  process  is  merely  to  restore  to  it  the  gas 
which  has  thereafter  escaped.  This  contention  is,  however, 
vehemently  denied,  and  it  is  insisted  that  not  only  is  there 
no  evidence  that  the  quantity  of  gas  is  the  same,  bat  that 
the  evidence  clearly  establishes  that  the  water  as  bottled  con- 
tains a  very  considerable  excess  over  the  water  in  the  spring. 

As  to  the  salt,  the  importers  allege  that  it  is  simply  added 
to  preserve  the  water  in  its  natural  state,  and  to  prevent 
contact  with  the  cork  from  altering  it.  This,  however,  is 
also  as  earnestly  denied ;  and  it  is  insisted  that  the  salt  is 
added,  like  the  alleged  excess  of  carbonic  acid  gas,  for  the 
sole  purpose  of  altering  the  natural  character  of  the  water 
as  it  flows  from  the  spring  and  of  enhancing  its  value  as  a 
sparkling  and  palatable  beverage. 

In  view  of  this  conflict  of  testimony,  and  of  the  fact  that 
Special  Agent  Adams,  of  your  Department,  Mr.  Sharer,  the 
chemist  selected  by  him,  as  well  as  Appraiser  Howard  and 
Collector  Merritt,  of  the  port  of  New  York,  have,  after 
thorough  consideration,  concurred  in  finding  that  the  water 
in  question  is  subjected  to  such  alterations  after  it  leaves 
the  spring  as  to  render  it  an  artificial  mineral  water,  I  am 
of  the  opinion  that  it  ought  to  be  so  regarded  and  held  to 
be  liable  to  duty. 

I  can  not  say  that  the  question  is  free  from  doubt ;  but  I 
have  less  hesitation  in  reaching  the  conclusion  I  have  stated, 
because  it  will  be  subject  to  review,  if  the  importers  desire 
it,  and  the  question  will  then  reach  the  only  tribunal  which, 
in  my  judgment,  is  entirely  competent  to  decide  it. 
I  am,  sir,  very  respectfully, 

WAYNE  MaoVBAGH, 

Hon.  William  Windom, 

Secretary  of  tJie  Treasury, 
172— VOL  xvn ^12 


178  HON.   WATNE   MACYEAGH 


Cftse  ofBvrgeoB  Thonley. 


CASE  OF  SURGEON  THOMLEY. 

dorgeon  T.,  having  been  examined  by  a  board  of  medical  officen,  and 
fonnd  totally  disqualified  for  the  performance  of  bis  duties,  was  retired 
under  section  3  of  the  act  of  February  21,  1861,  chapter  49.  Subse- 
quently, in  November,  1878,  a  board  of  medical  officers  was  convened, 
by  order  of  the  Secretary  of  the  Navy,  to  examine  and  report  whether, 
in  their  opinion,  Surgeon  T.'s  disability  did,  or  did  not,  originate  in 
the  line  of  duty ;  and  the  finding  of  this  board  was  that  his  disability 
had  its  origin  in  the  line  of  duty.  Such  finding  was  approved  by  the 
Secretary  of  the  Navy  January  1,  1879,  who  directed  that  thereafter 
Sutgeon  T.  be  regarded  on  the  records  of  the  Department  as  retired  on 
account  of  disability  occasioned  while  in  the  line  of  dnty.  HM,  that 
the  Secretary  of  the  Navy  was  not  authorized  by  law  to  submit  the 
case  of  Surgeon  T.  to  a  medical  board  for  re-examination  as  to  the 
origin  of  the  disability  for  which  he  was  retired,  and  that  the  Secre- 
tary's action,  based  on  the  report  of  snch  board,  is  without  any  legal 
efiect  as  regards  the  cause  for  retirement  in  the  case  of  that  officer  or 
his  right  of  pay. 

Depastmxnt  OF  Justice, 

July  27, 1881. 

Sib  :  Yoar  letter  of  the  29th  altimo  reqaests  my  opinioa 
npon  certain  questions  suggested  by  the  Second  Comptroller 
in  his  communication  to  you  of  the  7th  ultimo  (which  accom- 
panied that  letter),  arising  in  the  matter  of  a  claim  made  by 
Surgeon  John  Thomley,  U.  S.  Nary,  retired,  for  the  differ- 
ence between  one-half  of  sea-pay  and  75  per  centum  thereof, 
fix>m  March  3, 1873,  to  the  present  time. 

It  appears  that  Surgeon  Thomley  was  retired  under  sec- 
tion 3  of  the  act  of  February  21, 1861,  chapter  49.  Previous 
thereto  he  was  examined  by  a  board  of  medical  ofiQcers,  con- 
vened pursuant  to  an  order  of  the  Secretary  of  the  Navy 
dated  May  24, 1861,  and  found  totally  disqualified  for  the 
performance  of  his  duties ;  the  board  stating  in  their  report, 
which  bears  date  May  29,  1861,  that  in  their  opinion  ^^  his 
disability  did  not  occur  in  the  line  of  his  duty." 

By  section  5  of  the  act  of  July  15,  1870,  chapter  295,  it 
was  provided :  *^  That  from  and  after  the  thirtieth  day  of  June, 
eighteen  hundred  and  seventy,  the  pay  of  all  officers  of  the  Navy 
now  on  or  hereafter  placed  on  the  retired  list  shall,  when  not 
on  active  dnty,  be  equal  to  one-half  of  the  highest  pay  (t. «.,  sea- 
pay)  prescritNed  by  this  act  for  officers  on  the  active  list  whose 
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grade  corresponds  to  the  grade  held  by  snch  officers  respect- 
ively at  the  time  of  sach  retirement,"  etc.  Sabseqaently, 
by  the  act  of  March  3,  1873,  chapter  230,  it  was  provided : 
^*  That  those  officers  on  the  retired  list,  and  those  hereafter 
retired,  who  were,  or  who  may  be,  retired  after  forty  years' 
service,  or  on  attaining  the  age  of  sixty- two  years,  in  con- 
formity with  section  one  of  the  ^act  December  21,  eighteen 
hundred  and  sixty-one,  and  its  amendments,  dated  Jnne 
twenty-five,  eighteen  handred  and  sixty  foar,  or  those  who 
were,  or  may  be,  retired  from  incapacity  resnlting  from  long 
and  fiuthfnl  service,  from  wounds  or  iujaries  received  in  the 
line  of  dnty,  flx>m  sickness  or  exposure  therein,  shall,  after 
the  passage  of  this  act,  be  entitled  to  sevtoty-flve  per  centum 
of  the  present  sea-pay  of  the  grade  or  rank  which  they  held 
at  the  time  of  their  retirement."  These  provisions  (the  former 
as  modified  by  the  latter)  are  embodied  in  section  1588,  Be- 
vised  Statutes. 

Early  in  November,  1878,  Surgeon  Thomley  made  applica- 
tion fof  a  further  examination  of  his  case,  based  on  new 
evidence,  tending,  as  he  alleged,  to  show  that  the  opinion  of 
the  board  of  medical  officers  in  1861,  that  his  disability  did 
not  occur  in  the  line  of  duty,  was  erroneous.  Thereupon  the 
Secretary  of  the  Navy  ordered  a  board  of  medical  officers  to 
convene  at  the  Navy  Department  on  the  12th  of  the  same 
month,  or  as  soon  tiiereafter  as  practicable,  and  ^^  examine 
such  documentary  evidence  as  may  be  offered  by  Dr.  Thom- 
ley, and  after  a  careful  examination  of  all  the  evidence  in  the 
case  to  report  to  the  Department  whether,  in  their  opinion, 
his  disability  did,  or  did  not,  originate  in  the  line  of  duty.'' 
The  finding  of  the  board,  which  convened  pursuant  to  this 
order,  was  that  ^Hhe  disability  causing  the  retirement  of 
Medical  Director  John  Thomley,  U.  S.  Navy,  had  its  origin 
in  the  line  of  duty,"  etc  This  finding  was  on  January  1, 
1879,  approved  by  the  Secretary  of  the  Navy  in  the  follow- 
ing terms:  ^^lu  accordance  with  the  within  proceedings 
and  finding  it  is  the  opinion  of  the  Department  that  Medical 
Director  John  Thomley  was,  at  the  time  of  his  retirement^ 
incapacitated  on  account  of  causes  occasioned  while  in  the 
line  of  duty,  and  he  will  be  so  regarded  on  the  records  of  the 
Department  from  this  date." 
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Surgeon  Thorn  ley  has  never  received  the  higher  rate  of 
pay  (i.  e.y  75  per  centum  of  sea-pay)  provided  by  the  act  of 
March  3, 1873,  also  by  section  1588,  Revised  Statutes. 

The  questions  suggested  by  the  Second  Comptroller  are 
these :  **  Whether  the  action  of  the  Secretary  of  the  Navy 
last  above  quoted  is  a  valid  decision  in  favor  of  Dr.  Thom- 
ley,  and  if  it  is  such,  from  what  date  the  claimant  is  entitled 
to  receive  the  higher  rate  of  pay.^ 

The  answer  to  the  questions  depends  upon  the  result  of  a 
preliminary  inquiry  which  arises  here,  namely,  whether  the 
action  of  the  Secretary  of  the  Navy  in  1878,  in  ordering  a 
board  to  reinvestigate  the  case  of  Surgeon  Thomley,  then  on 
the  retired  list,  and  to  report  upon  the  origin  of  his  dis- 
ability, was  authorized  by  law. 

As  already  stated,  Surgeon  Thomley  was  retired  under 
section  3  of  the  act  of  February  21, 1861,  chapter  49,  which 
authorized  the  President  ^^  to  place  on  a  retired  list  any 
medical  officer  of  the  I^avy  who  is  now,  or  may  hereafter  be, 
proved  to  be  permanently  incapable  from  physical  or  mental 
infirmity  of  further  service  at  sea,"  etc.  Under  this  provision 
it  was  immaterial  whether  the  infirmity  of  the  officer  origi- 
nated in  the  line  of  duty  or  not.  Whatever  the  origin  of  the 
infirmity  might  be,  if  he  was  thereby  rendered  permanently 
incapable  of  further  service  at  sea,  that  was  sufficient. 
Hence,  so  far  as  the  cause  fbr  retirement  thereunder  is  con- 
cerned, the  statement  in  the  report  of  the  board  of  medical 
officers  of  May  29,  1861,  that  Surgeon  Thomley's  disability 
<^did  not  occur  in  the  line  of  duty,"  must  be  deemed  to  be 
mere  surplusage.  An  allegation  of  error  in  such  statement, 
therefore,  furnished  no  ground  for  re  examination  of  his 
case,  if  indeed  are-examination  could  have  been  had  on  any 
ground  after  his  retirement. 

Subsequently  to  the  retirement  of  Surgeon  Thomley,  Con- 
gress, by  the  twenty-first,  twenty-second,  and  twenty -third 
sections  of  the  act  of  August  3, 1861,  chapter  42,  made  new 
and  enlarged  provisions  for  the  retirement  of  naval  officers, 
both  of  the  line  and  staff.  These  provisions  superseded  all 
others  previously  in  force ;  but  they  had  no  application  to 
officers  already  retired  under  former  laws,  except  (in  section 
22)  as  to  the  pay  of  captains,  commodores,  and  lieutenants 
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then  on  the  retired  list.  Section  23  provided  for  the  con- 
stitation  of  a  retiring  board,  which,  on  finding  an  officer 
incapacitated  for  active  service,  was  required  to  ^*  report 
whether,  in  its  jadgment,  the  incapacity  resulted  from  long 
and  faithfnl  service,  from  wounds,  or  injury  received  in  the 
line  of  duty,  from  sickness  or  exposure  therein,  or  from  any 
other  incident  of  service ;  if  so,  and  the  President  approve  of 
such  judgment,  the  disabled  officer  shall  thereupon  be  placed 
upon  the  list  of  retired  officers,  according  to  the  provision  (in 
section  22)  of  the  act;  but  if  such  disability  or  incompetency 
proceeded  from  other  causes,  and  the  President  concur  in 
opinion  with  the  board,  the  officer  may  be  retired  on  fur- 
lough pay,  or  he  shall  be  wholly  retired  from  the  service, 
with  one  year's  pay,  at  the  discretion  of  the  President." 
Here  the  statute  divides  the  causes  for  retirement  into  two 
classes,  making  separate  provision  for  each  class.  These 
classes  are  (1)  where  the  incapacity  results  *<  ftt)m  long  and 
faithful  service,  from  wounds  or  injuries  received  in  the  line 
of  duty,  from  sickness  or  exposure  therein,  or  from  any 
other  incident  of  service; "  (2)  where  the  disability  or  incom- 
petency proceeds  **  from  other  causes." 

The  provisions  of  the  act  of  August  3, 1861,  just  adverted 
to,  are  reproduced  in  the  Bevised  Statutes  in  sections  1448 
to  1455,  inclusive. 

It  is  to  be  observed  that  officers  who  had  been  already  put 
on  the  retired  list  under  previous  laws  do  not  come  within 
those  provisions;  that  the  retiring  board  constituted  under 
the  latter  is  not  authorized  to  inquire  into  the  nature  and 
disabilities  of  such  officers,  but  only  into  cases  of  officers  on 
the  active  list  which  are  referred  thereto  for  examination. 
Nor  am  I  able  to  find  any  provision  of  law  which  authorizes 
the  case  of  an  officer  who  was  retired  under  the  act  of  Feb- 
urary  21, 1861,  by  reason  of  being  ^^permanently  incapable, 
from  physical  or  mental  infirmity,  of  further  service  at  sea," 
and  who  remains  on  the  retired  list  by  virtue  of  such  retire- 
ment, to  be  investigated  by  a  board  with  a  view  to  determine 
whether  his  incapacity  resulted  *'  from  long  and  faithful 
service,  from  wounds  or  injury  received  in  the  line  of  duty, 
from  sickness  or  exposure  thereiu,  or  from  any  other  inci- 
dent of  service,"  etc.     A  reinvestigation  in  anch  case,  with- 
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oat  aathority  of  GoDgress,  even  if  the  fact  found  thereby 
were  that  the  intirmity  resulted  from  some  one  or  more  of 
the  last- mentioned  causes,  could  not  be  made  the  basis  of 
any  change  in  regard  to  the  cause  of  the  officer's  retirement, 
nor  confer  upon  him  any  rights  to  which  he  would  not  other- 
wise be  entitled. 

By  the  acts  of  July  15,  1870,  and  March  3, 1873,  cited 
above,  regulating  the  pay  of  retired  officers,  the  provisions 
of  which,  as  hereinbefore  stated,  are  embodied  in  section 
1588,  Eevised  Statutes,  two  rates  of  pay  are  established, 
viz :  75  per  centum  sea-pay^  and  one-half  of  sen-pay.  The  former 
rate  applies  to  (see  sec.  1588)  all  officers  of  the  Navy  (1) 
"  who  have  been  retired  after  forty-five  years'  service  after 
reaching  the  age  of  sixty-two  years" — these  officers  were 
retired  under  section  1  of  the  act  of  December  21,  1861, 
chapter  1,  amended  by  the  act  of  June  25, 1864,  chapter  152 ; 
(2)  "  or  who  have  been  or  may  be  retired  after  forty  years' 
service  upon  their  own  application  to  the  President" — retire- 
ment in  such  case  was  formerly  provided  for  by  section  21  of 
the  act  of  August  3,  1861,  and  is  now  by  section  1443, 
Revised  Statutes ;  (3)  '*  or  on  attaining  the  age  of  sixty-two 
years" — retirement  in  this  case  was  formerly  provided  for 
by  section  1  of  the  act  of  December  21,  1861,  and  is  now  by 
section  1444,  Revised  Statutes;  (4)  *^  or  on  account  of 
incapacity  resulting  from  long  and  faithful  service,  from 
wounds  or  injuries  received  in  the  line  of  duty,  or  from  sick- 
ness or  exposure  therein" — under  section  23  of  the  act  of 
August  3, 1861,  section  1453,  Revised  Statutes.  The  latter 
rate  is  applicable  to  <*  all  other  officers  on  the  retired  list" — 
terms  which  are,  undoubtedly,  broad  enough  to  comprehend 
those  who  were  retired  under  the  act  of  February  21,  1861, 
as  being  *'  permanently  incapable,  from  physical  or  mental 
infirmity,  of  further  service  at  sea." 

In  reference  to  the  last-mentioned  act,  I  have  already 
remarked  that  it  wbjs  not  material  to  inquire  whether  the 
infirmity  of  the  officer  originated  in  the  line  of  duty  or  not. 
Such  inquiry  cannot  now  be  deemed  material  in  the  case  of 
an  officer  retired  thereunder,  from  the  fact  that,  by  subse- 
quent legislation,  provision  has  been  made  for  the  different 
rates  of  pay,  of  which  the  higher  rate  applies  to  officers  who 
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were  retired  aiider  later  acts  for  specific  causes,  inclading 
(inter  alia)  wounds  or  injories  received  in  the  line  of  daty, 
while  the  lower  rate  applies  to  all  other  retired  officers  not 
embraced  in  that  class.  If  the  cause  for  retirement  under 
the  act  of  February  21, 186  L  (i  e.^  permanent  incapability, 
from  physical  or  mental  infirmity,  of  further  service  at  sea), 
does  not  place  the  officer  among  those  who  are  entitled  to 
the  higher  rate,  nothing  can  be  done  by  executive  action  to 
put  him  there  without  the  aid  of  further  legislation. 

Upon  the  whole,  I  am  of  opinion  that  the  Secretary  of  the 
Navy,  in  1878,  was  not  authorized  by  law  to  submit  the  case 
of  Surgeon  Thomley  to  a  medical  board  for  reexamination 
as  to  the  origin  of  the  disability  for  which  he  was  retired,  and 
that  the  Secretary's  decision,  based  on  the  report  of  that 
board,  is  without  any  legal  effect  as  regards  the  cause  for 
retirement  in  the  case  of  that  officer  or  his  right  to  pay. 
I  am,  sir,  very  respectfully, 

WAYNE  MaoVBAQH. 

Hon.  Wm.  H.  Hunt, 

Becretary  of  the  Navy. 


PENALTY-ENVELOPE. 

United  Btates  commiaBioners  are  ''officers  of  the  United  States^"  within 
the  meaning  of  section  29  of  the  act  of  March  3, 1879,  chapter  180,  and 
as  snch  are  entitled  to  nse  the  penalty-envelope  provided  for  by  sec- 
tions 5  and  6  of  the  act  of  March  3,  1877,  chapter  103,  in  the  trans- 
mission to  the  Departments  at  Washington  of  mail  matter  relating  to 
their  accounts  for  fees  payable  by  the  Gk>yernment  and  other  official 
business. 

Department  op  Justice, 

July  29,  1881. 

Sib:  I  have  considered  the  inquiry  proi)Osed  by  United 
States  Commissioner  James  O.  Strong,  of  Buiialo,  N.  Y.,  and 
by  yon  sometime  since  referred  to  me,  viz,  whether  he  is 
entitled  to  nse  the  penalty -envelope  for  the  transmission  of 
letters  to  the  Department  at  Washington  relating  to  his 
acconnts  for  fees  payable  by  the  United  States. 

The  commissioners  appointed  by  the  circuit  courts  of  the 
United  States,  commonly  called  United  States  commission- 
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ersy  are  ^^  officers  of  the  United  States,"  withiu  the  mean- 
iug  of  section  29  of  the  act  of  March  3, 1879,  chapter  180, 
and  conseqaently  are  thereby  ^ven  the  privilege  of  using 
the  penalty-envelope  provided  for  by  sections  5  and  6  of  the 
act  of  March  3,  1877,  chapter  103,  in  the  transmission  of 
official  mail  matter  between  them  and  <<  either  of  the  Execu- 
tive Departments  or  officers  of  the  Government"  By  official 
mail  matter  is  meant  that  which  relates  to  the  business  of 
the  Government.  The  accounts  of  such  commissioners  for 
fees  payable  by  the  United  States  are  required  to  be  for- 
warded to,  and  settled  at,  the  Treasury  Department.  This 
is  business  of  the  Government,  and  for  correspondence  be- 
tween the  commissioner  and  the  Department  concerning  the 
same  the  penalty  envelope  may  be  used. 

The  inquiry  proposed  I  accordingly  answer  in  the  affirm- 
ative. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoVBAGH. 

Hon.  Thomas  L.  James, 

PostnMMter-  Oeneral 


EXTRADITION. 

Under  section  6272,  Revised  Statutes,  the  Secretary  of  State  has  power 
to  review  the  proceedings  in  an  extradition  case  certified  to  him,  and 
this  power  extends  to  the  review  of  every  question  therein  presented. 

Department  of  Justice, 

August  3,  1881. 
Sir  :  Yours  of  the  26th  ultimo,  addressed  to  tbe  Attorney- 
Oeneral,  transmits  the  record  and  evidence  in  the  extradi- 
tion case  of  one  Ormay,  certified  to  you  by  Judge  Nelson, 
of  the  district  court  for  Massachusetts,  together  with  a 
letter  from  Godfrey  Moore,  esq.,  of  Boston,  who  acted  as 
counsel  for  Ormay  before  Judge  Nelson,  and  who  now  desires 
to  be  heard  again  by  you  upon  several  matters,  amongst 
others,  in  order  to  show  ^*  that  there  was  not  sufficient  evi- 
dence to  warrant  any  finding  by  the  court  for  the  further 
detention  of  Ormay.'' 
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In  this  connection  you  say  that  you  <<  incline  to  the  belief 
that  the  powers  conferred  upon  you  by  section  5272  of  the 
Revised  Statutes  (althongh  not  expressly  mandatory  in  its 
terms),  taken  in  conj  auction  with  the  provisions  of  the 
extradition  treaty  with  Austria-Hungary  of  July  3,  1856, 
make  the  examining  tribunal  the  ultimate  resource  for 
determining  as  to  f A^  sufficiency  of  the  evidence  to  warrant 
extradition^  and  that  your  action  thereafter  is  executive 
merely  under  the  treaty  itself." 

In  distributing  the  duties  arising  firom  extradition  treaties 
amongst  the  officers  of  the  Government,  Congress  has 
assigned  the  judicial  duties  of  alrrest  and  hearing  upon  the 
charge  of  crime  to  certain  officers  of  the  courts,  leaving  the 
further  execution  of  the  treaty,  in  case  the  party  upon  such 
hearing  be  deemed  guilty  under  its  provisions,  to  the  Secre- 
tary of  State. 

This  partition  of  duties  at  once  suggests  the  question 
which  you  state. 

There  can  be  no  doubt  that  the  treatment  of  such  cases  is 
intended  to  be  merely  judicial  up  to  a  certain  point,  and 
after  that  merely  executive.  Executive  duties,  however,  as 
you  suggest,  require  the  exercise  of  discretion,  and  are  gen- 
erally not  merely  mandatory.  In  some  cases  it  is  not  easy 
to  say  that  this  discretion  differs  substantially  from  the  dis- 
cretion which  is  confided  to  courts.  The  question  here  is, 
how  far  executive  discretion  extends  in  reviewing  the  judg- 
ment and  testimony  directed  by  the  statute  (Eev.  Stats., 
sec.  5270)  to  be  certified  before  you  by  the  judicial  officer 
who  hears  the  charge  in  the  first  instance. 

I  am  of  the  opinion  that  the  proceedings  below  come  before 
you  upon  a  quasi  eertiorarij  and  that  your  discretion  extends 
to  a  review  of  every  question  therein  presented. 

The  due  execution  of  the  treaty,  including  its  not  being 
abused  so  as  to  include  persons  who  are  not  within  its  termsj  is 
after  all  an  executive  question,  and  after  attentive  consider- 
ation I  am  unable  to  restrain  your  powers  within  any  nar- 
rower bonds. 

It  is  difficult  to  see  why  the  judicial  officer  should  certify 
the  testimony  before  him  as  well  as  his  judgment  thereon, 
unless  for  the  purpose  of  affording  an  opportunity  for  a  recon- 
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sideration  of  the  effect  of  that  testimoDj.  It  is  the  testi- 
mouy  alone  which  shows  whether  the  crime  charged  is  an 
extradition  crime.  I  suppose  that  a  Secretary  would  not 
surrender  the  person  in  case  he  were  of  opinion  that  the 
crime  given  in  evidence  was  not  within  the  treaty.  Ought 
he  then  to  do  so  in  case  the  evidence,  in  his  judgment,  shows 
a  clear  miscarriage  as  regards  the  person's  presumed  guilt  of 
such  crime  t  It  may  be  said  this  is  to  beg  the  question, 
which  is,  whether  the  Secretary  can  look  into  the  evidence 
for  the  purpose  of  passing  upon  such  question  ^  t.  a.,  whether 
such  inquiry  be  not  coram  nan  judice  as  to  him.  It  is  upon 
this  point  that  the  express  statutory  requirement,  that  the 
testimony  shall  be  certified  to  the  Secretary,  together  with 
the  judgment  below,  is  to  my  mind  significant. 

It  seems  to  me  that  in  sending  the  person  charged  before 
a  judicial  officer  for  hearing  the  legislature  means  only  that 
he  shall  not  be  extradited  without  such  an  examination  as  in 
other  criminal  charges  is  required  before  holding  for  trial ; 
but  that  the  discretion  of  the  executive  (distinguishing  this 
from  mere  ministerial  functions)  usual  in  dealing  with  inter- 
ests of  persons  or  property,  remains  unaffected. 

Upon  the  requisition  being  made  for  extradition,  fke  whole 
matter  comes  before  the  Secretary,  with  the  advantage  that 
in  a  matter  of  local  law,  concerned  in  the  case,  he  has  had 
the  assistance  of  a  magistrate  more  or  less  expert  therein. 

The  treaty  requires  that  "  the  evidence  of  criminality  ^ 
shall  be  such  as,  ^<  a4!cording  to  the  laics  of  the  place  where  ihe 
fugitive  or  person  charged  shall  be  founds  would  justify  his 
apprehension  and  commitment  for  trial,  if  the  crime  or 
offense  had  there  been  committed." 

In  a  country  like  ours,  where  crimes  in  general  are  the 
subject  of  State  and  not  Federal  cognizance,  the  above  pro- 
vision for  their  hearing  will  render  the  conclusions  thereupon 
by  the  magistrate  of  great  value  to  the  Secretary,  who  is 
hardly  to  be  expected,  even  after  an  argument  before  him, 
to  be  as  capable  of  administering  the  questions  therein  as 
accurately  as  has  already  been  done.  At  least  this  would  be 
so  where  the  hearing  below,  as  in  the  present  case,  was 
before  a  judge  of  superior  jurisdiction. 

Gases  might  occur  in  which  the  hearing  had  been  before 
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some  officer  not  so  well  versed  in  law ;  -and  in  these  a  potoer 
to  review  the  whole  matter  might  even  be  deHred  by  the 
Secretary. 

Ton  will  have  noticed  in  this  opinion  I  concur  with  the 
views  of  Judges  Blatchford  and  Woodruff  in  Stnpp's  case 
(12  Blatchf.,  501). 

Stupp  had  been  before  a  commissioner^  and  thereupon 
saed  oat  a  writ  of  habeas  corpus  and  a  certiorari,  returnable 
before  the  circuit  court  for  the  southern  district  of  New 
York.  In  the  course  of  an  argument  to  show  that  it  could 
not  review  questions  lipon  the  effect  of  evidence,  etc.,  de- 
cided by  the  commissioner,  the  court  said  repeatedly  that  the 
IK>wer  to  do  this  was  vested  by  the  statute  in  the  Secretary 
of  State. 

Upon  the  whole,  repeating  that  very  great  respect  is  due 

to  the  decisions  of  the  tribunal  which  hears  the  case  in  the 

first  instance,  especially  under  such  circumstances  as  this 

presents,  I  am  of  opinion  that  the  law  gives  to  the  party 

charged  the  double  protection  of  a  concurrence  of  views 

npou  all  questions  affecting  his  guilt  under  the  treaty  by  the 

magistrate  and  the  Secretary  before  he  is  to  be  surrendered. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

BoHcitar-  OeneraL 
The  Sbobetabt  OF  State. 


PBENTED  MATTER  MAILED  FROM  FOREIGN  COUNTRIES. 

By  section  17  of  the  act  of  March  3,  1879,  chapter  180,  printed  matter, 
other  than  books,  received  by  mail  from  foreign  countries,  under  the 
provisions  of  postal  treaties  or  conventions,  is  declared  free  of  daty ; 
and  no  distinction  is  there  made  between  such  as  is  mailed  to  sub- 
scribers for  their  own  use  and  such  as  is  mailed  to  dealers  for  sale. 

Books  which  are  admitted  to  the  international  mails,  exchanged  under 
the  provisions  of  the  Universal  Postal  Union  Convention,  may  be 
delivered  to  addresses  upon  the  payment  of  the  duty  thereon. 

DEPARTMENT  OF  JUSTICE, 

August  6,  1881. 
Sir:  In  reply  to  your  favor  of  July  28,  in  reference  to 
the  duties  upon  printed  matter  shipped  by  mail  to  the  United 


188  HON,    WAYNE   MACVEAGH 

PrtBtei  Mfttter  Mstled  fron  ForelgTB  CoBBtrleK. 

States  for  sale  from  foreign  couutries  iu  large  quautities,  I 
beg  to  say  that  yoar  previous  letter  upon  the  same  subject 
was  referred  to  Mr.  Smith,  Assistant  Attorney-General,  for 
examination  and  reply. 

I  regret  to  say  that  he  seems  to  have  entirely  overlooked 
the  seventeenth  section  of  the  act  of  March  3, 1879,  which 
specifically  provides  that  printed  matter  other  than  books 
received  in  the  mails  from  foreign  countries,  under  the  pro- 
visions of  postal  treaties  or  couventions,  shall  be  free  of  cas 
toms  duty.  No  distinction  is  made  by  this  provision  between 
such  printed  matter  when  mailed  to  subscribers  for  their  own 
use,  or  when  mailed  to  dealers  for  sale. 

The  whole  question  seems,  therefore,  to  be  one  of  adminis- 
tration for  the  Postal  Department.  If  the  printed  matter 
iu  question  is  properly  carried  in  the  mails  under  the  pro- 
visions of  the  postal  treaties  or  conventions,  it  is  free  of  cus- 
toms duty.  If  it  is  not  within  the  terms  of  such  treaties  or 
conventions,  it  should  be  excluded  from  the  mails;  but  iu 
nothing  do  I  discover  any  warrant  in  the  law  for  inquiry  by 
your  Department  as  to  whether  such  printed  matter  is  re- 
ceived as  merchandise,  nor  for  the  imposition  upon  it  of  any 
customs  duty. 

In  reply  to  your  second  question,  I  beg  to  say  that  such 
books  as  are  admitted  to  the  international  mails,  exchanged 
under  the  provisions  of  the  CJniversal  Postal  Union  Conven- 
tion, may  be  delivered  to  addresses  upon  the  payment  of  the 
duty  thereon. 

In  this  answer  1  have,  indeed,  used  the  very  terms  of  the 
statute,  for  it  is  singularly  clear  and  unambiguous.  It 
authorizes  the  PostmasterOeneral  and  yourself  to  agree 
upon  proper  regulations  for  the  collection  of  such  duties, 
and  it  limits  the  books  which  may  be  thus  carried  and  de- 
livered to  such  books  as  are  admitted  to  the  international 
mails,  exchanged  as  already  stated. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVBAGH. 

Hon.  William  Windom, 

Secretary  of  the  Treasury. 
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CASE  OF  PAYMASTER  BARTON. 

Constmotion  of  Beotion  1412,  Revised  Statutes,  as  given  in  14  Opin., 
192,  358,  and  15  Opin.,  45,  namely,  that  it  gives  to  transferred  officers 
the  full  benefit  of  their  former  sea-servioe-  only  in  so  far  as  this  may- 
go  to  complete  the  period  of  such  service  required  in  their  respective 
grades  previous  to  examination  for  promotion,  and  in  so  far  as  it 
ought  properly  to  be  taken  into  account  in  the  matter  of  assignment 
to  duty — ^reaffirmed. 

Department  op  Justice, 

August  11,  1881. 

Sm :  I  have  the  honor  to  reply  to  the  qaestion  submitted 
to  me  in  yonr  favor  of  August  6, 1881,  as  to  the  claim  of 
Passed  Assistant  Paymaster  Jonathan  B.  Barton,  U.  S. 
Navy,  for  advancement  on  the  list  of  officers  of  the  Pay 
Corps,  under  the  provisions  of  section  1412  of  the  Bevised 
Statutes. 

In  deference  to  your  wishes  I  have  reconsidered  the  ques- 
tion submitted  by  Mr.  Barton,  and  have  carefully  examined 
the  argument  enclosed  by  you  in  support  of  the  position 
assumed  by  him ;  but  I  can  not  forbear  saying  that  if  any 
question  ought  to  be  considered  settled,  as  between  the 
Executive  Departments  of  the  Government,  the  proper  con- 
struction of  section  1412  of  the  Bevised  Statutes  is  certainly 
within  that  category. 

The  ti'ue  meaning  of  the  provision  in  question  was  first 
considered  by  Attorney-General  Williams  in  the  case  of 
Lieutenant-Commander  Dyer,  and  his  opinion  was  rendered 
March  3,  1873,  in  a  letter  to  your  predecessor,  Secretary 
Bobeson.  It  was  again  considered  by  Attorney-General 
Williams  at  the  instance  of  the  Treasury  Department,  and 
an  opinion  upon  it  rendered  January  24, 1874.  It  was  again 
brought  for  review  before  my  immediate  predecessor,  and  an 
elaborate  opinion  upon  the  subject  was  rendered  by  him 
June  12, 1878. 

These  several  opinions  are  in  entire  agreement  upon  the 
question  raised  in  your  communication  to  me.  They  declare 
that  the  provision  in  question  was  designed  to  give  the 
transferred  officers  the  free  benefit  of  their  former  sea- 
service,  in  so  fleur  as  it  might  go  to  complete  the  period  of 
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such  Bervice  reqaired  in  their  respective  grades  previous  to 
examiuation  for  promotion,  and  in  so  far  as  it  ought  prop- 
erly to  be  taken  into  account  in  the  matter  of  assignment  to 
dutjy  and  that  it  conferred  no  advantages  beyond  these. 

It  necessarily  follows,  as  Attorney-General  Devens  de- 
cided, that  a  volunteer  officer  transferred  to  the  regular 
Navy  is  not  entitled  to  hold  a  commission  dated  as  t>f  the 
date  of  his  volunteer  commission,  but  that  he  must  take  his 
place  upon  the  Register  iKKK>rding  to  the  rank  given  him  by 
his  commission  as  an  officer  of  the  regular  Navy. 

In  this  construction  of  the  provision  in  question  I  entirely 
concur,  and  I  therefore  advise  you  that  Mr.  Barton's  claim 
of  a  position  in  the  regular  Pay  Corps  above  all  officers  in 
that  corps  who  entered  the  regular  service  after  .lune  2, 
1864,  is  invalid,  and  should  not  be  allowed. 

I  return  herewith  the  papers  which  you  enclosed  to  me. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVBAGH. 

Hon.  William  H.  Hunt, 

Secretary  of  the  Navy. 


PAYMENT  OF  ACCRUED  PENSION. 

T.  died  while  his  application  for  pension  was  pending,  leaving  a  widow 
and  a  daughter  under  sixteen  years  of  age ;  the  mother  died  after  the 
daughter  attained  the  age  of  sixteen  years ;  and  subsequently  the  pen- 
sion was  allowed  and  a  certificate  therefor  issued :  Beld,  that  under 
section  4718,  Revised  Statutes,  the  daughter  is  entitled  to  the  pension 
which  had  accrued  up  to  the  death  of  the  father. 

Department  of  Justice, 

August  12,  1881. 
Bib:  Yon  have  asked  my   opinion  npon  the  following 
case: 

Francis  Thierry  died  while  his  claim  for  pension  was  pend- 
ing, leaving  a  daughter  under  sixteen  years  of  age  and  a 
widow.  After  the  child  attained  the  age  of  sixteen  years 
the  mother  died,  and  still  later  the  pension  was  allowed  and 
certificate  therefor  was  issued. 
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Yonr  inqniry,  whether  the  peDSion  which  had  accrued  up 
to  the  death  of  the  father  can  now  be  paid  to  his  daughter, 
Frances  B.  Thierry,  1  answer  in  the  affirmative. 

Section  4718  of  the  Revised  Statutes  provides  that  when 
any  person  entitled  to  a  pension  shall  die  while  his  applica- 
tion is  pending  ^^  his  widow,  or  if  there  is  no  widow,  the 
child  or  children  of  snch  person  under  the  age  of  sixteen 
years,  shall  be  entitled  to  receive  the  accrued  pension  to  the 
date  of  the  death  of  such  person,  •  •  •  and  if  no  widow 
or  child  survive,  no  payment  whatsoever  of  the  accrued  pen- 
sion shall  be  made  or  allowed." 

Section  25  of  the  act  of  March  3, 1873,  chap.  234  (17  Stats., 
574),  of  which  this  is  a  substantial  re-enactment,  provided 
that:  <^If  any  person  entitled  to  a  pension  shall  die  during 
the  pendency  of  his  application  therefor,  his  widow,  or  if  no 
widow,  his  child  or  children  under  sixteen  years  of  age  at  the 
time  of  his  death,  shall  be  entitled  to  receive  the  accrued 
pension  to  the  date  of  death,"  etc.  The  verbal  change  made 
by  the  revisers  was  the  omission  of  the  words  <^  at  the  time 
of  his  death." 

The  effect  of  this  is  not  to  fix  some  other  period  as  the  one 
at  which  the  child  is  to  be  under  sixteen  years  of  age  and 
thus  preclude  reference  to  the  original  statute,  but  is  to 
leave  it  a  matter  of  some  doubt  as  to  whether  the  date  of 
the  death  of  the  father  or  the  time  of  the  allowance  of  the 
pension  is  to  determine  the  rights  of  the  child.  A  careful 
reading  of  section  4718,  Revised  Statutes,  affords  little 
assistance  in  solving  this  doubt,  and  the  section  may  be  as 
fiftirly  construed  to  mean  that  the  child  shall  not  be  over  six- 
teen when  the  father  dies  as  when  the  i>ension  is  allowed. 

In  the  case  of  the'^United  States  v.  Bawen  (100  U.  S.,  513), 
it  was  held  that  resort  might  be  had  to  the  law  which  was 
the  subject  of  revision  to  interpret  anything  left  in  doubt 
by  the  language  of  the  revisers,  and  that  where  there  is  a 
substantial  doubt  as  to  the  meaning  of  the  language  used  in 
the  revision,  the  old  law  is  a  valaable  source  of  information. 
Mr.  Justice  Miller,  delivering  the  opinion,  said :  ^^  If,  then, 
in  the  case  before  us  the  language  of  section  4820  was  fairly 
susceptible  of  the  construction  claimed  by  the  Oovemment, 
as  well  as  of  the  opposite  one^  the  argument  from  the  pro- 
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vision  of  the  statute  as  it  stood  before  the  reyision  wonld  be 
conclusive.'^ 

Applying  this  rule,  it  is  clear  that  the  attainment  of  six- 
teen years  of  age  by  Frances  B.  Thierry  prior  to  the  death 
of  her  mother,  and  prior  to  the  allowance  of  the  pension,  in 
no  way  militates  against  her  right  to  the  accrued  pension. 

If  the  mother  had  died  before  the  father,  there  would  be 
no  question  as  to  the  child's  rights ;  if  the  widow  had  sur- 
vived until  the  time  came  for  payment,  there  would  be  no 
question  as  to  her  right.  The  peculiarity  of  the  case  is  that 
there  was  a  widow  at  the  time  of  the  death  of  the  claimant, 
and  there  is  none  now  when  payment  is  to  be  made.  In 
determining  whether  this  fact  should  prevent  payment  of 
the  pension  to  the  child  no  aid  is  obtainable  from  the 
original  statute,  and  as  the  revision  is  not  explicit,  we  are 
left  to  the  reason  and  spirit  of  the  law  for  its  interpretation, 
I  can  not  imagine  any  reason  why  the  child  should  receive 
the  accrued  pension  where  the  claimant  survived  the  mother 
that  would  not  apply  with  equal  force  to  a  case  where  the 
death  of  the  mother  intervened  between  that  of  the  claimant 
and  the  allowance  of  the  pension.  The  prohibitory  clause 
of  the  statute  is  limited  to  where  "no  widow  or  child  sur- 
vive,'' meaning,  of  course,  "  no  widow  or  child  under  six- 
teen years  of  age."  Here  a  child  who  was  under  sixteen 
years  of  age  at  the  death  of  the  claimant  has  survived  until 
the  allowance  of  the  pension. 

The  purpose  of  the  statute  was  to  give  the  accrued  pen- 
sion to  the  widow  or  the  child ;  and  in  my  opinion,  at  the 
death  of  the  father,  each  acquired  a  distinct  contingent 
interest;  the  widow's  being  contingent  on  her  survival  until 
allowance  and  payment,  the  child's  being  contingent  on  the 
death  of  the  mother  prior  to,  and  its  own  survival  until,  pay- 
ment. 

In  your  communication  of  the  10th  instant  you  request 
that,  in  connection  with  the  case  of  Frances  B.  Thierry,  I 
give  my  opinion  as  to  how  far  the  jurisdiction  of  the  account- 
ing officers  of  the  Treasury  extends  in  the  matter  of  the 
revision  of  allowances  made  by  the  Commissioner  of  Pen- 
sions. 

As  this  case  was  referred  by  you  to  me  at  the  request  of 
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the  SecoDd  Comptroller,  uo  question  of  the  jarisdiction  of 
the  accountiug  officers  of  the  Treasury  arises.  How  far 
they  may  revise  the  decisions  of  the  heads  of  Departments 
and  of  other  officers  in  whom  discretion  is  vested  by  law,  is 
a  question  of  great  gravity  and  of  long  standing.  I  trust,  on 
reflection  you  will  agree  with  me  that  it  is  more  desirable  to 
have  my  opinion  on  specific  cases  which  directly  present  the 
question  than  a  general  opinion  on  the  whole  subject. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVEAGH. 
Hon.  S.  J.  KiRKWOOD, 

Secretary  of  the  Interior. 


GRADUATES  OP  THE  NAVAL  ACADEMY— RELATIVE  RANK. 

Opinions  of  August  7,  1877  (15  Opin.,  637),  and  March  31,  1879  (16 
Opin.,  Sd6),  referred  to,  and  suggested  that  copies  thereof  be  sent  by 
the  Secretary  of  the  Navy  to  the  Senate  in  response  to  a  resolution  of 
that  body  in  regard  to  the  subject  of  relative  rank  of  graduates  of  the 
Naval  Academy. 

Department  of  Justice, 

Auffust  12,  1881. 

Sib  :  I  beg  to  acknowledge  your  favor  asking  my  opinion 
npon  the  legal  question  involved  in  the  resolution  of  the 
Senate  directing  you  to  inform  that  body  ^<  what  alteration, 
if  any,  has  been  made  in  the  relative  rank  of  graduates  of 
the  Naval  Academy,  as  originally  established  at  graduation, 
under  the  provisions  of  sections  1483  and  1521  of  the  Revised 
Statutes,  in  any  classes  graduating  since  the  year  1870,  and 
if  so,  under  the  provisions  of  what  act  the  said  alteration  or 
re  arrangement  of  rank  was  madef  " 

In  reply  I  beg  to  say  that  1  have  carefully  considered  the 
facts  stated  in  your  letter,  and  in  that  connection  the 
opinion  of  Solicitor  General  Phillips  of  August  7,  1877, 
approved  by  Attorney-General  Devens,  and  the  opinion  of 
Attorney-Gtoneral  Devens  himself  of  March  31,  1879,  re- 
affirming the  former  opinion. 

In  these  two  opinions  the  entire  subject  of  your  letter  is 
elaborately  considered  and  clearly  and  distinctly  decided, 
and  I  am  sure  you  will  agree  with  me  that  it  is  not  com- 
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patible  with  the  proper  admiuistration  of  this  Department 
that  a  third  opinion  upon  the  legal  qaestions  involved  should 
be  rendered  unless  very  exceptional  circumstances  should 
exist  i-equiriug  so  unusual  a  course  to  be  pursued. 

In  the  present  case  1  am  unable  to  discover  any  circum- 
stances which  would  justify  me  in  considering  the  question 
in  these  opinions,  twice  considered  and  twice  decided  in  the 
same  way,  as  open  questions  for  my  examination  and  decis- 
ion; and  I  feel  constrained,  therefore,  to  advise  you  that 
the  only  answer  you  can  properly  make  to  that  portion  of 
the  resolution  of  the  Senate  which  asks  for  the  legal  authori- 
ty for  the  changes  which  were  made  is  in  the  submission 
to  that  body  of  copies  of  the  two  opinions  already  mentioned. 

I  return  the  papers  forwarded  to  me  by  you. 
Very  respectfully,  your  obedient  servant, 

WATNB  MaoVBAGH. 

Hon.  William  H.  Hunt, 

Secretary  of  the  Navy. 


CIVIL  SERVICE  EXAMINATIONS. 

The  Joint  resolntion  of  March  3,  1865  (seo.  1754,  Rev.  Stat.)t  considered 
in  connection  with  the  act  of  March  3,  1871,  chapter  114,  and  held 
that  honorably  discharged  soldierB  and  sailors  are  not  exempt  from 
liability  to  examination  for  admission  into  the  civil  service,  bnt  that 
they  are  entitled  to  a  preference  for  appointment  as  against  other 
persons  of  eqn&l  qualifications  for  the  place. 

Department  of  Justice, 

August  13,  1881. 

Sir  :  I  beg  to  acknowledge  the  receipt  of  a  letter  of  Col- 
lector Merritt,  forwarded  to  me  by  you,  inclosing  a  petition 
from  John  OoUins,  who  was  honorably  discharged  from  the 
military  service  by  reason  of  disability  from  wounds  in- 
curred in  the  line  of  duty. 

The  letter  of  the  collector  states  that  Mr.  Collins  has  been 
serving  as  night  inspector  in  the  New  York  custom-honse 
during  the  past  six  months,  and  has  shown  himself  a  capable 
and  competent  man  for  the  position. 

Mr.  Collins  claims  to  be  api>ointed  a  permanent  night 
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iuspector  without  reference  to  the  civil  service  rales  dow  in 
force  in  the  New  York  castom-house  by  virtue  of  the  ordera 
of  the  President  of  March  6,  1879,  and  of  Jane  30, 1880, 
which  orders  prescribe  regulations  for  the  admission  of  i)er- 
Bons  into  the  public  service  in  that  custom-house. 

Yon  desire  my  opinion  upou  the  law  governing  this  sub- 
ject. 

I  have  the  honor  to  state  that  in  my  opinion  Oongress  has 
very  plainly  expressed  its  will  upon  the  question  you  sub- 
mit to  me.  The  joint  resolution  of  March  3, 1866  (Rev.  Stat, 
sec.  1754),  is  as  follows: 

^^  Persons  honorably  discharged  from  the  military  or  naval 
service  by  reason  of  disability  resulting  from  wounds  or 
sickness  incurred  in  the  line  of  duty  shall  be  preferred  for 
appointments  to  civil  offices,  provided  they  are  found  to 
possess  the  business  capacity  neccKsary  for  the  proper  dis* 
charge  of  the  duties  of  such  offices." 

The  act  of  March  3,  1871,  provides  as  follows:  <<The 
President  is  authorized  to  prescribe  such  regulations  for  the 
admission  of  persons  into  the  civil  service  of  the  United 
States  as  will  best  promote  the  efficiency  thereof,  and  ascer- 
tain the  fitness  of  each  candidate  iu  respect  to  age,  health, 
character,  knowledge,  and  ability  for  the  branch  of  service 
into  which  he  seeks  to  enter;  and  for  this  purpose  he  may 
employ  suitable  persons  to  conduct  such  inquiries,  and  may 
prescribe  their  duties,  and  establish  regulations  for  the  con- 
duct of  persons  who  may  receive  appointments  in  the  civil 
service." 

These  two  expressions  of  the  legislative  will  form  one 
harmonious  system.  They  do  not  exempt  honorably  dis- 
charged soldiers  and  sailors  from  liability  to  examination, 
but  they  do  prescribe  that  of  two  or  more  applicants  found  to 
be  equally  qualified  by  such  examination  for  appointment 
the  preference  shall  be  given  to  any  such  applicant  who  has 
been  honorably  discharged  from  the  military  or  naval  service 
by  reason  of  disability  resulting  from  wounds  or  sickness 
incurred  in  the  line  of  duty. 

In  direct  reply  to  your  question,  I  therefore  advise  you 
that  Mr.  Collins  is  not  exempted  from  the  operation  of  the 
regulations  prescribed  by  the  President,  but   that   he  is 
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entitled  to  a  preference  as  against  any  civilian  of  equal  qnali* 
fications  for  the  place  he  seeks. 
I  return  you  the  pa(>ers  you  iDolosed  to  me. 
I  need  hardly  say  that  I  have  not  thought  it  necessary  in 
this  instance  to  consider  the  extent  of  the  i>ower  conferred 
upon  the  President  by  the  Constitution  in  the  matter  of 
appointments  to  office. 

Yery  respectfully,  your  obedient  servant, 

WAYNE  MaoYEAGH. 
Hon.  William  Windom, 

Secretary  of  the  Treamry. 


RELATIVE  BANE  IN  THE  ABMT. 

The  word  '*  appointment,"  as  need  in  section  1219,  Bevised  Statutes, 
comprehends  only  the  appointment  of  an  officer  on  his  original  entry 
into  the  regalar  service,  and  does  not  include  his  appointment  on  pro- 
motion thereafter  made;  Opinion  of  Attorney-General  Devens,  of 
February  21,  1881  (ante,  p.  34),  dissented  from. 

Depabtment  of  Justioe, 

August  17, 1881. 

Sib  :  Yonr  favor  returning  to  me  the  opinion  of  Attorney- 
General  DevenSy  of  February  21,  1881,  on  the  question  of 
relative  rank  between  officers  of  the  same  grade  and  date  of 
appointment  aud  commission,  has  been  received;  and  in 
deference  to  the  urgency  of  your  request,  and  the  impor- 
tance attaching  to  the  matter  in  the  proper  administration  of 
your  Department,  1  have  felt  constrained  to  reconsider  the 
question  therein  decided. 

I  find  less  difficulty,  in  the  present  instance,  in  departing 
.  ^m  the  rule  of  this  Department  to  decline  to  reconsider 
questions  once  formally  decided,  because  it  concerns  exclu- 
sively a  question  of  administration  in  your  Department, 
and  adherence  to  the  opinion  of  my  predecessor  will  require 
the  reversal  of  the  practice  of  your  Department  ever  since 
the  passage  of  the  law  in  question,  covering  the  very  con- 
siderable period  of  fourteen  years. 

The  act  of  March  2,  1867,  section  1219,  Revised  Statutes, 
provides  that  in  fixing  relative  rank  between  officers  of  the 
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same  grade  and  date  of  appoiutiuent  aud  commissioa  the 
time  which  each  may  have  actually  served  as  a  commis- 
sioned ofScer  of  the  United  States,  whether  continuously  or 
at  different  periods,  shall  be  taken  into  account ;  aud  in  com- 
puting such  time  no  distinction  shall  be  made  between 
service  as  a  commissioned  officer  in  the  regular  Army  and 
service  since  the  19th  day  of  April,  1861,  in  the  volun- 
teer force,  whether  under  appointment  or  commission 
from  the  President  or  from  the  Governor  of  a  State.  The 
act  also  contains  these  words,  which  are  not  found  in  the 
Bevised  Statutes:  <^And  the  provisions  herein  contained  as 
to  relative  rank  shall  apply  to  all  api)ointments  that  have 
already  been  made  under  the  <  act  to  fix  the  military  peace 
establishment  of  the  United  States,'  approved  July  28, 
1866." 

The  act  of  July  28, 1886,  was  an  act  reorganizing  and 
increasing  the  regular  Army;  and  the  provisions  quoted 
from  the  act  of  March  2, 1867,  have  been  construed,  as  I 
understand,  in  your  Department,  from  the  passage  of  the 
law  until  now,  as  applying  to  all  appointments  that  had 
already  been  made  under  the  act  of  July  28, 1866,  as  well  as 
to  all  appointments  made  subsequently  thereto,  giving  to 
each  appointee  at  the  date  of  his  commission  as  an  officer  of 
the  regular  Army  the  full  benefit  of  any  service  he  might 
have  rendered  in  the  volunteer  forces. 

The  contention  is  as  to  whether  the  provisions  quoted 
apply  not  only  to  the  original  appointment  of  such  officer, 
but  to  all  subsequent  promotions  in  the  regular  Army. 

In  the  opinion  of  my  immediate  predecessor,  which  yon 
have  returned  for  my  reconsideration,  it  is  held  that  the 
words  **  appointment "  and  ^'  commission  "  in  this  act  of  Con- 
gress include  not  only  the  original  appointment  and  com- 
mission as  an  officer  of  the  regular  Army,  but  all  subsequent 
promotions  in  that  service.  After  most  careful  and  respect- 
ful consideration,  I  am  unable  to  concur  in  this  conclusion. 

As  I  understand  it,  a  clear  and  well-defined  distinction 
between  appointment  and  promotion  has  existe<l  and  been 
recognized  in  the  War  Department  continuously  since  the 
establishment  of  the  Army.  Appointment  is  the  selection 
of  persons,  not  now  in  the  Army,  as  officers  of  it,  or  the 
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desigoatioD  by  selection  of  an  officer  already  in  the  Army  to 
a  vacancy  which  is  not  required  by  tbe  law  or  the  regula- 
tions to  be  filled  by  promotion  according  to  seniority.  Pro- 
motion is  the  advancement  of  officers  already  in  the  Army, 
according  to  seniority,  to  vacancies  happening  in  the  dif- 
ferent arms  of  the  service,  and  according  to  rules  prescribed 
by  law  or  by  regulations  having  the  force  of  law. 

I  uuderstand  also  that  since  the  passage  of  the  act  of 
March  2,  1867,  it  has  been  the  uniform  practice  of  your 
Department  to  fix  the  relative  rank  of  officers  receiving 
appoiutmeuts,  within  the  meaning  of  that  term  as  herein 
defined,  at  the  time  of  such  appointment ;  and  that  their 
relative  rank,  thus  fixed,  is  not  thereafter  disturbed  by  any 
subsequent  promotion  ;  but  that  subsequent  promotion  and 
rank  is  by  seniority  in  the  regular  service. 

In  the  construction  of  statutes  which  have  been  prac- 
tically administered  by  one  of  the  great  Departments  of  the 
Ooveruroent  for  a  considerable  period,  I  know  of  no  safer 
rule  than  that  prescribed  by  the  Supreme  Court  in  the  case 
of  the  United  States  v.  Moore  (95  U.  8.  R.,  763) :  "  The  con- 
structiou  given  to  a  statute  by  those  charged  with  the  duty 
of  executing  it  is  always  entitled  to  the  most  respectful 
consideration,  and  ought  not  to  be  overruled  without  cogent 
reasons.  •  •  •  The  officers  concerned  are  usually  able 
men  and  masters  of  the  subject,  and  trequeutly  they  are  the 
draughtsmen  of  the  laws  they  are  afterwards  called  upon  to 
interpret." 

There  are  not  wanting  instances  of  recognition  by  Con- 
gres}«  also  of  the  distinction  between  appointment  and  pro- 
motion upon  which  the  regulations  and  practice  of  your 
Department  rests. 

The  BeviMod  Statutes,  section  1132,  provides  that  all 
appointments  in  the  Quartermaster's  Department  shall  be 
made  from  the  Army,  while  it  is  well  known  that  promotions 
in  that  department  are  made  according  to  seniority  in  the 
department  itself^  and  section  1194  provides  that  until 
otherwise  directed  by  law  there  shall  be  no  new  appoint- 
ments and  no  promotions  in  the  Department  of  Adjutant- 
Oeneral,  or  of  Inspector-General,  or  in  the  Paymaster's, 
Quartermaster's,  Subsistence,  Ordnance,  or  Medical  Depart- 
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meuts;  and  section  1204  provides  that  promotions  iu  the  line 
ehall  be  made  through  the  whole  Army  in  its  several  lines 
of  artillery,  cavalry,  and  infantry,  respectively.  Promotions 
in  the  staff  of  the  Army  shall  be  made  in  the  several  depart- 
ments and  corps  respectively ;  and  as  recently  as  March  3, 
1877,  Congress,  in  restoring  a  lieatenaut  to  the  Army,  pro- 
vided :  '^And  the  law  of  promotion  in  the  line  is  hereby  sus- 
pended in  this  case  for  the  purpose  of  allowing  such  restora- 
tion." 

The  Committee  on  Military  Affairs  of  the  Senate,  report- 
ing May  21, 1880,  adversely  upon  a  bill  to  change  the  method 
of  promotion  among  lieutenants  of  the  line,  say :  "  The  terms 
^  appointment'  and  ^  promotion,'  as  used  in  the  laws  and  in 
the  Army,  are  arbitrary  and  technical.  Literally,  '  appoint- 
ment Ms  authority  conferred  by  virtue  of  which  the  duties  of 
an  officer  may  be  performed ;  ^  promotion '  is  advancement 
by  seniority  to  a  higher  office.  Advancement  to  a  higher 
office  confers  new  authority  necessarily,  and  hence  every 
promotion  is  an  appointment.  From  long  usage  promotion 
is  ofben  used  iu  a  sense  which  largely  excludes  the  idea  of 
the  appointment  that  accompanies  it." 

I  have  also  examined  the  Congressional  debates  at  the 
time  the  law  in  question  was  upon  its  passage,  and  I  dis- 
cover nothing  in  them  to  support  the  view  that  it  was  in- 
tended that  the  benefit  of  previous  service  in  the  volun- 
teer forces  should  recur  to  an  officer  upon  each  occasion  of 
his  promotion  in  the  regular  service. 

I  am  constrained,  therefore,  to  advise  yon  that  the  word 
"appointment"  in  section  1219  of  the  Bevised  Statutes 
applies  only  to  the  original  entry  of  tbe  officer  into  the 
regular  service,  or  subsequtnt  appointment  by  selection; 
but  that  it  does  not  apply  to  promotions  by  seniority  as 
defined  in  the  liegulations  of  the  Army. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVEAGH. 

Hon.  Robert  T.  Lincoln, 

Secretary  of  War. 
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TREATY  WITH  THE  KANSAS  INDIANS. 

Authority  to  issue  certificates  of  indebtedness  ander  the  treaty  with  the 
Kansas  Indians  is  to  be  considered  as  conferred  upon  the  date  of  the 
proclamation  of  the  treaty,  March  16,  1863,  and  not  before. 

Such  certificates  were  of  two  classes,  viz :  First,  those  issued  to  persona 
who  had  settled  and  improved  lands  within  the  reservation  to  an 
amount  not  exceeding  f'fi^,421  in  the  aggregate ;  second,  those  issued 
to  persons  having  claims  against  the  Indians  to  an  amount  notexoeed- 
ing  in  the  aggregate  $36,394.47. 

The  Secretary  of  the  Interior  is  not  at  liberty  to  accept  in  payment  of 
lands  any  certificates  of  the  firsr.  class  issued  after  the  limitation  upon 
the  amount  of  such  certificates  prescribed  in  the  treaty  had  been 
reached,  nor  any  certificates  of  the  second  class  issued  in  advance  of 
the  ratification  and  proclamation  of  the  treaty. 

DePABTMBNT  of  JUBTIOEy 

August  18, 1881. 

SiB :  In  reply  to  yonr  letter  asking  my  opinion  as  to  the 
excessive  issue  of  certificates  of  indebtedness  nnder  the  treaty 
with  the  Kansas  Indians,  I  beg  to  state  the  facts,  as  I  under- 
stand them,  are  as  follows: 

The  treaty  was  proclaimed  March  16, 1863,  and  any  author- 
ity conferred  by  its  provisions  upon  the  officers  of  the  Gov- 
ernment to  issue  certificates  of  indebtedness  must  be  consid- 
ered as  conferred  upon  that  date,  and  not  before.  The  nego- 
tiation of  the  treaty  by  the  agent  ot  the  Indian  Bureau  could 
certainly  confer  no  such  authority.  The  insertion  by  the 
Senate  of  amendments  in  the  treaty  thus  negotiated  could 
certainly  confer  no  such  authority,  for  those  amendments  re- 
quired the  assent  of  the  Indians,  and  it  is  indeed  entirely 
clear  that  the  earliest  date  at  which  certificates  of  indebted- 
ness could  be  lawfully  issued  was  the  date  of  the  proclama- 
tion already  mentioned. 

The  certificates  were  of  two  classes.  Those  of  the  first 
were  to  be  issued  to  persons  who  had  settled  and  improved 
lands  within  the  reservation  to  an  amount  not  exceeding  in 
the  aggregate  $29,421 .  Those  of  the  second  class  were  to  be 
issued  to  persons  having  claims  against  the  Indians  to  an 
amount  not  exceeding  in  the  aggregate  $36,394.47.  There  is 
not  the  slightest  ambiguity  either  as  to  the  date  when  the 
power  to  issue  the  certificates  in  question  was  conferred  or 
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as  to  the  character  and  extent  of  the  authority  itself.  After 
the  ratification  of  the  treaty,  and  not  before,  certificates  might 
lawfully  be  issued,  and  the  certificates  of  each  class  might 
lawftilly  aggregate,  but  could  not  exceed,  the  respective 
amounts  designated  in  the  treaty  itself. 

As  matter  of  fact,  however,  certificates  of  the  second  class 
were  issued  not  only  before  the  proclamation  of  the  treaty, 
but  even  before  the  amendments  inserted  by  the  Senate  had 
received  the  assent  of  the  Indians ;  and  not  only  to  the  entire 
amount  allowed  by  such  amendments  but  considerably  in 
excess  thereof.  As  there  was  no  authority  to  issue  them  on 
the  part  of  anybody  when  they  were  issued,  I  am  obliged  to 
advise  you  that  they  were  absolutely  null  and  void,  and,  as  I 
am  unable  to  discover  any  subsequent  action  which  acknowl- 
edges or  ratifies  them,  they  continue  so  to  be. 

No  certificates  of  the  first  class  were  issued  until  after  the 
proclamatioD  of  the  treaty,  March  16, 1863 ;  but  after  that 
dace  such  certificates  were  issued  to  the  amount  of  $42,901.03, 
being  an  excess  of  $13,480.03  over  the  amount  limited  by  the 
treaty.  As  there  was  not  eveo  a  pretense  of  authority  for  the 
issue  of  the  certificates  repre-senting  such  excess,  and  as  I  can 
discover  no  subsequent  action  acknowledging  or  ratifying 
them,  they  also  are  null  and  void. 

You  inform  me,  however,  that  a  practical  difficulty  may 
arise  in  distinguishing  between  the  certificates  so  issued  and 
those  issued  within  the  limitation  prescribed  by  the  treaty, 
and  that  difficulty  is  probably  increased  by  the  following 
provision  in  the  treaty  itself: 

<^That  all  such  certificates  shall  be  receivable  as  cash  to 
the  amount  for  which  they  may  be  issued  io  payments  for 
lands  purchased  or  entered  on  that  part  of  the  first  assigned 
reservation  outside  of  said  diminished  reservation." 

Under  this  provision,  certificates  issued  in  settlements  of 
claims  of  the  first  class  to  the  amount  of  $27,533.48  have  been 
actually  redeemed  in  lands,  leaving  outstanding  certificates 
of  this  class  to  the  amount  of  $15,367.55. 

In  dealing  with  the  certificates  of  this  class  it  has  occurred 
to  me  that  it  will  be  possible  to  distinguish  between  the  cer- 
tificates lawfully  issued  and  those  issued  without  authority 
by  their  respective  dates;  that  is,  beginning  with  the  date  of 
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the  treaty,  all  certificates  of  this  class  thereafter  issaed  would 
be  lawful  aud  valid  to  the  amount  limited  by  the  treaty  itself, 
to  wit,  $29,421.  Certificates  issued  after  that  limit  had  been 
reached  would  be  unlawful  aud  invalid.  If,  however,  as  has 
probably  happened,  you  discover  that  a  portion  of  the  certifi- 
cates already  redeemed  in  lands  were  issaed  after  the  limit 
prescribed  in  the  treaty  had  been  reached,  and  a  portion  of 
those  now  outstanding  were  issued  before  that  limit  was 
reached,  such  fact  would  not  alter  the  character  of  the  cer- 
tificates themselves,  and  it  would  still  be  your  duty  to  recog- 
nize as  lawful  and  valid  such  certificates  of  the  first  class  as 
had  been  issued  within  the  limitation  mentioned. 

In  reaching  these  conclusions,  I  have  not  been  unmindful 
of  the  hardship,  real  or  apparent,  which  may  be  inflicted  upon 
the  present  holders  of  unredeemed  certificates.  If,  however, 
the  hardship  is  real,  relief  will  doubtless  be  afforded  by  the 
legislative  department  of  the  Government,  and  it  would  be 
dangerous  to  the  last  degree  aud  subversive  of  all  the  settled 
principles  of  law  applicable  in  such  cases  to  protect  even  in- 
nocent holders  for  value  of  such  certificates  froui  loss  by  hold- 
ing that  an  Executive  Department  of  the  Oovernment  may 
create  obligations  binding  upon  the  Government  in  advance 
of  any  authority  conferred  upon  it  to  do  so,  or  in  disregard 
of  plainly  expressed  limitations  upon  the  extent  of  such  au- 
tbority. 

1  am  constrained,  therefore,  to  advise  you,  that  you  are  not 
at  liberty  to  accept,  in  payment  of  the  lands  mentioned  in 
your  letter,  any  certificates  of  the  first  class,  issued  after  the 
limitation  upon  the  amount  of  such  certificates  prescribed  in 
the  treaty  had  been  reached,  nor  any  (certificate  of  the  second 
class,  issued  in  advance  of  the  ratification  aud  proclamation 
of  the  treaty,  to  wit,  March  16,  1863. 

Very  respectfully,  your  obedient  servant, 

WAYITB  AIACVBAGH. 

Don.  S.  J.  KiBKWOOD, 

Secretary  of  the  Interior. 
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IMPORTATION  OP  FRUIT. 

The  terms  *<  quantity  "  and  *' whole  quantity,"  ae  employed  in  Schedule 
M  (Rev.  Stat.y  2d  ed.,  p.  476),  are  not  to  be  understood  as  covering  all 
the  fruit  imported  in  any  one  vessel  shipped  to  one  consignee,  if  com- 
ing from  different  consignors.  Each  consignment,  not  only  from  one 
party,  but  of  each  separate  kind  of  fruit  specified  in  the  statute,  is  to  be 
considered  as  the  '<  quantity,"  and  as  the  *' whole  quantity,"  therein 
specified. 

Department  of  Justice, 

AuguH  19,  1881. 

Sir  :  I  have  careftiUy  considered  the  question  raised  by 
yoar  letter,  calling  my  attention  to  each  portion  of  Schedule 
M,  of  the  law  imposing  duties  upon  imports,  as  imposes  cer- 
tain rates  of  duty  on  oranges  and  other  fruits  therein  men- 
tioned. It  provides  that  no  allowance  shall  be  made  for  loss 
by  decay  on  the  voyage,  unless  the  loss  shall  exceed  25  per 
centum  of  the  quantity,  and  that  the  allowance  then  made 
shall  be  only  for  the  amount  of  loss  in  excess  of  25  per  centum 
of  the  whole  quantity. 

This  provision  was  inserted  as  an  amendment,  and  it  does 
not  seem  to  me  probable  that  its  draughtsman  considered 
the  change  in  the  mode  of  expression.  I  have  not  been  able 
to  discover  any  reason  for  changing  the  expression  from 
"quantity"  to  "  whole  quantity ; **  nor  is  there  any  reason- 
able effect  which  can  be  given  to  the  word  "  whole''  by  at- 
taching any  special  emphasis  or  import  to  it.  It  seems  to 
me  that  as  used  in  this  proviso  "quantity  "  and  "  whole  quan- 
tity'' mean  precisely  the  same  thing. 

Possibly  a  clearer  view  of  the  meaning  of  the  section  in 
question  will  be  had  by  extending  the  paragraph  to  its  proper 
legal  form.  It  would  then  read :  Oranges,  20  per  centum 
ad  valorem ;  lemons,  20  per  centum  ad  valorem ;  pine-apples, 
20  per  centum  ad  valorem ;  grapes,  20  per  centum  ad  va- 
lorem. And  the  same  extension  should  be  applied  to  the 
fruits  liable  to  a  duty  of  10  per  centum  ad  valorem.  When 
thus  read,  it  will  be  apparent,  I  think,  that  each  fruit  is  to 
be  considered  alone  in  estimating  the  proportion  of  injury  to 
it,  for  each  fruit  is,  in  itself,  a  separate  object  of  duty ;  and 
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the  allowance  for  the  percentage  of  injury  should  be  as  sep- 
arate  as  the  duty  itself. 

It  seems  to  me  also  equally  clear  that  even  in  the  same 
kind  of  fruit,  each  separate  invoice,  in  which  a  loss  occurs,  is 
to  be  considered  in  estimating  the  allowance  to  be  made.  If 
the  provision  is  construed  otherwise,  it  would  present  the 
practical  anomaly  that  the  allowance  upon  a  shipment  by 
one  consignor  at  one  port  would  depend  not  at  all  upon  the 
state  of  preservation  in  which  the  fruit  shipped  by  him  ar- 
rived, but  upon  the  accident  whether  some  other  consignor 
at  some  other  port  shipped  to  the  same  consignee  a  particu- 
lar quantity  of  fruit,  and  it  arrived  in  a  particular  condition. 

It  must  also  be  remembered  that  if  the  words  ^^  quantity  " 
and  ^^  whole  quantity"  in  this  section  blend  together  all  fruit 
in  one  cargo,  or  even  in  one  invoice,  they  must  be  held  to  do 
so  without  reference  to  the  difference  of  duty  upon  the  differ- 
ent kinds  of  fruit  mentioned  in  it.  If  they  blend  all  the  fruit 
in  one  cargo  into  one  quantity  for  the  purpose  of  estimating 
the  allowance,  certainly  very  great  practical  confusion  would 
arise  in  applying  the  different  rates  of  duty  and  ascertaining 
the  proper  per  centum  of  allowance ;  and  the  same  would  be 
true  if  they  put  together  the  different  kinds  of  fruit  in  a 
single  invoice.  If,  for  instance,  lemons,  oranges,  limes,  and 
bananas  are  imported  either  in  the  same  invoice  or  in  the 
same  cargo,  and  they  are  to  be  considered  as  a  common  fruit 
and  a  common  quantity  for  the  purpose  of  the  allowance, 
provided  by  this  sentioii ;  if  25  per  centum  of  the  limes  should 
be  lost  by  decay,  it  would  be  necessary  to  hold  that  the 
oranges  should  be  benefited  by  such  decay,  not  at  the  rate 
of  the  duty  upon  the  limes  injured,  but  at  the  rate  of  the  duty 
upon  the  oranges  uninjured.  If  a  like  percentage  of  the 
lemons  was  lost  by  decay,  the  bananas  which  were  uninjured 
would  only  receive  benefit  at  the  lower  rate  of  duty  imposed 
upon  them. 

Such  consequences  can  not  have  been  intended ;  nor  do 
they,  in  my  judgment,  result  from  the  natural  reading  of  the 
provision  itself. 

I  have,  tbeiefore,  to  advise  yon,  in  direct  answer  to  your 
question,  that  these  terms  "  quantity  "  and  *'  whole  quantity" 
are  not  to  be  accepted  as  covering  all  the  fruit  imported  in 
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any  one  vessel  shipped  to  onec  onsignee  if  coming  from  dif- 
ferent consignors ;  bat  that  each  consignment,  not  only  from 
one  party  but  of  each  separate  kind  of  fruit  specifled  in  the 
statute,  is  to  be  considered  as  ^^the  quantity"  and  as  the 
"  whole  quantity"  therein  specified. 

Very  respectfully,  your  obedient  servant, 

WATNB  MaoVEAGH. 
Hon.  William  Windom, 

Secretary  of  the  Treasury. 


PATENTS  FOR  INVENTIONS. 

By  yirtne  of  the  Bupervisory  power  conferred  on  him  by  section  441, 
Rerised  StatnteSi  over  the  pnblio  business  relating  to  patente  for 
inventions  (see  also  section  481,  Revised  Statutes),  it  is  within  the 
competency  of  the  Secretary  of  the  Interior  to  review  a  decision  of 
the  ComiBissioner  of  Patent<s  made  in  an  interference  case  under 
Rule  110,  Rules  and  Practice  of  the  Patent  Office,  upon  a  motion  to 
amend  a  preliminary  statement. 

Department  of  Justice, 

August  20, 1881. 

Sib:  Your  letter  of  the  3d  Instant  states  tliat. you  have  be- 
fore you  on  appeal,  or  on  petition  in  the  action  of  appeal  from 
the  decisions  of  the  Commissioner  of  Patents,  the  cases  of 
Henry  0.  Nicholson  y.  Thomas  A.  Edison  (duplex  telegraph), 
and  of  F.  V.  Le  Boy  v.  D.  A.  Hopkins  (journal  bearings). 
From  the  papers  transmitted  by  you  I  learn  that  the  status 
of  the  cases  is  as  follows: 

In  March,  1879,  an  interference  was  declared  between  Edi- 
son and  Nicholson,  and  during  that  month  Edison  filed  a  pre- 
liminary statement  under  oath  showing  the  date  of  the  origi- 
ual  conception  of  his  invention,  of  its  illustration  by  model 
or  drawing,  of  its  disclosure  to  others,  of  its  completion,  and 
of  the  extent  of  its  use. 

In  September,  1880,  testimony  in  the  case  was  commenced. 
In  the  following  November  Edison  moved  for  leave  to  amend 
his  preliminary  statement  by  adding  a  reference  to  a  certain 
caveat,  accompanying  his  motion  with  afSdavits  explanatory 
of  its  omission  from  the  preliminary  statement  and  of  his 
delay  in  making  the  motion. 
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This  motion  was  saccessively  refased  by  the  examiDer  in 
charge  of  the  interferences  and  by  the  Commissioner.  From 
the  decision  of  the  latter  Edison  has  appealed  or  petitioned 
in  the  nature  of  an  appeal.  The  case  of  Le  Boy  v.  HophinH 
is  not  materially  different  so  far  as  it  gives  rise  to  the  ques- 
tions upon  which  you  request  my  opinion. 

Your  first  inquiry  is  whether  you  have  the  power  to  allow 
this  amendment. 

This  question  of  how  far  the  Secretary  of  the  Interior  has 
controlling  or  appellate  power  over  the  Oommissioner  of  Pat- 
ents is  one  which  has  assumed  greater  importance  and 
received  more  and  more  attention  as  the  expansion  of  the 
buHiness  of  that  office  and  of  the  other  bureaus  of  the  De- 
partment has  rendered  less  and  less  practical  the  personal 
exercise  by  the  head  of  the  Department  of  the  iK>wcrs  vested 
in  him  by  law.  Secretary  Chandler  (9  Official  Gazette,  403) 
disclaimed  any  appellate  i>owers ;  Secretary  Schurz  (13  ifrid., 
771;  16  t'Md.,  220)  concurred  in  this  view,  but  the  latter 
directed  the  Commissioner  to  prepare  for  issue  (12i&<d.,  478) 
certain  letters  patent  which  the  Commissioner  had  decided 
should  not  be  issued  until  a  bill  in  equity  then  pending  in 
the  supreme  court  of  the  Distnct  should  be  disi>osed  of. 

I  shall  not  attempt  to  distinguish  the  cases  before  me  from 
the  ones  considered  by  these  eminent  Secretaries,  but  will 
state  my  opinion  and  the  reasons  therefor. 

I  think  that  the  key  to  the  whole  question  is  found  in  sec- 
tions 441  and  481  of  the  Revised  Statutes.  By  the  former 
the  Secretary  of  the  Interior  is  charged  with  the  supervision 
oT  the  public  business  relating  to  {inter  alia)  patents  for  in- 
ventions, and  by  the  latter  it  is  provided  that  ^^  the  Commis- 
sioner of  Patents,  under  the  direction  of  the  Secretary  of  the 
Interior,  shall  superintend  or  perform  all  duties  respecting 
the  granting  and  issuing  of  patents  directed  by  law.''  To 
my  mind  every  section  imposing  a  duty  or  conferring  a 
power  on  the  Commissioner  of  Patents  should  be  read  as  if 
the  words  '^  under  the  direction  of  the  Secretary  of  the  Inte- 
rior "  were  inserted. 

It  is  not  necessary  to  the  validity  of  all  the  acts  of  the  Com- 
missioner that  the  direction  of  the  Secretary  should  be  ex- 
pressed.   That  will  always  be  presumed  except  in  the  cases 
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which  require  his  express  approval,  to  wit,  the  adoption  of 
regalatioDs  (sec.  483,  Bev.  Stat),  the  refusal  to  recognize  a 
person  as  patent  agent  (sec  487),  and  the  actual  granting  of 
a  patent  (sec.  4883). 

The  latter  section  requires  the  patent  to  be  signed  by  the 
Secretary  of  the  Interior,  while  the  name  of  the  Commissioner 
appears  only  by  way  of  counter-signature. 

Lexicographers  unite  in  defining  countersign  to  mean  <<  to 
sign  what  has  already  been  signed  by  a  superior,  to  authen- 
ticate by  an  additional  signature." 

This  distinction  between  the  duties  of  the  two  oflScers  pal- 
pably means  that  the  Secretary's  signature  is  not  for  mere 
pur[)oses  of  authentication.  It  would  be  absurd  in  face  of 
sections  441, 481,  and  4883  to  say  that  the  act  of  the  Secretary 
in  issuing  the  patent  is  purely  ministerial,  the  act  of  a  clerk 
of  a  court  registering  the  decree  delivered  by  some  tribunal. 
I  find  no  clause  or  section  relieving  the  Commissioner  from 
the  directing  powers  of  the  Secretary,  and  I  am  irresistibly 
led  to  the  conclusion  that  the  final  discretion  in  all  matters 
relating  to  the  granting  of  patents  is  lodged  in  the  Secretary 
of  the  Interior.  In  thecase  of  a  collision  between  himself  and 
the  Commissioner  (as  in  Sargenfscasey  12  Official  Gazette,  475) 
he  may  direct  the  latter  to  prepare  letters  patent  for  his  sigua- 
tureandmayfurtherdirecthimtoattach  his  countersignature. 

From  the  right  and  power  of  the  Secretary  to  withhold 
bis  signature  firom  the  patent,  unless  he  is  satisfied  of  the 
claimant's  title  thereto,  plainly  follows  an  equal  right  to 
direct  the  Commissioner  while  the  proceedings  are  pending 
to  receive  an  amendment  which  will  open  up  a  line  of  evi- 
dence that  may  throw  light  on  that  title. 

Considerable  confusion  has  arisen  from  the  use  of  the 
word  ^< appeal"  in  describing  the  applications  made  to  the 
Secretary  by  persons  dissatisfied  with  the  acts  of  the  Com- 
missioner, and  because  Congress  has  expressly  provided  in 
sections  4909, 4910,  and  4911  for  appeals  to  the  board  of  exam- 
iners-in-chief, to  the  Commissioner,  and  to  the  supreme  court 
of  the  District  of  Columbia,  it  is  argued  that  there  are  no  rights 
of  appeal  except  those  given  by  statute,  and  no  power  of  re- 
view except  by  appeal.  The  latter  proposition  came  before 
the  supreme  court  of  the  District  on  the  application  of  Hull 
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tor  a  niaudamus  to  compel  the  Commissioner  to  grant  him 
a  patent  (2  McArthar,  90).  The  board  of  examinersin- 
chief  decided  in  favor  of  his  claim,  bnt  the  Commissioner 
refused  to  issue  the  patent,  contending  that  there  rested  in 
him  a  discretion  in  determining  whether  the  patent  should 
issne,  and  that  in  his  judgment  it  should  not.  The  relator 
insisted  that  the  only  right  to  appeal  fh>m  the  examiners-in- 
chief  was  in  him,  and  that  he  was  satisfied  with  their  de- 
cision. The  court  held  that  the  Commissioner  by  virtue  of 
his  supervisory  power  might  refuse  to  issue  a  patent  al- 
though the  examiners-in  chief  decided  that  it  should  be 
granted.  The  principles  there  laid  down  seem  especially  ap- 
plicable to  the  supervisory  powers  of  the  Secretary  over  the 
whole  business  of  patents  for  inventions,  his  directory  power 
over  the  Commissioner  of  Patents,  and  his  right  to  with- 
hold his  signature  from  the  letters  patent.  The  language 
of  Judge  Olin  (page  108),  if  for  '*  Commissianer^  be  sub- 
stituted *^  Secretary  of  the  Interior,''  and  for  examiners-in- 
chief  be  substituted  ^^Commissioner  of  Patents,"  I  adopt  as 
my  own.  He  says :  '^  I  think  the  right  of  appeal  was  omitted 
because  it  was  unnecessary  to  confer  it;  for  the  Commis- 
sioner's supervisory  power  over  acts  of  the  subordinates  in 
the  office  is  such  as  to  preclude  any  necessity  of  his'*  appeal- 
ing' from  the  examiners-in-chief.  He  can  refuse  to  grant 
the  patent." 

Edison,  therefore,  is  not  appealing  to  you  from  a  decision 
of  the  Commissioner,  but  is  invoking  the  exercise  of  your 
directory  and  supervisory  powers. 

It  is  also  argued  that  a  dual  right  of  appeal  should  not 
exist;  that  because  an  appeal  fh>m  the  Commissioner  to 
the  supreme  court  of  the  District  of  Columbia  (in  cases  not 
of  interference)  is  provided  by  statute  (Sec.  4911),  the  Sec- 
retary of  the  Interior  has  no  control  over  the  Commissioner 
and  his  subordinates.  I  have  already  shown  that  an  appli- 
cation for  your  interference  is  not  an  appeal  in  the  sense  in 
which  the  word  is  used  in  the  laws  providing  for  the  Patent 
Office.  The  right  of  appeal  to  the  supreme  court  of  the  Dis- 
trict in  no  way  coflicts  with  the  directory  and  supervisory 
powers  of  the  Secretary,  and  sections  481  and  4911  may 
easily  be  read  together  without  any  inconsistency. 
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As  I  have  already  observed,  every  act  of  the  Gommis- 
siouer  is  presomed  to  be  done  with  the  knowledge  and  by 
the  direction  of  the  Secretary  until  or  unless  the  contrary 
appears.  By  the  decision  of  the  Commissioner  in  section 
4911  is  meant  not  his  personal  opinion,  but  the  act  of  de- 
ciding in  accordance  with  the  direction  of  the  Secretary.  It 
would  not  be  the  entertainment  or  expression  by  the  Com- 
missioner of  views  hostile  to  the  issue  of  a  patent  tbat  would 
furnish  grounds  for  an  appeal  to  the  court,  but  it  would  be  the 
act  of  deciding,  which,  theoretically,  is  the  act  of  the  Secre- 
tary. 

Two  supposed  cases  will  illustrate  my  meaning.  The  Com- 
missioner is  of  opinion  that  A  should  not  have  a  patent,  and 
declines  to  prepare  letters  patent,  until  the  Secretary,  enter- 
taining a  dififerent  view,  directs  him  to  do  so.  The  Secre- 
tary affixes  his  signature,  and  directs  the  Commissioner  to 
authenticate  them  by  bis  connter-signature.  His  refusal  to 
do  this  would  not  entitle  A  to  an  appeal  to  the  court,  what- 
ever might  be  A's  rights  to  a  mandamus. 

On  the  other  hand  the  Commissioner  considers  B  entitled 
to  a  patent,  prepares  and  countersigns  the  letters,  but  tlie 
Secretary  manifests  his  disapproval  of  the  Commissioner's 
act  by  refusing  to  sign.  Persistence  in  this  refusal  would  be 
tantamount  to  a  direction  to  the  Commissioner  to  cancel  the 
counter-signature.  19o  mandamus  would  lie  against  the  Sec- 
retary, and  B  would  be  entitled  to  appeal  to  the  supreme 
court  of  the  District  of  Columbia,  although  as  a  matter  of 
fact  he  would  be  appealing  from  a  decision  of  the  Secretary 
and  asking  the  court  to  maintain  that  of  the  Commissioner. 

It  is  admitted  that  tlie  responsibility  of  seeing  that  the 
work  is  pro|)erly  done  by  the  Commissioner  of  Patents  is  with 
the  Secretary  of  tbe  Interior,  but  an  efifort  is  made  to  draw  a 
line  between  the  ministerial  or  administerial  or  administra- 
tive duties  of  the  Commissioner  and  those  requiring  tbe  exer- 
cise of  discretion,  and  to  conhne  the  directory  and  super- 
visory power  of  the  Secretary  to  the  former  class.  But  the 
directory  power  of  the  Secretary  by  statute  comprehends  all 
duties  of  the  Commissioner;  and,  to  say  the  least,  the  Secre- 
tary is  vested  with  powers  of  discretion  equal  to  those  of  the 
Commissioner. 
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The  Commissioner  of  the  General  Land  OfiBce  (sec.  455), 
of  Indian  Affairs  (sec.  463),  of  Pensions  (sec  471),  and  of 
Patents  (sec.  481)  perform  their  respective  duties  ^^  under 
the  direction  of  the  Secretary  of  the  Interior,"  while  the 
Superintendent  of  Public  Documents  (sec.  508),  whose  duties 
are  mainly  mechanical,  is  ^^ subject  to  the  general  direction 
of  the  Secretary  of  the  Interior.'* 

I  do  not  see  why  if  the  directory  power  of  the  Secretary 
over  patents  is  to  be  confined  to  the  ministerial  or  adminis- 
trative duties  of  the  Commissioner,  it  should  not  by  a  parity 
of  reasoning  bo  equally  circumscribed  in  the  Land,  Indian, 
and  Pension  OfiBces,  and  the  Secretary  become  only  nomi- 
nally the  head  of  the  Interior  Department. 

It  is  true  that  within  the  bounds  of  the  discretion  reposed  in 
these  several  commissioners  their  decisions  are  accepted  as 
final  by  the  courts,  and  they  will  not  interfere  by  mandamus 
to  direct  how  that  discretion  shall  be  exercised.  This,  how- 
ever, is  because  the  act  of  the  Commissioner  is  constructively 
the  act  of  the  Secretary,  and  not  because  the  Commissioner 
may  exercise  his  discretion  independent  and  in  defiance  of 
the  head  of  the  Department. 

These  observations  I  think  sufficiently  answer  your  first 
inquiry,  which  is  as  follows: 

^^  Has  the  Secretary  of  the  Interior  jurisdiction  to  review 
decisions  of  the  Commissioner  of  Patents,  rendered  under 
rule  110,  Rules  of  Practice  of  the  Patent  Office,  overruling 
motions  to  amend  preliminary  statements  in  interference 
oases f 

I  am  not  unaware  of  the  vast  amount  of  labor  which  must 
result  if  you  personally  review  all  the  acts  and  decisions,  dis- 
cretionary as  well  as  administrative,  of  the  Commissioner  of 
Patents.  Indeed  it  would  be  physically  impossible  for  you 
todo  this.  The  argument  ab  inoonvenientijhoweveVy  addresses 
itself  rather  to  you  when  you  prescribe  regulations  under 
section  161,  Revised  Statutes,  for  the  performance  of  the 
business  of  the  Department. 

It  by  no  means  follows  that  you  are  required  to  exercise 
in  every  case  the  directory  power  invested  in  you,  and  from 
the  nature  of  things  you  must  sign  many  papers  and  do  many 
acts  in  confidence  that  your  subordinates  have  acted  honestly 
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and  wisely.  In  order  that  the  basiness  of  the  Department 
may  be  accomplished,  and  that  it  may  be  conducted  in  an 
orderly  manner,  it  will  be  perfectly  proper  for  you  by  reg- 
ulations to  define  the  clsiss  of  cases  or  disputes  in  which  you 
will  specially  exercise  your  directory  powers,  leaving  all 
others  to  your  general  directions;  you  may  also  prescribe  the 
stage  of  the  proceedings  at  which  they  may  be  invoked. 

I  have  confined  myself  in  this  opinion  to  your  first  inquiry; 
the  other  three  will  form  the  subject  of  a  subsequent  com- 
munication. 

I  return  herewith  all  iuclosures  except  the  pamphlets  con- 
taining the  Patent  Laws  of  the  United  States  and  the  Rules  of 
Practice  of  the  Patent  OfiQce. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVBAGH. 

Hon.  S.  J.  KiBKWooD, 

Secretary  of  the  Interior. 


GOVERNMENT  HOSPITAL  FOR  THE  INSANE. 

The  proTision  in  section  4851,  Reyised  Statntes,  that  "  if  any  person 
oharged  with  crime  be  fonnd  in  the  court  before  which  he  is  charged  to 
be  an  insane  person,  such  court  shall  certify  the  same  to  the  Secretary  of 
the  Interior,  who  may  order  such  person  to  be  confined  io  the  hospital  for 
the  insane, "  etc.,  applies  only  to  persons  charged  with  crime  before  the 
courts  in  the  District  of  Columbia ;  it  does  not  extend  to  persons  in- 
dicted in  United  States  courts  elsewhere. 

Department  of  Justice, 

AuguHt  22, 1.S81. 

Sib:  I  beg  to  acknowledge  the  receipt  of  yoar  favor  of 
the  18th  instant,  inclosing  a  certificate  of  the  district  court 
of  the  United  States  for  the  northern  district  of  Texas,  set- 
ting forth  that  Buford  Kenuett,  who  was  indicted  in  said  conrt 
for  violation  of  the  laws  of  the  United  States,  was  found  to  be 
insane ;  and  asking  whether  the  facts  stated  in  such  transcript 
authorized  the  issue  by  ycu  of  an  order  that  Kennett  be  con- 
fined in  the  hospital  for  the  insane  in  this  District. 

Section  4851  of  the  Revised  Statutes  provides :  <<  If  any  per- 
son charged  with  crime  be  found  in  the  court  before  which 
he  is  charged  to  be  an  insane  person,  such  court  shall  certify 
the  same  to  the  Secretary  of  the  Interior,  who  may  order  such 
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person  tobecoufined  in  tbe  hospital  for  the  insane;  and  if 
he  be  not  indigent,  he  and  hia  estate  shall  be  charged  with 
expenses  of  his  support  in  the  hospital." 

This  provision  is  found  under  Chapter  lY  of  title  69,  which 
chapteris  headed  ^'The  Government  Hospital  for  the  Insane,'' 
and  the  first  section  under  this  title  provides  that  ''there  shall 
be  in  the  District  of  Columbia  a  Government  hospitAl  for  the 
insane,  and  its  objects  shall  be  the  most  humane  care  and  en- 
lightened curative  treatment  of  tlie  insane  cf  tlic  Army  and 
Navy  of  the  United  States  and  of  the  District  of  Columbia. " 

This  chapter  is  in  substance  a  condensation  of  the  provis- 
ions of  the  acts  of  Congress  of  March  3, 1855,  and  of  the  sup- 
plement thereto  of  February  7, 1857,  and,  like  those  acts,  is 
clearly  intended  to  apply  to  the  insane  of  the  Army  and  Navy 
and  of  the  District  of  Columbia^  Neither  in  the  Bevised 
Statutes  nor  in  the  acts  already  mentioned  is  there  to  be 
found  the  slightest  indication  of  any  purpose  on  the  part  of 
Congress  to  authorize  the  reception  into  the  hospital  of  this 
District  of  insane  persons  resident  in  any  State.  The  lan- 
guage of  the  section  in  question  is  general,  inasmuch  as  it 
speaks  of  any  person  charged  with  crime  being  found  in  the 
court  before  which  he  is  so  charged  to  be  an  insane  person, 
but  I  have  no  doubt  that  the  generality  of  this  language  is, 
by  the  force  of  the  title  and  the  accompanying  provisions, 
limited  to  courts  in  this  District.  Sufficient  reasons  will  sug- 
gest themselves  to  every  mind  why  Congress  should  make 
such  provision  for  the  insane  of  the  Army  and  Navy  and  of  this 
District,  as  the  States  are  expected  to  make  for  the  insane 
persons  residing  within  their  borders;  but  no  reason  can  be 
suggested  why  an  insane  resident  of  Texas  should  be  brought 
and  maintained  here. 

In  the  case  you  have  submitted  it  is  evidently  supposed 
that  the  mere  fact  that  an  insane  resident  of  Texas  has  been 
indicted  for  an  offense  in  a  court  of  the  United  States  ren- 
ders him  a  proper  subject  for  the  issue  of  an  order  by  you  for 
his  maintenance  in  the  hospital  under  your  charge.  I  am 
unable  to  concur  in  that  view. 

I  am  strengthened  in  the  conclusion  I  have  reached  by  the 
provisions  of  the  act  of  June  23, 1874,  18  Statutes  at  Large, 
251.    That  act  recognizes  the  duty  of  the  United  States  to 
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take  care  of  convicts  who  may  become  insane  wkile  in  her  cus- 
tody. It  aathorizes  the  Attorney  General  to  apply  to  the  Sec- 
retary of  the  Interior  for  the  transfer  of  snch  insane  convict 
to  the  hospital  of  this  District,  or  if  there  shall  not  be  accom- 
modation for  such  person  in  said  hospital,  or  if  for  other  reas- 
ons the  Attorney-General  is  of  opinion  that  such  insane  per- 
son should  be  placed  at  a  State  insane  asylum  rather  than  at 
said  District  asylum,  then  he  is  empowered  to  contract  with 
any  State  insane  asylum  within  the  State  in  which  such  convict 
is  imprisoned  for  his  care  and  custody  while  remaining  ap 
insane. 

The  express  legislation  upon  the  subject  is  found,  therefore, 
to  be  in  accordance  with  reasonable  expectation.  The  Gov- 
ernment provides  for  the  insane  of  its  military  and  naval  serv- 
icer, the  insane  of  this  District*  and  such  persons  as  may  be- 
come insane  while  in  its  custody  and  undergoing  imprison- 
ment under  its  authority ;  but  it  does  not  authorize  the  main- 
tenance here  of  residents  of  States  who  have  become  insane 
after  indictment  but  before  conviction  and  imprisonment. 

I  have  therefore  to  advise  you  that  you  are  not  at  liberty 
in  this  case  to  issue  the  order  provided  in  section  4851  of  the 
Revised  Statutes. 

1  return  herewith  the  papers  forwarded  to  me. 
Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVBAGH. 

Hon.  S.  J.  KiBKWOOD, 

Secretary  of  the  Interior. 


AUTHORITY  OF  THE  SECRETARY  OF  THE  TREASURY  TO  COM- 
PROMISE  CASES. 

In  passing  upon  cases  sabmitted  to  him  for  compromise,  under  sections 
32*29  and  3469,  Revised  Statutes,  the  Secretary  of  the  Treasury,  while 
he  is  not  at  liberty  to  act  from  motiyes  merely  of  compassion  or 
charity,  may  consider  not  only  the  pecuniary  interests  of  the  Govern- 
ment, but  take  into  view  general  considerations  of  Justice  and  equity 
and  of  pnblio  policy. 

Department  of  Justice, 

August  2G,  18  1. 
Sir:  In  accordance  with  onr  verbal  understaudiug,  I  have 
delayed  until  this  time  an  answer  to  your  note  of  May  9, 
last,  inclosin^r  a   nienioraiidutn     iVom  Assistant  Secretary 
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French  opoa  the  extent  of  yoar  aathority  to  compromise 
cases,  and  asking  my  opinion  thereon. 

I  beg  now  to  state  that  I  have  very  careflilly  considered 
the  subject,  and  I  regret  to  say  that  I  do  not  And  myself  able 
to  ageee  entirely  with  thi^  former  opinions  of  this  Depart- 
ment referred  to  in  the  memorandum  of  Jadge  French. 
Those  opinions  appear  to  hold  that  the  only  consideration 
that  the  Secretary  of  the  Treasury  is  at  liberty  to  take  into 
account  in  deciding  upon  the  advisability  of  any  proposed 
compromise,  either  of  a  claim  not  in  sair,  or  of  a  suit  pend- 
ing, is  whether  the  Government  can  realize  more  money  by 
its  prosecution  than  by  accepting  the  settlement  proposed. 
While  the  language  of  the  Revised  Statutes  is  general,  using 
only  the  word  ''  compromise,"  it  is  supposed  that  the  lan- 
guage of  the  original  act  incorporated  into  section  3229  of 
the  Revised  Statutes  affords  support  for  this  opinion  in  using 
these  words :  '^All  cases  where  it  may  appear  to  the  Com- 
missioner  of  Internal  Revenue  to  be  far  the  iwUreat  of  the 
United  States  to  compromise  the  same."  But  I  have  not  b(*eu 
able  to  satisfy  myself  that,  even  if  these  words  had  been  in- 
cori'Orated  into  the  Revised  Statutes,  they  would  change 
what  seems  to  me  to  be  the  natural  meaning  of  the  language 
used;  nor  am  I  able  to  discover  sufficient  basis  for  such 
construction  in  section  3469  of  the  Revised  Statutes,  provid- 
ing that  a  report  by  a  <listrict  attorney,  or  any  special  at- 
torney or  agent,  having  charge  of  any  claim  in  favor  of  the 
United  States,  recommending  that  such  a  claim  should  be 
compromised,  shall  state  in  detail  ^'  the  condition  of  such 
claim^^  and  the  terms  upon  which  the  same  may  be  compro- 
mised. I  do  not  see  that  any  special  import  is  to  be  attached 
to  either  of  the  expressions  I  have  quoted,  and  I  think  they 
leave  tbe  question  you  ask  to  l)e  decided  upon  general  con- 
siderations. The  grant  of  authority  is,  as  has  already  been 
stated,  general  and  comprehensive  in  its  language.  In  tbe 
one  case  the  Commissioner  of  Internal  Revenue,  with  the 
advice  and  consent  of  the  Secretary  of  the  Treasury,  may 
compromise  any  civil  or  criminal  case  arising  under  the  in- 
ternal revenue  laws  instead  of  commencing  suit  thereon,  and 
with  the  advice  and  consent  of  the  said  Secretary,  and  with 
the  recom mentation  of  the  Attorney  General,  he  may  com- 
promise any  such  case  after  a  suit  thereon  has  been  com- 
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menced.  Upon  sach  report,  as  has  already  been  mentioned, 
by  a  district  attorney,  or  any  special  attorney  or  agent, 
having  charge  of  any  claim  in  favor  of  the  United  States, 
recommending  a  compromise,  and  upon  the  recommendation 
of  the  Solicitor  of  the  Treasury,  the  Secretary  of  the  Treas- 
ury is  authorized  to  compromise  such  claim  upon  the  terms 
recommended.  In  both  cases  it  has  been  required  that  de- 
tailed statements  of  the  claim  and  of  the  compromise  made 
shall  be  placed  upon  file. 

In  construing  these  provisions,  the  first  thought  which 
naturally  occurs  to  the  mind  is  that  Congress  has  placed 
ample  safeguards  around  the  exercise  of  this  authority.  It 
not  only  requires  that  the  grounds  of  the  action  of  each  offi- 
cer in  each  case  shall  be  placed  upon  file  and  left  open  to  in- 
spection, but  that,  in  cases  in  which  suits  are  not  pending, 
the  Solicitor  of  Internal  Revenue,  the  Commissioner  of  In- 
ternal Revenue,  and  the  Secretary  of  the  Treasury  shall  all 
concur  before  the  compromise  can  be  made.  Where  a  suit 
is  pending  or  the  claim  is  in  charge  of  counsel,  such  counsel 
or  the  Attorney  General  of  the  United  States  must  also  con- 
cur before  such  compromise  can  be  effected. 

The  second  thought  which  naturally  occurs  upon  reading 
the  provisions  is,  that  if  Congress  had  desired  to  impose  any 
limit  upon  the  considerations  which  the  Secretary  of  the 
Treasury  was  at  liberty  to  entertain  in  reaching  his  conclu- 
sion, it  was  very  easy  to  do  so.  Congress  having  provided 
these  safeguards  with  the  greatest  care,  and  not  having  im- 
X)osed  the  limitation  mentioned,  I  do  not  feel  at  liberty  to  do* 
so  by  construction. 

^I  do  not  fail  to  see  that  such  discretion  as  I  believe  is 
lodged  in  the  Secretary  may  be  abused;  but  I  do  not  think 
that  any  probable  abuse  of  the  discretion  in  qucj^tion  could 
be  as  serious  to  the  public  interests  as  thi*  abuse  ol  discre- 
tion lodged  in  hira  with  reference  to  other  and  graver  mat- 
ters. Confidence  must  be  reposed  somewhere,  and  Congress 
has  in  many  most  important  respects  reposed  almost  unlim- 
ited confidence  in  the  proper  exercise  of  the  discretion  con- 
fided to  the  head  of  the  Treasury  Department. 

I  am  also  unable  to  imply  from  the  provisions  of  the  law 
under  review  any  intention  on  the  part  of  Congress  that  the 
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Secretary  of  the  Treasary  shoald  be  compelled  to  pur6ue  iit- 
igatioDS  OQt  of  which  the  TJDited  States  might  andoubtedly 
realize  smaller  or  greater  sums  of  money,  bat  which  in  his 
judgment  ought  not  to  be  farther  prosecuted.  As  an  illos- 
tration,  if  a  person  has  been  guilty  of  a  technical  violation 
of  the  internal  revenue  laws,  and  upon  being  informed  of  it, 
offers  to  compromise  the  case  by  the  payment  of  the  costs 
and  of  any  other  sum  justly  due  the  Government,  I  see  no 
evidence  in  these  sections  of  the  Revised  Statutes,  or  in  the 
laws  fh)m  which  they  were  draughted,  that  Congress  intended 
to  require  that  a  suit  shall  be  commenced  and  prosecuted  to 
extort  the  penalty  intended  only  for  willful  violators  of  the 
law,  and  the  same  considerations  would  apply  to  a  great 
variety  of  cases,  some  of  which  must  be  of  frequent  occur- 
rence in  the  administration  of  the  Treasury  Department, 
where  the  rigid  enforcement  of  the  technical  legal  nghts  of 
the  Government  would  work  manifest  and  plain  it\justice  by 
taking  from  citizens  money  which,  in  the  forum  of  conscience 
and  good  morals,  they  did  not  owe  to  it*  It  is  not  necessary 
to  hold  that  the  Secretary  of  the  Treasury  is  in  the  matter 
of  compromise  a  fountain  of  the  compassion  of  the  Govern- 
ment or  an  almoner  of  its  charity.  Those  are  consideiations 
which  do  not  belong  to  the  administration  of  a  business  de- 
partment. But,  on  the  other  hand,  ic  is  to  my  mind  as  clearly 
unnecessary  to  hold  that  the  Secretary  is  bound  to  be  an  in- 
strument of  manifest  injustice,  and  to  ask  himself  only  in 
every  case  this  question,  Will  the  prosecution  of  the  claim  in 
question  probably  bring  to  the  Treasury  more  money  than 
its  compromise  upon  the  terms  proposed  t 

I  have,  therefore,  to  advise  you  that  while,  in  considering 
}iny  compromise  sabmitted  to  your  judgment,  you  are  not  at 
liberty  to  act  from  motives  meruly  of  compassion  or  charity, 
you  are  at  liberty,  until  Congress  sees  fit  to  limit  your 
authority,  to  consider  not  only  tbe  pecuniary  interests  of  the 
Treasury,  but  also  general  considerations  of  justice  and 
equity  and  of  public  policy. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVEAGH. 
Hon.  WnxAM  Windom, 

Secretary  of  the  Treasury. 
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PROCEEDS  OF  SCHOOL-FARM  LANDS. 

The  investmeDt  of  trnst  ftinds  (money  derived  firom  the  sale  of  school- 
fariD  lands)  made  hy  the  Secretary  of  the  Treasury,  ander  the  provis- 
ions of  the  act  of  March  3,  1873,  chapter  260,  and  section  3  of  the  act 
of  May  7, 1878,  chapter  96,  in  5  per  cent,  bonds  of  the  United  States, 
which  have  since  been  called  for  payment,  may  be  continaed  by  him 
in  the  same  bonds  at  3i  per  centam,  in  accordance  with  the  circular  of 
the  Treasnry  Department  of  May  12,  1881,  or  he  is  at  liberty  to  pay  off 
snch  bonds  and  invest  the  proceeds  in  any  other  bonds  of  the  United 
States  for  the  benefit  of  the  trusts  mentioned  in  the  provisions  afore- 
said. 

Department  op  Justice, 

September  2, 1881. 

Snt :  In  yonr  letter  of  Aagast  26  yoa  call  my  attention 
to  section  6,  act  of  March  3, 1873,  chapter  260,  providing 
that  certain  moneys  should  be  tamed  over  to  the  Secretary 
of  theTreasary^  to  be  by  him  invested  in  bonds  of  the  JJnited 
States,  and  the  interest  to  be  applied  to  the  snpport  of  cer- 
tain schools  therein  mentioned.  Yoa  also  refer  me  to  section 
3  of  the  act  of  May  7, 1878,  chapter  96,  for  the  establishment 
of  a  sinking-  fund  in  the  Treasury,  the  investments  to  be 
made  by  the  Secretary  in  the  bonds  of  the  United  States, 
preference  to  be  given  to  5  per  centam  bonds,  unless  for 
good  reasons  appearing  to  him,  and  which  he  shall  report  to 
Congress,  he  shall  at  any  time  deem  it  advisable  to  make 
Haid  investments  in  other  bonds  of  the  United  States.  Yoa 
then  state  that  both  the  funds  in  question  have  heretofore 
been  invested  in  registered  5  per  centum  bonds  which  have 
been  called  for  payment,  but  on  which  yon  have  reserved  a 
right  of  continuance  at  3J  per  centum  in  accordance  with  the 
circular  of  your  Department  of  May  12,  188L.  You  then  ask 
my  opinion  whether  you  have  the  right  to  pay  off  the  bonds 
in  question  at  maturity  and  to  invest  the  proceeds  in  any 
other  bonds  of  the  United  States  for  the  benefit  of  the  re- 
spective trusts  mentioned,  and  also  whether  you  have  a  right 
to  continue  the  bonds  at  3^  per  centum  per  annum  as  pro- 
vided in  the  circular  already  mentioned. 

In  reply  to  these  questions  I  beg  to  state  that  the  difficulty 
about  them  is  only  apparent,  and  is  due  to  the  fact  that  you 
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are  acting  in  the  dual  capacity  of  Secretary  of  the  Treasury 
and  of  trastee  for  certain  investments. 

As  Secretary  of  the  Treasury,  you  have  undoubted  author- 
ity to  call  and  pay  the  bonds  in  question  precisely  as  if  they 
were  held  by  other  parties.  As  trustee  of  the  investment, 
you  have  undoubted  authority  to  invest  the  moneys  you  re- 
ceive upon  their  payment  in  such  other  bonds  of  the  United 
States  as  may  seem  to  you  advisable.  So  far  as  the  invest- 
ments for  the  sinking  fund  are  concerned,  it  would  be  your 
duty  to  report  the  change  made  and  the  reasons  therefor  to 
Oongress  at  its  next  session. 

As  in  your  capacity  of  trustee  you  may  be  compelled  to 
take  the  money  for  the  called  bonds,  and  will  then  be  at 
liberty  to  buy  in  open  market  the  bonds  now  bearing  interest 
at  the  rate  of  3^  per  centum,  I  can  not  see  any  difficulty  in 
advising  you  that  yon  have  also  the  right  to  accept  bonds 
bearing  interest  at  the  rate  of  3^  per  centum ;-  or,  in  other 
words,«to  agree,  as  other  holders  of  like  bonds  have  done,  to 
a  reduction  of  the  interest,  so  as  to  save  to  the  trusts  you 
represent  the  premium  those  bonds  are  now  bringing  in  the 
open  market  I  need  hardly  say  that  if  you  think  it  would 
be  more  to  the  pecuniary  advantage  of  the  trusts  you  repre- 
sent to  accept  the  money  for  the  bonds  now  held  for  them, 
and  to  reinvest  it  in  the  4  per  centum  or  4^  per  centum  bonds 
of  the  United  States,  it  would  be  your  duty  to  do  so.  But 
if,  as  a  matter  of  fact,  you  believe  the  most  advantageous 
arrangement  yon  can  make  of  the  trust  moneys  in  your  care 
is  to  agree  to  the  reduction  of  the  interest  upon  the  bonds 
new  held  to  3}  per  centum,  then  in  my  opinion  you  are  at 
liberty,  and  it  is  your  duty,  to  do  so. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MaoVEAGH. 

Hon.  William  Windom, 

Secretary  of  the  Treasury. 
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COMPENSATION  FOR  DISBURSING  PUBLIC  MONEYS. 

In  March,  1873,  J.,  a  poetmaster,  was  appointed  by  the  Secretary  of  the 
Treaenry  an  agent  to  disbnrae  money  appropriated  for  the  erection  of 
a  public  bnilding.  The  compensation  for  such  serrice  was  then  regu- 
lated by  the  act  of  March  3,  1809,  chapter  123,  which  limited  it  to  not 
exceeding  one  eighth  of  1  per  centnm,  and  by  the  terms  of  his  ap- 
pointment J.  was  to  receive  the  maximnm  compensation  allowed  by 
law.  Sabseqnently,  by  the  act  of  March  3, 1875,  chapter  131,  it  was 
declared  that  the  provision  in  the  act  of  March  3,  1873,  above  referred 
to,  should  be  held  to  limit  the  compensation  to  be  allowed  for  such 
services  to  three-eighths  of  1  per  centum.  Thereupon  the  Secretary 
of  the  Treasury  increased  J.'s  compensation  to  one-fourth  of  1  per 
centnm ;  but  the  latter  claims  that  he  is  entitled,  under  the  terms  of 
his  appointment,  to  three-eighths  of  1  per  centum  from  the  date  of 
the  act  of  1875 :  Held  that  one-fourth  of  one  per  centum,  as  allowed 
by  the  Secretary  under  the  provision  of  the  act  of  1875,  is  all  that  J.  is 
entitled  to  for  his  services. 

Department  op  Justice, 

October  16, 1881. 

Sir:  In  yoar  letter  of  the  5th  altimo  yoa  state  that 
^'auder  the  proi^isions  of  section  255,  Revised  Statutes,  an- 
thorizing  the  Secretary  of  the  Treasury  to  appoint  any 
bonded  officer  of  the  United  States  to  disburse  moneys  ap- 
propriated for  the  construction  of  public  buildings,  the  Hon. 
Thosnias  L.  James  was  appointed  disbursing  agent  for  the 
funds  appropriated  for  the  construction  of  the  United  States 
court-house  and  post-office  building  at  New  York,  with  the 
maximum  compensation  allowed  by  law,  he  at  that  time,  and 
during  the  whole  period  of  bis  service  as  such  disbursing 
agent,  holding  the  office  of  postmaster  at  New  York  City." 

The  letter  of  appointment  is  dated  March  23,  1873,  at 
which  time  the  law  authorized  a  compensation  not  exceeding 
one  eighth  of  1  per  centum  to  be  allowed  such  agent  for  dis- 
bursing moneys.  (See  Act  of  March  3, 1869,  chap.  123;  sec 
3654,  Rev.  Stat.) 

By  the  act  of  March  3, 1875,  chapter  131,  it  was  declared 
that  the  provision  in  the  above-cited  act  of  March  3, 1869, 
limiting  the  compensation  to  be  allowed  for  the  disburse- 
ment of  moneys,  '*  shall  be  deemed  and  held  to  limit  the 
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compeDsatloB  to  be  allowed  to  any  disbursing  officer  who 
disburses  moneys  appropriated  for.  and  expended  in  the  con- 
struction  of  any  public  building,  as  aforesaid,  to  three-eighths 
of  1  per  centum  for  said  services." 

You  further  state :  "  In  this  case  Secretary  Sherman  de- 
cided upon  an  allowance  of  one-fourth  of  1  per  centum,  but 
Mr.  James  claims  that  the  discretionary  action  contemplated 
by  law  was  exercised  by  the.  Secretary  of  the  Treasury  in  his 
letter  of  appointment,  granting  the  maximum  compensation 
allowed  by  law,  and  that  ander  it  he  is  entitled  to  three- 
eighths  of  1  per  centum  upon  disbursements  made  by  him 
during  hia  period  of  service." 

Upon  the  foregoing  facts  you  request  my  opinion  *<  as  to 
what  allowance,  if  any,  Mr.  James  is  legally  entitled  to." 

I  have  now  the  honor  to  submit  to  you  my  views  upon  the 
subject  of  your  request. 

The  act  of  March  3,  1869,  (sec.  3654,  Bev.  Stat.,)  while 
limiting  the  compensation  to  be  allowed  for  the  disburse- 
ment of  moneys  to  an  amount  not  exceeding  one-eighth  of 
1  per  centum,  left  it  discretionary  with  the  Secretary  to 
allow  any  amount  within  that  limit.  The  act  of  March  3, 
1875,  extended  the  limit  to  three-eighths  of  1  per  centum. 
Its  effect  is  not  to  fix  the  amount  of  compensation  to  be 
allowed  for  disbursing  moneys,  but  to  <Mimit"  it.  It  en- 
larges the  discretion  of  the  Secretary,  by  enabling  him  to 
allow  as  compensation  for  such  services  any  amount  not  ex- 
ceeding the  increased  per  centum  therein  designated.  He 
may  under  this  act,  as  he  might  have  done  under  the  former 
act,  allow  a  less  per  centum  than  that  specified  in  the  stat- 
nte,  but  not  a  greater. 

At  the  time  Mr.  James  received  his  appointment  as  dis- 
bursing agent,  the  maximum  compensation  allowable  by 
law  for  his  services  in  that  capacity  was  one-eighth  of  1  per 
centum;  and  his  letter  of  appointment  must  be  deemed  to 
contemplate  that  (viz,  one-eighth  of  1  per  centum)  as  the 
measure  of  his  compensation.  When,  afterwards,  the  maxi- 
mum was  increased,  it  was  discretionary  with  the  Secretary 
to  allow  an  increase  of  compensation  either  up  to  the  new 
limit  imposed  or  at  any  intermediate  rate.  Secretary  Sher- 
man, as  it  seems  from  your  statement,  allowed  Mr.  James 
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one-fourth  of  1  per  uentiun  under  the  act  of  1875.  In  my 
opinion  this  allowance  is  all  that  the  latter  is  legally  en- 
titled  to. 

I  am,  sir,  very  respectfolly, 

WAYNE  MaoYEAGH. 
Hon.  William  Windom, 

Seoretary  of  the  Treasury. 


HALF-PAY  PENSIONS. 

The  proTiflion  in  Beoiion  4713,  Beyised  Statates,  deolaring  that  where  an 
applioation  for  pension  shall  not  have  been  filed  "  within  three  years 
of  the  termination  of  a  pension  previoasly  granted  on  account  of  the 
service  and  death  of  the  same  person,  the  pension  shall  commence 
fh>m  the  date  of  filing,  by  the  party  prosecuting  the  claim,  the  last 
paper  requisite  to  establish  the  same,"  is  applicable  to  half-pay  pen- 
ilons  allowable  under  section  4725,  Revised  Statutes. 

Department  of  Justice, 

October  17,  1881. 

Sir  :  I  have  considered  the  inquiry  contained  in  your  le^ 
ter  of  the  Ist  nltimo,  touching  the  claim  of  Mrs.  Savilla 
Athey.    The  case  as  stated  by  you  is  as  follows : 

"  Mrs.  Athey  is  pensioned  as  the  widow  of  Joseph  Athey, 
who  was  a  soldier  in  the  war  with  Mexico.  Said  Joseph 
Athey  died  on  the  10th  of  December,  1847,  and  his  widow  was 
granted  a  half-pay  pension  under  the  act  of  July  21,  1848, 
for  five  years  from  the  dateof  his  death.  In  November,  1853, 
she  filed  a  claim  for  an  additional  five  years'  half-pay  under 
the  act  of  February  3,  1853,  which  was  allowed  and  paid. 
Her  pension  under  this  act  terminated  on  the  10th  of  De- 
cember 1857.  In  April  1870,  she  filed  a  claim  under  the  act 
of  June  3, 1858,  for  renewal  or  continuance  of  the  half-])ay 
pension.  Under  this  act  the  Pension  Office  granted  her 
pension  from  the  20th  of  April,  1870,  the  date  of  filing  the 
claim  for  continuance.  She  then  (in  1875)  made  a  claim  for 
arrears  of  half-pay  for  the  period  from  the  10th  of  December, 
1857,  the  date  to  which  she  had  been  paid  under  the  act  of 
1853,  to  the  20th  of  April,  1870,  the  date  from  which  she  was 
paid  under  the  act  of  1858.    This  claim  was  rejected  by  the 
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Pension  Office  because  of  the  limitation  as  to  filing  contained 
in  section  4713  of  the  Bevised  Statutes." 

Your  inquiry  is,  '^  Whether  sections  4713  and  4725,  Revised 
Statutes,  are  in  conflict  on  the  question  involved;  and  if  so, 
which  should  govern  the  caset" 

The  ^^  question  involved"  seems  to  be,  whether  the  pro- 
visions of  section  4713,  which  limit  the  commencement  of 
pensions  when  the  cause  of  disability  or  death  originated  in 
the  service  prior  to  March  4, 1861,  apply  to  half-pay  pensions 
allowable  under  section  4725.  By  the  latter  section,  surviv- 
ing widows  and  minor  children,  who  have  been  allowed  five 
years'  half-pay,  under  the  provisions  of  any  general  laws 
passed  prior  to  June  3, 1858,  are  granted  a  continuance  of 
such  half-pay,  <<  to  commence  from  the  date  of  last  payment, 
under  the  resx>ective  acts  of  Congress  granting  the  same," 
etc.  The  former  section,  on  the  other  hand,  declares  that 
*<  in  all  cases"  in  which  the  cause  of  disability  or  death  orig- 
inated as  aforesaid,  and  '<  an  application  for  pension  shall 
not  have  been  filed  within  three  years  firom  the  discharge  or 
death  of  the  person  on  whose  account  the  claim  is  made,  or 
within  three  years  of  the  termination  of  a  pension  previously 
granted  on  account  of  the  service  and  death  of  the  same  person^ 
the  pension  shall  commence  from  the  date  of  filing,  by  the 
party  prosecuting  the  claim,  the  last  paper  requisite  to  estab- 
lish the  same." 

The  clause  in  section  4713,  underscored  above,  is  by  its 
terms  especially  applicable  to  claims  for  renewed  pensions, 
within  which  class  is  comprised  the  half-pay  granted  by  sec- 
tion 4725.  Pensions  of  that  sort  allowed  by  special  acts  are 
not  within  the  scope  cf  this  clause  (see  sec.  4720,  Revised 
Statutes),  and,  so  far  as  I  am  advised,  the  general  pension 
laws  make  no  provision  for  the  renewal  of  pensions,  other 
than  that  contained  in  section  4725,  to  which  it  might  be 
referred.  Unless,  then,  the  clause  applies  to  applications  for 
half-pay  pensions  under  that  section,  it  would  have  nothing  to 
operate  upon  in  the  existing  state  of  the  law.  But  we  can 
not  regard  it  as  having  been  embodied  in  the  statute  with- 
out a  purpose,  and,  under  all  the  circumstances,  the  inference 
seems  fair  and  reasonable,  if  not  a  necessary  one,  that  Con- 
gress thereby  intended!  to  subject  sach  pensions  to  the  limita- 
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tion  prescribed  by  section  4713.  I  am  accordingly  of  opin- 
ion that  the  limitation  jast  mentioned  applies  to  pensions 
allowable  under  section  4725. 

No  conflict  really  arises  between  sections  4713  and  4725 
as  thas  constmed.  The  half-pay  pensions  continued  by  the 
latter  section  commence  at  the  period  indicated  therein,  ex- 
cepting in  cases  where  the  application  therefor  has  not  been 
filed  within  three  years  of  the  termination  of  the  previously 
granted  half-pay  pension ;  in  such  cases,  by  the  former  section, 
the  pension  must  commence  from  the  date  of  filing  the  last 
paper  requisite  to  establish  the  same. 
I  am,  sir,  very  respectfully, 

8-  P.  PHILLIPS, 
Acting  Attorney-  OenerdL 
Hon.  B.  J.  KiBKWOOD, 

Secretary  of  the  Interior. 


STATUARY  AND  OTHER  WORKS  OF  ART. 

The  tariff  on  ststaary  and  other  works  of  art  considered  in  conneotlon 
with  the  treaty  of  1871  between  the  United  States  and  Italy. 

That  treaty  makes  no  proyision,  in  letter  or  spirit,  as  regards  the  impor- 
tation, exportation,  or  prohibition  of  articles,  the  prodnne  or  mann- 
&ctnre  of  Italy,  where  dealt  in  by  Italian  citizens  residing  in  Italy, 
excepting  that  soch  importations,  etc.,  shall  be  npon  as  fayorable  a 
footing  as  like  commerce  by  English,  French,  German,  or  othw  foreign 
citizens  whatsoever. 

In  the  administration  of  the  tariff  there  has  been  dne  obseryance  of  the 
legal  rights  of  Italian  citizens,  arising  either  nnder  said  treaty  or  nnder 
statute  proyisions  of  Congress. 

Depabtmbnt  OF  Justice, 

October  17, 1881. 
Bnt:  Yours  of  the  26th  of  July  last,  with  its  several  in- 
closures,  was  duly  received  and  had  immediate  attention* 
However,  as  after  some  reflection  it  seemed  probable  that 
the  question  raised  by  the  Oovemment  of  His  Msgesty  the 
King  of  Italy  could  not  receive  a  solution  in  the  sense  there 
desired  without  an  intervention  of  Congress,  it  was  thought 
better  not  to  reply  at  once,  but  to  retain  the  papers  for  further 
consideration. 
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That  consideration  has  been  given,  and  I  have  now  to  sub- 
mit my  opinion,  tliat  the  only  redress  for  the  matter  com- 
plained of  is  with  Congress. 

That  matter  concerns  the  operation  of  the  tariff  laws  of 
this  country  upon  ^^ statuary,"  ^^ works  of  art,"  and  ^'manu- 
factures of  marble." 

It  is  said  that,  as  between  American  citizens  residing  in 
Italy  and  Italian  citizens  dl80  residing  there^  an  improper  dif- 
ference as  regards  the  duties  upon  the  above  articles  is  en- 
forced— a  difference  greatly  to  the  disadvantage  of  the  latter. 
This  administration  of  duties  is  suggested  to  be  as  well  (1)  in 
violation  of  the  treaty  of  1871  betwixt  the  United  States  and 
Italy,  as  (2)  questionable  under  the  statute  law  of  this  coun- 
try considered  alone. 

Allow  me  to  ask  your  attention  to  what  has  occurred  to 
me  upon  each  of  these  suggestions. 

I.  As  regards  the  treaty  of  1871 : 

It  will  be  borne  in  mind  that  the  present  reclamation  is  on 
behalf  of  Italian  citizens  residing  in  Italy. 

The  correspondence  which  you  have  inclosed  in  your  com- 
munication makes  reference  to  the  first  and  sixth  articles  of 
the  treaty  as  those  which  bear  upon  this  matter. 

Bat  the  only  citizens  in  behalf  of  whom  stipulation  is  made 
in  the  first  article  are  expressly  defined  therein  as  **  Italian 
citizens  in  the  United  States  and  citizens  of  the  United  States 
in  Italy. ^  Such  of  the  subsequent  sentences  of  that  article 
as  begin  with  ^^  they,"  plainly  refer  only  to  citizens  limited 
and  defined  as  above  \  that  is,  to  citizens  of  Italy  who  reside 
in  the  United  States  and  citizens  of  the  United  States  who 
reside  in  Italy ;  and,  therefore,  to  those  only  is  to  be  applied 
the  clause  providing  against  *' paying  other  or  higher  duties 
or  charges  than  are  paid  by  the  natives.^ 

The  general  provision  in  the  first  sentence  of  that  article, 
for  <* a  reciprocal  liberty  of  commerce  and  navigation  ^be- 
tween the  territories  of  the  high  contracting  parties' ''  is  not 
to  be  relied  upon,  as  I  understand,  in  this  connection,  and 
certainly  does  not  concern  the  question  before  me,  as  ap- 
pears, amongst  other  considerations,  from  the  circumstance 
that  immediately  afterward  in  the  same  article,  as  has  just 
been  said,  an  express  provision  against  '^  paying  other  and 
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higher  daties,"  etc.,  is  conflDed  to  a  miuiite  fraction  of  the 
citizens  of  each  country,  viz,  such  as  may  be  found  residing 
within  the  territory  of  the  other ;  a  context  which  of  course 
suggests  the  pregnant  question,  Why  should  the  treaty  con- 
tain a  plain  and  express  stipulation  for  this  privilege  on  be- 
half of  a  mtTiiete/rae^ion  of  citizens,  cleaily  defined,  if  it  be  true 
that  other  parts  thereof  confer  the  same  privilege  upon  all  citi- 
zens t  ExpresHo  unius  est  exelusio  alterius.  The  same  obser- 
vation applies  to  the  language  of  the  second  article  of  the 
treaty,  which  also  has  not  been  referred  to  in  this  connection, 
but  which  contains  like  general  language  as  to  trading  <<  ui>on 
the  same  terms  as  the  natives  of  the  country.''  Whatever 
this  "liberty"  and  these  "terms"  may  be,  they  do  not  con- 
cern the  tariff  lawsy  inasmuch  as  that  topic  is  at  another 
place,  as  above,  specifically  introduced  with  its  own  express 
limitations,  that  exclude  the  parties  now  in  question. 

The  sixth  article  of  the  treaty,  which  is  also  cited  in  con- 
firmation of  the  immunity  from  taxation  now  claimed,  for- 
bids eaich  of  the  high  contracting  parties  to  impose  upon  the 
imi>ortatiou  or  exportation  of  articles  that  are  "the  produce 
or  manufactures "  of  the  other  party  any  higher  duties  or 
charges  than  are  payable  in  like  case  upon  similar  articles 
coming  from  any  other  foreign  country ;  and  such  also  is  its 
operation  as  regards  the  prohibition  of  such  articles. 

There  is  in  the  papers  which  you  have  submitted  no  state- 
ment that  any  part  of  the  produce  or  manufactures  of  Italy 
has  been  subjected  to  duties  or  prohibitions  that  have  not  been 
equally  extended  to  the  produce  or  manufactures  of  other 
foreign  countries.  The  only  statement  therein  is  that  a  dis- 
crimination is  made  between  certain  and  certain  other  articles 
manufactured  within  the  territory  of  Italy,  a  discrimination 
turning  upon  the  circumstance  that  one  class  of  these  manu- 
factures has  been  produced  by  American  citizens  residing  in 
that  kingdom.  No  stipulations  of  the  treaty  forbid  this. 
I  may  add  that  it  is  a  difference  intended  to  encourage 
artistic  excellence  amongst  our  own  citizens,  and  so  falls 
under  a  policy  which  in  one  way  or  other  is  generally  re- 
cognized amongst  nations.  I  add  this  remark  merely  to 
show  that  a  reason  exists  beyond  that  of  the  bare  words  of 
the  treaty  to  indicate  that  {ex.  gr.)  Italy  may  have  wished 
271J-.VOL.  xvn 16 
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to  remain  free  to  encourage  by  peculiar  bonuties  or  immani- 
ties  Bach  of  her  citizens  residing  in  the  United  States  as 
might  establish  factories  here  as  a  basis  of  profitable  com- 
merce to  be  carried  on  by  themselves  with  their  native  coun- 
try, and  equally  that  the  United  States  did  not  intend  to 
debar  themselves  from  like  encouragement  of  their  citizens 
to  resort  to  Italy,  and  avail  themselves  of  the  long-known 
and  unrivaled  advantages  there  enjoyed  for  developing 
genius  within  the  circle  of  the  fine  arts.  It  may  be  that 
upon  reconsideration  both  parties  may  be  willing  to  sur- 
render or  to  suspend  the  exercise  of  this  right  As  to  the 
propriety  of  that,  of  course  I  am  not,  in  this  connection,  to 
express  an  opinion.  As  regards  the  United  States,  it  is  a 
matter  within  the  competency  of  Congress  or  of  the  treaty- 
making  power  alone. 

I  am  of  opinion,  therefore,  that  the  treaty  of  1871  makes 
no  provision  in  letter  or  spirit  as  regards  the  importation, 
exportation,  or  prohibition  of  articles,  the  produce  or  manu- 
facture of  the  Kingdom  of  Italy,  where  dealt  in  by  Italian 
citizens  residing  in  Italy,  except  that  such  importation,  etc., 
shall  be  upon  as  favorable  a  footing  as  like  commerce  by 
English,  French,  German,  or  other  foreign  citizens  whatso- 
ever. Oonsequently,  with  all  proper  deference,  I  conclude 
that  that  treaty  affords  no  ground  for  the  reclamation  made 
in  the  correspondence  before  me. 

II.  It  remains  to  inquire  whether  the  tariff  statutes  of  the 
United  States  have  been  improperly  construed  in  this  con- 
nection. I  say  improperly  construed^  inasmuch  as  no  doubt, 
under  the  free  constitutional  government  of  Italy,  the  princi- 
ple that  executive  officers  must  carry  out  the  law  as  they  find 
it  is  as  well  understood  and  obeyed  as  here,  and  that  there- 
fore the  foil  extent  of  the  complaint  under  this  head  is  as  to 
the  administration  of  the  statutes ;  any  suggestion  as  to  the 
policy  of  such  legislation  being  suspended  for  consideration 
by  Congress. 

The  statutory  provisions  in  question  are  as  follows  : 

(1)  **All  manufactures  of  marble,  not  otherwise  provided 
for,  fifty  per  centum  ad  valorem.    (Rev.  Stat.,  p.  478,  top.) 

(2)  <<  Paintings-  and  statuary,  not  otherwise  provided  for, 
ten  per  centum  ad  valorem."    (Jd.,  p.  478,  bottom.) 
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(3)  <«Painting8y  statuary,  fountains,  and  other  works  of 
art,  the  production  of  American  aitists,"  ^'  shall  be  exempt 
from  duty."  {Id.^  comparing  pp.  489,  near  bottom,  and  482, 
beginning  of  section  2505.) 

There  is  some  discrepancy  in  the  statements  contained  in 
the  papers  inclosed  by  you  as  to  the  manner  in  which  these 
provisions  have  actually  been  administered  by  the  Treasury 
Department.  Your  predecessor,  Mr.  Evarts,  seems  to  have 
understood  that  the  Treasury  had  held  that  copies  of  original 
statuary,  no  matter  of  what  merit,  had  been  held  at  the 
Treasury  to  be  mere  << manufactures  of  marble"  and  not 
^<  statuary."  However,  Mr.  Sherman,  the  late  Secretary  of  the 
Treasury,  states  explicitly  that  this  is  not  so.  In  such  state 
of  the  case  I  shall  assume  that  Mr.  Evarts  was  misinformed. 

I  believe  that  it  will  be  admitted  that,  taken  together,  the 
provisionsabovequoted  recognize  a  distinction  betwixt  ^<  stat- 
uary "  and  '*  works  of  art,"  and  '^  manufactures  of  marble." 
The  term  last  mentioned  is  a  generic  term,  and  includes  the 
other  two;  whilst  the  second^  in  turn,  includes  the  first  All 
statuary  is  a  work  of  arty  but  there  are  works  of  art  in  marble 
that  are  not  statuary ;  so,  again,  all  works  of  art  in  marble 
are  manufactures  of  marble^  but  there  are  manufactures  of 
marble  that  are  not  works  of  art. 

So  far  as  regards  an  imposition  of  duties  by  the  above 
paragraph,  only  two  of  the  classes  of  manufactures  of  marble 
are  recognized,  viz,  such  as  are  '*  statuary  "  and  such  as  are 
not.  Upon  the  former,  the  duty  is  ten  per  centum ;  upon  the 
latter,  fifty.  It  follows,  as  matter  of  course,  that  all  works 
of  art  that  are  not  statuary  are  by  such  paragraph  confounded 
into  the  general  class  of  the  '^  manufactures  of  marble"  at  a 
duty  of  fifty  per  centum. 

As  regards  exemption  from  duty  also  only  two  of  those 
classes  are  recognized ;  but  these  are  such  works  of  art  of 
Americans  as  are  statuary^  and  such  as  are  not  There  is  no 
exemption^  whether  on  behalf  of  Americans  or  others,  for  such 
manufactures  of  marble  as  are  not  works  of  art.  But  it  is 
plain  by  inspection  that  the  terms  of  exemption  do  include 
some  of  the  articles,  which,  when  produced  by  foreigners,  are 
dutiable  at  ^y  per  centum,  as  well  as  of  such  as  are  dutiable 
at  ten. 
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It  therefore  affords  no  jast  caase  for  complaint  against 
the  maoDer  in  which  the  statutes  have  been  administered, 
that  citizens  of  Italy  find  that  not  only  such  productions  of 
theirs  as  are  taxed  at  10,  bat  also  other  sthat  are  taxed  at  50 
per  centum,  are  in  favor  of  American  citizens  residing  in 
Italy  admitted  into  this  country /ree.  For  the  statutes  are 
plainly  to  that  effe4)t. 

And  here  again  I  have  to  say  that  whether  the  principle 
which,  as  regards  American  products,  draws  the  distinction 
between  exemption  and  duty  at  the  boundary  that  separates 
art  from  operations  merely  mechanical  might  not  properly  be 
recognized  as  well  in  imposing  the  less  and  greater  dutii*8 
which  affect  productions  by/or6i^rn^«,  is  aquestion  exclusively 
for  the  legislature.  Possibly,  upon  further  cousideiatiou. 
Congress  may  conclude  that  the  same  principle  which  ex- 
cludes statuary  irom  the  operation  of  the  policy  of  protection 
applies  as  well  to  other  works  of  art  in  marble,  often  equally 
indicative  of  highly  cultivated  and  extraordinary  powers. 
That  at  this  point  there  may  be  some  ground  of  complaint 
by  Italy,  I  have  no  occasion  either  to  affirm  or  to  deny. 

In  the  meantime,  however,  it  appears  that  there  has  been 

due  observance  at  the  Treasury  of  the  legal  rights  of  Italian 

citizens  in  this  connection,  arising  either  under  the  treaty 

of  1871,  or  under  statutory  provisions  of  the  United  States. 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Solicitor-  OeneraL 

The  Sbobbtaby  of  State. 

Approved : 

WATNE  MaoVEAGH. 


STATE  OF  KANSAS  AND  THE  DIRECT  TAX. 

Advised  that  the  amoant  claimed  to  t>e  dae  from  the  State  of  Kansas  to 
the  United  States  on  accoant  of  the  direct  tnx  be  retained  ont  of  the 
amoant  appropriated  for  payment  to  that  State  by  the  act  of  March  3, 
1861.  chapter  132. 

Depabtment  of  Justice, 

Octofrer  21, 1881. 
Sm :  I  have  the  honor  to  retnrn  herewith  the  commnnioa- 
tion  of  the  First  OomptroUer,  dated  the  6th  of  Angnst  last, 


TO   THE   8ECRETABY    OF   THE   TREASURY.  229 

State  ofKftBRfts  ani  the  Direet  Tax. 


and  the  accorapan3iiig  papers,  relative  to  the  applicatiou  iu 
behalf  of  the  State  of  Kausas  for  payoieut  of  the  full  sum  of 
$190,268.27  appropriated  by  the  act  of  March  3,  1881. 

It  appears  that  as  far  back  as  1868  the  First  Comptroller, 
having  decided  that  the  State  of  Kansas  had  assumed  the 
direct  tax  apportioned  to  that  State  by  the  direct  tax  act  of 
August  5, 1861,  and  was  indebted  to  the  United  States  for  the 
amount  thus  apportioned  ($71,743.33),  stated  an  account  iu 
favor  of  the  United  States  and  against  the  State,  in  which 
that  amount  was  found  due  from  the  State  to  the  United 
States,  and  it  was  accordingly  charged  to  the  State  on  the 
books  of  the  Treasury. 

Subsequently,  certain  indebtedness  on  the  part  of  the 
United  States  to  the  State  of  Kansas,  on  account  of  war  ex- 
penses, was  credited  to  the  State  against  the  amount  charged 
as  aforesaid.  And  recently,  in  stating  an  account  for  the 
amount  appropriated  by  the  act  of  1881,  above  mentioned,  the 
sum  of  $62,382.51,  which  is  the  balance  remaining  charged 
against  the  State  on  account  of  the  direct  tax,  was  directed 
by  the  Comptroller  to  be  retained  out  of  that  amount,  and  to 
be  applied  to  the  credit  of  the  State  on  account  of  such  tax. 

It  is  claimed  by  the  attorneys  acting  in  behalf  of  the  State 
of  Kausas  that  the  State  never  assumed  the  tax,  and  was 
never  indebted  therefor  to  the  United  States,  and  they  de- 
clare that  the  State  does  not  consent  to  have  the  same  setoff 
against  her  claims  against  the  United  States.  They  accord- 
ingly ask  that,  in  view  of  all  the  facts,  and  also  of  the  provis- 
ions of  the  act  of  March  3,  1875,  chapter  149,  the  Secretary 
of  the  Treasury  cause  suit  to  be  brought  against  the  State 
under  that  act  to  establish  the  validity  of  the  indebtedness 
of  the  State  for  the  direct  tax. 

At  the  suggestion  of  the  Comptroller  you,  on  the  5th  in- 
stant, referred  his  communication,  with  the  other  papers,  to 
this  Department  for  such  action  in  regard  to  the  question  of 
bringing  suit  as  may  be  thought  proper. 

Without  expressing  any  opinion  upon  the  general  question 
whether  the  United  States  can  sue  a  State  (as  to  which  the 
Comptroller  entertains ''  serious  doubts ''),  1  am  inclined  to  ^he 
view  that  such  a  proceeding  is  not  contemplate<l  by  the  act 
of  March  3, 18~5,  and  that  consequently  nodnty  devolves  upon 
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yoa  uuder  that  act  to  institute  a  sait  in  this  case  against  tbe 
State  of  Kansas.  In  this  connection  I  woald  saggest  that 
the  State  may  have  a  remedy  in  the  Court  of  Claims.  There 
are  two  instances,  I  understand,  wherein  suits  have  been 
brought  in  that  court  by  a  State  itgainst  the  United  States; 
and  although  neither  of  them  proceeded  to  judgment  (each 
being  di^smissed  for  want  of  prosecution),  yet  in  neither  was 
any  point  raised  as  to  tbe  jurisdiction. 

I  deem  it  proper,  under  the  circumstances,  to  recommend 
that  no  suit  be  brought  by  the  ETnited  States,  but  that  the 
amount  claimed  to  be  due  from  the  State  to  the  United  States 
on  account  of  the  direct  tax  be  retained,  leaving  the  State 
to  its  remedy  in  the  Court  of  Claims  should  it  deem  that  course 
advisable. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoYEAOH. 

Hon,  William  Windom, 

Secretary  of  the  Treasury. 


EESEEVATION  OP  LAND  FOR  PUBLIC  PURPOSES. 

Mineral  lands  belonf^ng  to  tbe  public  domain,  wbicb  are  resenred  from 
sale  nnder  section  2:H8,  Revised  Statates,  may  be  resenred  for  military 
or  otber  public  parpoties  by  the  President. 

Where  sach  lauds  are  iu eluded  in  a  military  reservation ,  they  are  not  open 
to  exploration  and  purchase  under  section  2319,  Revised  Statutes. 

It  is  otberwise  wbere  a  right  has  once  attached  to  mineral  land,  under 
the  laws  relating  thereto,  iu  favor  of  the  locator  of  a  mining  claim. 
Here  the  land,  during  the  existence  of  such  right,  is  not  subject  to  res- 
ervation by  the  President ;  and  if  it  be  subsequently  reserved,  the 
locator  may  neyertheless  perfect  bis  title. 

DSPABTMBNT  OP  JUSTICE, 

October  21, 1881. 
Sir:  By  your  letter  of  tbe  30th  of  August,  1881,  and  the 
indosures  received  therewith,  relating  to  the  military  reser- 
vation of  Fort  Maginnis,  in  Montana  Territory,  it  appears 
that  this  reservation  was  set  apart  by  an  executive  onler, 
dated  the  8th  of  April  last;  that  certain  miners  of  Parker^ 
Meagher  County,  Mont.,  now  allege  that  mineral  was  dis- 
covered and  a  mining  camp  established  by  them  on  land 
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iDcladed  iu  the  reservation  severM  months  previous  to  the 
location  of  the  post  by  the  military  authorities ;  and  that 
inquiry  is  made  by  them  whether  they  can  *<hold  the  mines 
and  the  surface  ground  connected  therewith,  though  they  be 
on  the  i-eservation,"  and  whether  mineral  land  can  be  located 
and  patented  on  a  military  reservation  after  the  establish- 
ment of  the  reservation. 

Agreeably  to  a  suggestion  of  the  Secretary  of  the  Interior, 
contained  in  his  letter  to  you  of  the  16th  of  August,  1881 
(one  of  the  indosnres  above  mentioned),  you  request  an 
opinion  upon  the  lollowiiig  questions: 

^^(1)  Whether  or  not  mineral  lands  reserved  from  sale 
under  section  2318,  Revised  Statutes  of  the  United  States, 
can  be  reserved  for  military  purposes  by  order  of  the  Presi- 
dent t 

**  (2)  Where  mineral  lands  are  included  within  the  limits 
of  a  military  reservation,  are  such  lands  open  to  exploration 
and  purchase  under  section  2319,  lievised  Statutes  t 

**  (3.)  Where  an  inchoate  title  to  uiinerai  lands  has  been 
acquired,  as  shown  in  the  letter  of  the  Secretary  of  the  In- 
terior and  the  accompanying  report  of  the  Commissioner  of 
the  General  Land  Office,  and  such  lands  have  subsequently 
been  included  within  a  military  reservation,  can  the  title  to 
said  mineral  lands  be  perfected  by  the  private  owner  f 

For  convenience  the  first  and  second  questions  will  be 
cousidered  together. 

In  an  opinion  heretofore  given  by  this  Department,  ad- 
dressed to  you  on  the  15th  of  July  last,  wherein  the  subject 
of  the  authority  of  the  President  to  reserve  lands  for  public 
purposes  came  under  consideration,  it  was  observed  that  the 
power  of  the  President  to  set  apart,  for  those  purposes,  8iich 
portions  of  the  public  domain  as  are  required  by  the  exi- 
gencies of  the  public  service  to  be  thus  appropiiated,  is  too 
well  established  to  admit  of  doubt,  citing  in  this  connection 
the  case  of  Grisar  v.  McDowell  (6  Wall.,  381),  in  which  the 
Supreme  Court  remarks :  *^From  an  early  i)eriod  iu  the  history 
of  the  Government  it  has  been  the  practice  of  the  President  to 
order  from  time  to  time,  as  the  exigencies  of  the  public  serv- 
ice required,  parcels  of  land  belonging  to  the  United  States 
to  be  reserved  from  sale  and  set  apart  for  public  uses.    The 
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authority  of  the  Presideut  in  this  respect  is  recogiiizi^  in 
DQinerous  acts  of  Gougress."  This  power  is  in  the  above- 
mentioned  opinion  regarded  as  extending  to  any  lands 
which  belong  to  the  public  domain,  and  capable  of  being  ex- 
ercised with  respect  to  such  lauds  so  long  as  they  remain 
unappropriated.  As  thus  defined  the  power  is  broad  enough 
to  include  mineral  lands  belonging  to  the  public  domain,  at 
least  whilst  they  remain  unaifected  by  any  private  right  ac- 
quired under  the  laws  relating  thereto.  I  am  satisfied  with 
that  view  of  the  subject,  and  accordingly  answer  the  first 
question  in  the  affirmative.  This  necessarily  involves  a  neg- 
ative answer  to  the  second  question ;  since,  after  public  lands 
have  once  been  lawfully  reserved  by  the  President  for  public 
uses,  the  lands  so  appropriated  become  severed  from  the 
public  domain,  and  are  thenceforth  not  subject  to  occupation 
and  purchase  under  the  general  law. 

The  answer  to  the  third  question  depends  upon  whether 
laud  covered  by  a  mining  claim^  where  the  locator  of  the 
claim  has  taken  no  steps  to  obtain  a  patent  and  the  premises 
still  constitute  a  part  of  the  public  domain,  may  be  lawfully 
reserved  and  set  apart  by  the  President  for  public  uses. 
Under  the  laws  providing  for  the  exploration,  occupation, 
and  disposal  of  the  mineral  lands,  the  locator,  so  long  as  he 
complies  with  the  conditions  imposed  by  those  laws,  is 
clothed  with  a  possessory  right,  which  entitles  him  to  the  ex- 
clasive  right  of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  his  location.  (Sees.  2320,  2322, 
2324,  Rev.  Stat.) 

The  object  of  those  laws  is  to  promote  the  development  of 
our  mining  resources  rather  than  the  sale  of  the  mineral 
lands,  and  to  that  end  <<  Congress  has  by  statute  and  by  tacit 
consent,"  as  is  remarked  by  the  Supreme  Court  in  Forbes  v. 
Oraceyy  (94  U.  S.  B.,  762),  i>ermitted  individuals  and  corpora- 
tions to  dig  out  and  convert  to  their  own  use  the  ores  con- 
taining the  precious  metals  which  are  found  in  the  lands  be- 
longing to  the  Government,  without  exacting  or  receiving 
any  compensation  for  these  ores,  and  without  requiring  ike 
miner  to  buy  or  pay  for  the  land.  It  has  gone  further,  add  the 
court,  '^and  recognized  the  possessory  rights  of  these  miners, 
as  ascertained  among  themselves  by  the  rules  which  have 
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become  the  laws  of  the  mining  districts  as  regards  mining 
claims."  The  rights  thus  recognized  by  Congress  are  prop- 
erty of  great  valae.  Very  large  amounts  are  invested  in 
mines,  the  ownership  of  which  rests  solely  upon  the  possess- 
ory right  referred  to. 

It  seems  to  me  that  where  such  right  has  attached  to  min- 
eral land  in  favor  of  the  locator  of  a  mining  claim,  the  laud 
during  the  continuance  of  the  claim  (i.  e.,  so  long  as  it  is 
maintained  in  accordance  with  law)  becomes  by  force  of  the 
mining  laws  appropriated  to  a  specific  purpose,  namely,  the 
development  and  working  of  the  mine  located ;  and,  unless 
Congress  otherwise  provides,  it  can  not  while  that  right  ex- 
ists, notwithstanding  the  title  thereto  remains  in  the  Gov- 
ernment, be  set  apart  by  the  Executive  for  public  uses. 

If,  then,  the  possessory  right  of  the  miners  in  the  case  under 
consideration  was  full  and  complete  previous  to  the  estab- 
lishment of  the  military  reservation  of  Fort  Maginnis,  I  am 
of  opinion  that  the  inclusion  of  their  claim  within  the  limits 
of  the  reservation  was  without  authority  of  law  and  could 
not  legally  divest  them  of  such  right,  or  of  the  further 
right  (on  compliance  with  the  requirements  of  the  statute 
concerning  the  issue  of  patents  for  mining  claims)  to  acquire 
title  to  the  land. 

I  am,  sir,  very  respectfully, 

WAYNE  MaoVEAGH, 

Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


APPROPRIATION  FOR  ARTIFICIAL  LIMBS. 

The  appropriation  of  $175,000  for  artificial  limbs,  etc.,  made  by  the  act 
of  March  3,  I8H1,  chapter  133,  should  be  expended  ander  the  direction 
of  the  War  Department. 

The  First  Comptroller  has  no  revisory  power  over  the  decisions  of  the 
Secretary  of  the  Treasury  respecting  the  issue  of  warrants;  such  decis- 
ions are  binding  upon  the  former  ofiQcer. 

Department  op  Justice, 

October  23, 1881. 
Sib  :  In  your  letter  of  the  11th  instant,  you  request  my 
opinion  on  the  following  questions :  *^  First,  Whether  the 
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appropriation  of  $175,000  for  artificial  limbs,  etc.,  under  the 
act  of  March  3, 1881,  shoald  legally  be  expended  under  the 
authority  of  the  Department  of  War  or  the  Department  of 
the  Interior."  "Second,  Whether  the  requisition  for  $20,- 
000,  authorized  and  granted  in  the  manner  above  stated  [in 
your  letter],  can  be  legally  rescinded  upon  the  opinion  of  the 
First  Comptroller."  "Third,  Whether,  as  claimed  by  the 
First  Comptroller,  the  question  of  the  legality  of  warrants 
or  requisitions  is  wholly  within  his  jurisdiction,  he  being  the 
only  officer  who  couuteirsigns  warrants ;  and  whether  the  Sec- 
retary of  the  Treasury  is  legally  bound  by  the  opinion  of  the 
First  Comptroller  upon  this  point." 

Although  the  first  question  is  not  entirely  free  from  doubt, 
I  am  of  the  opinion  that  the  $175,000  appropriated  by  act  of 
March  3, 1881,  chapter  133  (making  appropriation  for  sundry 
civil  expenses),  for  furnishing  artificial  limbs  and  appliances, 
or  commutation  therefor,  and  transportation,  should  be  ex- 
pended under  the  direction  of  the  War  Department. 

An  examination  at  the  Department  of  State  shows  that  the 
words  "  miscellaneous  obiects  under  War  Department,"  which 
precede,  and  the  ^ords  "  under  the  Department  of  the  Inte- 
rior," which  succeed  this  appropriation  in  the  printed  volume 
of  the  statutes,  are  found  in  the  enrolled  bill  in  the  same  jux- 
taposition. In  addition  to  this,  we  have  the  fact  that  the  ap- 
propriation in  question  was  asked  for  by  the  Secretary  of 
War  in  his  annual  estimates,  and  not  by  the  Secretary  of  the 
Interior. 

The  Book  of  Estimates  submitted  to  Congress  at  each  ses- 
sion is  provided  for  by  law  (sees.  3660-3673,  Rev.  Stat.),  and 
in  this  particular  estimate  the  Secretary  of  War,  iii  compli- 
ance with  section  3660«  referred  to  sections  4787  and  4791, 
Bevised  Statutes,  and  the  act  of  August  15,  1876  (19  Stat., 
203),  as  the  laws  authorizing  the  expenditure. 

The  attention  of  Congress  was  thus  called  to  the  very  acts 
which  have  given  rise  to  this  controversy. 

It  is  not  necessary  to  express  any  opinion  as  to  how  far 
such  arrangement  in  the  statute,  based  upon  such  an  estimate, 
would  supersede  or  override  the  plain  meaning  of  a  general 
statute,  but  taken  by  itself  it  certainly  is  persuasive  evidence 
of  the  intention  of  the  law-makers. 


TO   THE   SECBETAEY   OF   THE   TREASURY.  235 

ApproprlatloB  for  ArtirieUl  Limbs. 

By  section  2  of  the  act  of  17th  Jane,  1870  (16  Stat.,  p.  153), 
the  money  commatation  was  to  be  paid  by  the  Goinmissioner 
of  Pensions  in  the  same  manner  as  peusions  were  paid. 

Until  Jane  30, 1876,  the  commntatious  were  paid  in  accord- 
ance with  .that  law  (sec.  4789,  Rev.  Stat.),  and  the  appro- 
priatioos  therefor  were  invariably  foaud  in  the  acts  appropri- 
ating for  the  payment  of  pensions.  But  the  appropriation 
for  the  fiscal  year  ending  1877  was  expended  by  the  War 
Department  ander  the  act  of  March  23,  1876,  providing  for 
the  payment  of  pensions  (vol.  19,  p.  8),  as  follows:  ^^Also 
for  famishing  artificial  limbs  or  apparatus  for  resection,  with 
transportation  or  commutation  therefor,  fifty  thousand  dollars : 
Provided^  That  the  same  shall  be  expended  and  disbursed 
under  the  direction  of  the  Surgeon-General  of  the  Army,  and 
in  accordance  with  existing  laws."  "So  question  can  arise  as 
to  the  propriety  of  the  expenditure  of  that  appropriation 
under  the  War  Department.  Before  another  annual  appro- 
priation was  made  for  furnishing  artificial  limbs  the  act  of 
August  15,  1876,  was  passed,  which  provides  that  every 
officer,  soldier,  etc.,  shall  receive  an  artificial  limb  or  appli- 
ance, or  commutation  therefor,  as  provided  and  limited  by 
existing  laws,  '^  under  such  regulations  as  the  Surgeon-Gtoneral 
of  the  Army  may  prescribe."  Since  which  act  the  appropria- 
tions for  artificial  limbs,  or  commutation  therefor,  have  been 
in  the  sundry  civil  bill  under  the  head  of  ^^  War  Department," 
instead  of,  as  theretofore,  in  the  appropriation  for  payment 
of  pensions,  and  have  been  called  for  each  year  by  estimates 
from  the  Secretary  of  War.  In  fact,  under  estimates  and 
legislation  identical  with  those  for  the  current  year,  the  ap- 
propriations for  this  purpose  for  the  fiscal  years  ending  June 
30,  1878,  1879, 1880,  and  1881  have  been  expended  under  the 
War  Department. 

The  repeal  of  section  4789  ('^  the  Commissioner  of  Pensions 
shall  cause  the  same  to  be  paid  to  such  soldiers  in  the  same 
manner  that  pensions  are  paid  ")  by  the  act  of  August  15, 
1876  (the  limbs  shall  be  furnished  or  commutation  paid  '^  un- 
der such  regulations  as  the  Surgeon  Oeneral  of  the  Army  may 
prescribe"),  is  not  as  clear  as  it  might  be;  but  the  interpreta- 
tion put  upon  it,  not  only  by  executive  officers  (see  Moore 
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V.  The  Uuited  States,  05  U.  S.  E.,  763),  bat  by  Cougress 
itself,  leads  me  to  the  coDclasion  that  the  purpose  of  that 
act  was  to  unite  under  the  Surgeon-General  the  payment 
of  commutation  with  the  issue  of  the  artificial  limbs,  and  to 
discontinue  the  anomaly  of  the  Surgeon  General  expending  so 
much  of  the  appropriation  as  was  necessary  to  pay  for  the 
limbs  and  appliances  required,  and  the  Commissioner  of 
Pensions  disbursing  so  much  as  was  needed  for  those  who 
elected  to  receive  commutation. 

It  might,  of  course,  be  consistent  with  the  regulations  pre- 
scribed by  the  Surgeon^General  that  he  should  furnish  to  the 
Commissioner  of  Pensions  a  list  of  those  who  elect  to  receive 
commutation;  but  the  better  view — the  one  more  consistent 
with  subsequent  legislation— is,  that  the  aet  of  1876  gave  him 
plenary  powers  in  making  the  regulations. 

Should  you  adopt  the  foregoing  opinion,  yoar  second  ques- 
tion becomes  unimportant.  I  learn  from  your  letter  and  in- 
closures  that  the  following  action  has  been  taken  by  the  vari- 
ous officers  with  reference  to  the  appropriation  in  question : 

The  Secretary  of  the  Treasury  signed  an  appropriation 
warrant,  which  the  First  Comptroller  countersigned,  credit- 
ing the  whole  appropriation  for  expenditure  under  the  War 
Department.  Thereupon  (sec.  367.'i)  the  Secretary  of  War 
made  an  accountable  requisition  for  $20,000,  which  was  count- 
ersigned by  the  Second  Comptroller  (sec.  273)  and  registered 
by  the  Second  Auditor.  Upon  this  the  Secretary  of  the 
Treasury  granted  a  warrant  for  $20,000  (sec.  248),  which  was 
countersigned  by  the  First  Comptroller  (sec.  269).  This 
warrant,  in  substance,  directed  the  Treasurer  of  the  United 
Slates  to  place  that  sum  to  the  credit  of  Lieutenant-Colonel 
Swift,  to  be  charged  to  the  appropriation  in  question,  and  the 
money  has  been  placed  to  his  credit  on  the  books  of  the 
Treasurer. 

But  the  First  Comptroller,  being  of  the  opinion  that  the 
appropriation  should  be  expended  under  the  Secretary  of  the 
Interior,  advises  that  all  these  proceedings  be  invalidated, 
and  that  a  new  requisition  be  made  by  the  Secretary  of  the 
Interior,  which  shall  pursue  the  same  course  as  that  of  the 
Secretary  of  War. 
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Should  you  adopt  his  opiuioDy  I  think,  in  answer  to  your 
second  question,  that  if  the  Secretary  of  the  Interior  will 
make  the  proper  requisition,  you  may  grant  a  warrant  thereon, 
and  request  from  the  Treasurer  a  return  of  the  former  war- 
rant for  cancellation. 

Your  third  inquiry,  "whether,  as  claimed  by  the  First 
Comptroller,  the  question  of  the  legality  of  warrants  or  re- 
quisitions is  wholly  within  his  jurisdiction,  he  being  the  only 
officer  who  countersigns  warrants,  and  whether  the  Secretary 
of  the  Treasury  is  legally  bound  by  the  opinion  of  the  First 
Comptroller  upon  this  point,"  I  answer  in  the  negative. 

The  Secretary  of  War,  by  making  a  requisition  for  the 
$20,000;  the  Secretary  of  the  Interior,  by  omitting  to  make 
such  requisition;  the  Second  Comptroller,  by  couutersigning 
the  requisition;  and  the  Secretary  of  the  Treasury,  by  grant- 
ing the  warrant,  have  all  passed  upon  the  legal  point  pre- 
sented by  your  first  inquiry.  The  First  Comptroller,  by  re- 
questing the  return  of  the  warrant,  seeks  to  restore  the  case 
to  the  position  which  it  had  reached  before  he  countersigned 
the  warrant.  Among  the  duties  of  the  First  Comptroller, 
prescribed  by  section  269,  Revised  Statutes,  are:  "First,  To 
examine  all  accounts  settled  by  the  First  Auditor  except 

*  *    *    and  to  certify  the  balances  thereon  to  the  Register." 

#  #    #    *< Third,  To  countersign  all  warrants  drawn  by  the 
Secretary  of  the  Treasury,  which  shall  be  warranted  by  law." 

He  contends,  I  understand,  that  the  clause  requires  him  to 
examine  into  the  legality  of  warrants  granted  by  the  Secre- 
tary, and  by  his  counter  signature  to  certify  to  that  legality ; 
in  other  words,  that  his  duties  are  the  same  as  to  matters 
which  have  already  received  the  decision  of  the  Secretary  of 
the  Treasury  as  they  are  to  accounts  which  pass  through  him 
from  the  Auditor  to  the  Secretary.  And,  furthermore,  he 
contends  that,  by  implication  of  the  third  clause,  his  decis- 
ions under  it  are  as  binding  upon  the  head  of  the  Depart- 
ment as  are,  by  expression  of  section  191,  Bevised  Statutes, 
his  decisions  under  the  first  clause. 

By  Section  23  ,  Revised  Statutes,  the  Secretary  of  the 
Treasury  is  made  the  head  of  an  Executive  Department,  to 
be  known  as  the  Department  of  the  Treasury,  and  section 
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268  provides  that  there  shall  be  in  the  Department  of  the 
Treasury  a  First  Comptroller  and  a  Second  Comptroller. 
Heads  of  Departments,  if  not  created  by  the  Constitution, 
are  in  two  instances  expressly  recognized.  The  President 
may  require  their  opinion  in  writing  upon  any  subject  relat- 
ing to  the  duties  of  their  respective  Departments.  In  view 
of  this,  the  care  the  President  shall  exercise  in  having  the 
laws  faithfully  executed  and  his  investiture  with  the  whole 
executive  power  of  the  Government,  I  cannot  assent  to  the 
proposition  that  a  subordinate  officer,  created  by  statute, 
can  do  any  act  binding  upon  the  head  of  his  Department  until 
that  force  is  expressly  given  to  his  decisions  by  plain  and  un- 
ambiguous law.  It  is  suggested  that  the  expression  <<  which 
shall  be  warranted  by  law"  is  pregnant  with  all  that  is  ex- 
pressed as  to  the  binding  effect  of  the  balances  certified  by 
him.  In  the  present  instance,  I  think  that  language  may  be 
satisfied  by  his  inquiry  whether  any  warrant  for  payment  for 
artificial  limbs  is  warranted  by  law,  and  that  he  should  accept 
the  decision  of  the  Secretary  of  the  Treasury  as  to  the 
proper  party  in  whose  favor  the  warrant  should  be  drawn. 

In  a  recent  opinion  concerning  the  relations  of  the  Secretary 
of  the  Interior  and  the  Commissioner  of  Patents,  I  have  con- 
sidered the  force  of  the  wordssignature  and  counter-signature. 
The  latter  term,  so  far  as  I  have  discovered,  conveys  only  the 
sense  of  attestation,  and  by  countersigning  the  present  war- 
rant the  First  Comptroller  attests  to  the  Treasurer  that  an 
accountable  requisition  had  been  issued  by  the  Secretary  of 
War;  that  it  had  been  duly  countersigned  by  the  Second 
Comptroller  and  registered  by  the  Second  Auditor;  that  the 
signature  of  the  Secretary  is  genuine  (see  Bouvier's  Law 
Dictionary,  title  Oounter-signature) ;  that  the  proper  charges 
have  been  made  under  section  3675  in  the  books  of  the  Sec- 
retary, First  Comptroller,  and  Register  (or  Auditor) ;  and 
that  the  appropriation  therefor  has  not  been  exhausted — so 
that  the  Treasurer  will  be  authorized,  under  section  305,  to 
disburse  the  amount  of  the  warrant  without  other  evidence 
of  the  legality  of  the  payment  than  the  signature  of  the 
Secretary  and  the  counter-signature  of  a  Comptroller,  and 
will  not  be  required  to  inquire  into  the  condition  of  the  ap* 
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propriatioD,  or  whether  the  forms  required  by  law  antecedent 
to  the  signature  and  counter-signature  have  be<m  complied 
with. 

The  present  controversy  would  be  fairly  presented  if  there 
were  before  the  Secretary  of  the  Treasury  two  requisitiouSf 
one  from  the  Secretary  of  War  and  the  other  from  the  Sec- 
retary of  the  Interior,  for  this  appropriation.  Now,  if  the 
law  meant  that  the  First  OomptroUer  were  to  decide  between 
the  two,  and  the  Secretary  of  the  Treasury  was  to  have  no 
discretion,  but  simply  register  the  decrees  of  the  First  Comp- 
troller, the  language  of  the  law  would  be  more  apt  if  it 
directed  the  First  Comptroller  to  sign  and  the  Secretary  of 
the  Treasury  to  countersign;  and  it  would  contribute  greatly 
to  the  expedition  of  business  if  the  law  required  the  rcqnisi- 
tiou  to  go  CO  the  Comptroller  first  (as  in  the  case  of  accounts), 
instead  of  having  the  Secretary  sign  a  warrant,  which,  upon 
the  refusal  of  the  Comptroller  to  countersign,  must  be 
returned  to  the  Secretary  for  cancellation  and  reissue. 

The  language  of  the  Supreme  Court  in  the  case  of  United 
States  V.  Jones  (18  Howard,  95)  seems  to  me  applicable  to 
the  present  question : 

<<The  Secretary  of  the  Navy  represents  the  President,  and 
exercises  his  power  on  the  subjects  confided  to  his  Depart- 
ment. He  is  responsible  to  the  people  and  the  law  for  any 
abuse  of  the  powers  intrusted  to  him.  His  acts  and  decis- 
ions on  subjects  submitted  to  his  jurisdiction  and  control  by 
the  Constitution  and  the  laws  do  not  require  the  approval 
of  any  ofBcer  of  another  Department  to  make  them  valid 
and  conclusive.  The  accounting  ofBcers  of  the  Treasury 
have  not  the  burden  of  responsibility  cast  upon  them  of 
revising  the  judgments,  correcting  the  supposed  mistakes,  or 
annulling  the  orders  of  the  heads  of  Departments." 

In  the  Beat  Estate  Savings  Bank  of  Pittsburgh  v.  The  United 
States  (16  Ct.  Cls.  B.)  Richardson,  J.,  in  delivering  the  opinion 
of  the  court,  quotes  section  191,  Revised  Statutes,  and  adds : 
'<In  other  respects  the  Comptrollers  are  as  much  subject  to 
the  rules,  regulations,  and  general  directions  of  the  Secretary 
of  the  Treasury,  and  as  much  bound  to  obey  and  be  governed 
by  them,  as  are  all  other  subordinate  officers  in  the  Treasury 
Department." 
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III  conclusion,  I  woald  say  that,  upon  the  matter  in  contro- 
versy, tlie  decision  of  the  Secretary  of  the  Treasury  is  bind- 
ing upon  the  First  Comptroller. 
I  return  herewith  all  inclosures. 

Very  respectfully,  your  obedient  servant, 

WAYNE  MacVEAGH. 

The  Seobetabt  of  the  Tbeasuby. 

Note. — ^The  purpose  of  the  counter-signature  is  best  told 
by  Hamilton  (page  77,  vol.  v.  Works  of  Hamilton):  '*The 
spirit  of  the  constitution  of  the  Department  is,  that  the 
officer  who  is  to  settle  the  accounts  by  countersigning  the 
warrants  for  receipts  and  payments  shall  have  an  opportu- 
nity to  observe  their  conformity  with  the  course  of  business 
as  it  appears  in  the  accounts;  and  shall  liav'e  notice,  in  the 
first  instance,  of  all  payments  and  receipts,  in  order  to  the 
bringing  all  persons  to  account  for  public  moneys.  This 
reason  operates  to  make  the  Auditor,  who  is  the  coacyutor 
of  the  Comptroller  in  settlements,  his  most  fit  substitute  in 
this  particular  view." 


MAIL  TRANSPORTATION. 

The  case  submitted  being  one  in  which  it  is  proposed  not  to  expedite  the 
service,  but  to  redace  the  speed  thereof  as  fixed  by  the  now  existing 
contract :  Advised  that  the  act  of  April  7,  1880,  chap.  48,  has  no  appli- 
cation thereto,  and  imposes  no  restriction  upon  the  Postmaster-Qeneral 
in  dealing  therewith. 

When  a  reduction  of  speed  is  proposed,  he  is  left  at  liberty  to  act  as  in 
his  judgment  the  good  of  the  service  and  the  interests  of  the  public 
may  demand,  without  any  limitation  upon  the  exercise  of  his  authority. 

Department  of  Justiob, 

November  2, 1881. 
Sib:  I  have   considered  the  question  presented  in  your 
letter  to  the  Attorney-Qeneral  of  the  26th  ultimo,  which  ap- 
pears  to  arise  upon  the  following  facts : 

Mail-route  46213  was  originally  let  for  service  six  trips  a 
week,  according  to  a  schedule  of  seventy-two  hours  in  sum- 
mer and  ninety-six  hours  in  winter,  at  $11,000  per  annum. 
Subsequently,  October  1, 1879,  one  more  trip  per  week  was 
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added,  at  an  additional  cost  of  $1,833.33  per  amium,  and  the 
service  was  at  the  same  time  expedited  by  reducing  the 
schedale  to  thirty-six  hours  in  summer  and  seventy  hours  in 
winter,  at  a  fnrther  additional  cost  of  $30,581 .55  per  annum, 
making  the  present  cost  of  the  service  $13,414.88  per  annum. 
The  contractor  now  proposes  to  perform  the  service  accord- 
ing to  a  schedale  of  forty-eight  hours  in  summer  and  eighty 
hours  in  winter  for  $23,500  per  annum,  which  is  a  reduction 
of  $19,914.88  upon  present  cost. 

The  question  is  whether  you  are  authorized  to  accept  the 
contractor's  proposition  without  requiring  evidence  as  to  the 
additional  stock  and  carriers  that  would  be  required  in  ex- 
cess of  the  number  required  under  the  original  contract;  or 
whether  you  are  restricted  by  the  act  of  April  7,  1880,  to  an 
allowance  for  expedition  in  this  case  to  a  sum  not  exceeding 
50  per  centum  of  the  original  contract  rate. 

In  regard  to  the  act  of  April  7,  1880, 1  submit  that  the 
present  case  does  not  fall  within  its  provisions  under  the  now 
extsting  contract.  The  service  schedule  is  thirty-six  hours  in 
summer  and  seventy  hours  in  winter.  What  is  proposed  is 
not  to  expedite  the  service,  but  to  reduce  the  speed  thereof 
by  changing  the  schedule  so  as  to  make  it  forty-eight  hours 
in  summer  and  eighty  hours  in  winter.  The  act  of  1870  does 
not  apply  to  a  case  of  this  kind ;  it  comes  into  play  only 
where  the  modification  of  an  existing  contract  involves  in- 
creased expedition  of  the  service.  I  am  therefore  of  opinion 
that  it  places  no  restriction  upon  the  Postmaster-General  in 
the  present  case. 

With  respect  to  the  other  branch  of  the  question,  I  think 
the  proposition  of  the  contractor  may  be  accepted  by  the 
Postmaster.General  without  requiring  the  evidence  referred 
to,  if  he  is  satisfied  that  the  public  interests  will  be  benefited 
thereby.  Section  3961,  Revised  Statutes,  prohibits  any  addi- 
tional compensation  for  increase  of  expedition,  unless  such 
increase  makes  it  necessary  to  employ  additional  stock  and 
carriers;  in  which  case  the  additional  compensation  is  to  bear 
no  greater  proportion  to  the  additional  stock  and  carriers  so 
employed  than  the  compensation  in  the  original  contract 
bears  to  the  stock  and  carrriers  necessarily  employed  in  its 
execution.  And  by  a  regulation  of  the  Post-OflBce  Depart- 
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ment  the  contractor,  in  a  case  where  the  speed  is  increased, 
is  required  to  state  under  oath  "  the  number  of  horses  and 
men  required  to  perform  the  service  according  to  the  contract 
schedule  and  the  number  required  to  perform  it  with  the  in- 
crease of  speed."  Both  the  statutory  provision  and  the  regu- 
lation just  referred  to  appear  to  cover  by  their  terms  only 
cases  where  the  speed  is  to  be  increased  beyond  that  required 
by  the  existing  contract,  and  not  to  include  cases  like  the 
present,  where  a  reduction  of  speed  is  proposed.  The  latter 
seem  to  be  left  to  be  dealt  with  by  the  Postmaster-General 
as  in  his  judgment  the  good  of  the  service  and  the  interests 
of  the  public  may  demand  without  any  limitation  upon  the 
exercise  of  his  authority. 

I  am,  sir,  very  respectfully, 

S.  P.  PHILLIPS, 
Acting  AUamejf^C^€nerdL 
Hon.  Thomas  L.  James, 

Postmaster-  OeneraL 


SUPPRESSION  OP  UNLAWFUL  ORGANIZATIONS  IN  ARIZONA 

Section  15  of  the  act  of  June  18, 1878,  chapter  963,  renders  unavailable 
the  aid  of  the  military  forces  of  the  United  States  for  the  suppression  of 
unlawful  organizations,  unless  the  state  of  facts  be  such  as  to  enable 
these  forces  to  be  used  under  the  provisions  of  section  5287  or  of  sec- 
tions 5298  and  5300,  Revised  SUtutes. 

Department  of  Justioe, 

November  10, 1881. 
Sir  :  Your  oommunioation  of  the  Ist  instant,  in  relation 
to  bands  of  outlaws  in  Arizona  Territory  known  as  *'  Cow 
Boys,"  which  was  aooompanied  by  a  copy  of  a  letter  dated 
the  20th  ultimo  from  the  Secretary  of  State,  together  with  a 
copy  of  a  letter  addressed  to  the  latter  by  the  Mexican  minis- 
ter, under  date  of  the  10th  ultimo,  and  also  a  copy  of  a  letter 
from  the  General  of  the  Army,  dated  the  26th  ultimo,  re- 
quests information  as  to  what  action  has  thus  far  been  had 
and  the  results  accomplished  under  the  instructions  already 
issued  by  this  Department  to  the  United  States  attorney 
and  the  United  States  marshal  of  that  Territory  respecting 
the  arrest  of  said  outlaws  and  the  bringing  them  to  justice; 
and,  in  view  of  the  facts  disclosed  by  the  papers  above  men- 
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tionedy  a  further  request  is  made  for  an  opinion  '*  whether  it 
would  be  lawful,  and  to  what  extent  lawful,  to  use  the  military 
forces  of  the  United  States  for  the  suppression  of  the  un- 
lawful or-ganizations  referred  to." 

In  reply,  I  have  the  honor  to  state  that  this  Department  is 
not  officially  advised  that  any  action  resulting  in  the  aixest 
of  the  parties  complained  of  has  thus  &r  been  taken  under 
the  instructions  mentioned.  Becently,  a  report  was  received 
ftom  the  marshal  of  the  Territory,  presenting  an  estimate 
of  the  expense  which  would  necessarily  be  incurred  by  the 
employment  of  a  sufficient  force  (^  posse  composed  of  residents 
of  the  Territory)  to  effect  and  secure  the  arrest  of  the  out- 
laws. This  was  found  to  greatly  exceed  the  amount  available 
for  that  purpose  under  the  control  of  this  Department,  and 
he  was  so  informed.  Nothing  further  in  that  direction  has 
since  transpired  so  far  as  I  know. 

In  regard  to  the  use  of  the  military  forces  of  the  United 
States,  the  act  of  June  18, 1878,  chapter  263,  section  15,  pro- 
hibits the  employment  of  any  part  of  the  Army  ^*  as  b,  posse 
eomitahUf  or  otherwise,  for  the  purpose  of  executing  the  laws, 
except  in  such  cases  and  under  such  circumstances  as  such 
employment  of  said  force  may  be  expressly  authorized  by  the 
Oonstitution  or  by  act  of  Oongress." 

This  legislation  renders  unavailable  the  aid  of  the  military 
forces  of  the  United  States  for  the  <<  suppression  of  the  un- 
lawful organizations''  referred  to,  unless  the  state  of  facts  be 
such  as  to  enable  these  forces  to  be  used  under  the  provisions 
of  section  5287  or  of  sections  5298  and  5300  Revised  Statutes. 

By  section  5287,  in  every  case  in  which  any  military  expe. 
dition  or  enterprise  is  begun  or  set  on  foot  contrary  to  the 
provisions  of  the  statute  (see  sec.  5286),  the  President  may 
lawfhlly  employ  the  military  forces  ^*  for  the  purpose  of  pre- 
venting the  carrying  on  of  any  such  expedition  or  enterprise 
firom  the  Territories  or  jurisdiction  of  the  United  States 
against  the  territories  or  domains  of  any  foreign  prince  or 
state,  or  of  any  colony,  district,  or  people  with  whom  the 
United  States  are  at  peace."  An  armed  body  of  men,  organ- 
ized with  a  view  to  invade  the  territory  of  a  neighboring 
people  with  whom  we  are  at  peace,  and  forcibly  resist  the 
public  authorities  there  if  opposed,  may  well  be  deemed  a 
military  enterprise  in  contemplation  of  the  statute,  though 
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the  altimate  object  is  plander.  If  the  or^ifanizatioDs  referred 
to  are  of  this  character,  I  think  the  troops  may  be  lawfally 
employed  to  prevent  them  making  predatory  raids  into  the 
teiritory  of  Mexico,  and  in  this  way  to  suppress  them. 

The  other  sections  cited  (5298  and  5300)  provide  for  a  state 
of  things  in  which  it  is  impracticable,  in  the  judgment  of  the 
President,  to  enforce  the  laws  through  the  ordinary  course 
of  judicial  proceedings,  by  reason  of  <*  unlawful  obstructions, 
combinations,  or  assemblages  of  persons,  or  rebellion  against 
the  authority  of  the  Government  of  the  United  States." 

Here  the  President  may  lawfully  employ  the  military  forces 
ip  enforcing  the  laws,  after  having  first  issued  a  proclauiatiou 
as  required  by  section  5300.  Whether  such  a  state  of  tbiugs 
exists  in  the  Territory  of  Arizona  as  would  justify  advising 
the  President  to  proceed  under  these  provisions,  I  am  unable 
to  gather  from  the  information  before  me,  and  express  no 
opinion  thereon. 

I  am,  sir,  very  respectfully, 

8.  F.  PHILLIPS, 
Acting  Attamey-Oeneral 

Hon.  BoBSBT  T.  Lincoln, 

Secretary  of  War. 


MAIL  CONTRACTS— WITHHOLDING  PAY. 

A.  and  B.  had  each  a  separate  contract  for  transporting  the  mails,  and 
the  latter  was  also  a  surety  for  the  former.  A.  incurred  indehtedness  to 
the  Government  by  reason  of  fines,  penalties,  and  forfeitures  beyond 
the  amount  due  him ;  and  the  pay  of  B. ,  his  surety,  was  withheld  for  the 
protection  of  the  Government  against  loss.  Prior  to  the  performance  of 
the  service  by  B.,  for  which  his  pay  was  withheld,  he  gave  a  pay 
draft  to  C,  which  was  placed  on  file  in  the  Auditor's  office  '*  subject  to 
fines,  etc.,  in  accordance  with  the  act  of  Congress  approved  May  17, 
1878,  and  any  claim  or  demand  the  Post-Office  Department  may  have 
against  the  contractor:''  Held,  that  payment  of  an  amount  due  B. 
under  his  contract,  sufficient  to  meet  his  liability  as  surety  on  the  con- 
tract of  Al,j  might  lawfully  be  withheld ;  and  that  the  draft  given  by 
the  former  on  his  pay  conferred  upon  the  holder  thereof  no  right 
which  prevents  such  pay  being  thus  withheld. 

Depabtment  of  Justiob, 

yovember  17, 1881. 
Sm :  I  have  considered  the  case  presented  in  the  accom- 
panying letter  of  the  Auditor  of  the  Treasury  for  the  Post- 
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Office  Department,  dated  the  Int  iusiant,  which  was  referred 
to  the  Attoraey-General  by  the  Hon.  H.  F.  French,  Acting 
Secretary  of  the  Treasury,  on  the  3d  instant,  with  a  request 
for  an  opinion  upon  the  question  suggested  therein. 

The  letter  states : 

<*  In  a  case  pending  in  this  office  [i.  0.,  office  of  the  Auditor], 
the  pay  of  a  contractor  is  held  to  be  applied  to  indebtedness 
incurred  by  reason  of  fines,  forfeitures,  and  penalties  certi- 
fied to  the  Auditor  by  the  Postmaster  General,  in  accordance 
with  the  law  and  a  contract  entered  into  with  J.  E.  Reeside 
for  the  transportation  of  the  mails,  for  the  proper  performance 
of  which  contract  Edwin  Beeside  was  one  of  the  sureties. 
Edwin  Beeside  is  also  a  contractor  for  the  transportation  of 
the  mails,  and  there  not  being  enough  due  J.  E.  Beeside  to 
cover  the  indebtedness,  the  pay  of  Edwin  Beeside,  surety^ 
has  also  been  withheld,  with  the  view  to  protecting  the  Gov- 
ernment from  loss  on  account  of  the  principal. 

«<  Before  the  service  was  performed  by  Edwin  Beeside, 
for  which  payment  is  withheld,  he  gave  a  pay  draft  to  Joseph 
Lockey  for  money  had  and  received  by  Beeside  to  his  use, 
as  has  long  been  a  custom  and  usage  with  contractors  for  the 
transportation  of  the  mails,  and  Mr.  Lockey  feels  aggrieved, 
and  protests  against  the  action  of  the  Auditor  in  withhold- 
ing the  payment  of  this  draft  with  a  view  to  meeting  Edwin 
Beeside^s  Uability  to  the  Government  as  the  surety  of  J.  E. 
Beeside.  As  no  appeal  from  the  action  of  the  Auditor  >}an 
be  taken  to  the  Comptroller  in  this  case,  I  desire  that  you 
obtain  the  opinion  of  the  Attorney-General  upon  the  right 
of  the  Auditor  to  withhold  payment  to  a  surety  to  protect 
the  Government  from  loss  and  the  rights  of  the  parties  inter- 
ested upon  the  facts  as  herewith  submitted." 

The  draft  given  by  Edwin  Beeside,  contractor,  is  dated 
February  17, 1881.  It  is  drawn  upon  the  Auditor  in  favor 
of  Joseph  Lockey,  or  order,  and  calls  for  the  payment  of 
$987.50  out  of  any  moneys  due  the  drawer  on  route  11093 
^'  for  the  quarter  ending  30th  June,  1881."  By  the  rei^ulations 
of  the  Auditor's  office,  drafts  of  mail  contractors  on  their 
quarterly  pay  are  not  ^^  accepted,"  but  are  simply  received  and 
placed  on  file;  and  they  are  moreover  filed  '*  subject  to  fines, 
deductions,  collections,  the  amount  due  the  sub-contractor,  in 
accordance  with  the  act  of  Congress  approved  May  17, 1878, 
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and  any  claimor  demand  the  Post-Office  Department  may  have 
against  the  contractor."  These  regulations  are  printed  on 
the  blank  form  of  draft  famished  by  the  Auditor,  which  was 
made  use  of  in  preparing  the  draft  above  mentioned,  so  that 
Mr.  Lockey  must  be  presumed  to  have  had  notice  of  their 
purport  when  he  took  the  draft. 

At  the  time  said  draft  was  drawn  by  Edwin  Beeside  he 
was  a  surety  on  the  contract  of  J.  E.  Beeside  for  transporting 
the  mail  on  route  13095.  In  a^nsting  the  account  of  J.  E. 
Beeside  for  service  performed  under  that  contract  for  the 
quarter  ending  March  31,  1881,  the  Auditor  has  found  a 
balance  of  91,750.64  due  the  United  States,  arising  from  fines, 
penalties,  and  forfeitures  incurred  by  the  contractor  under 
the  same  contract,  and  certified  to  the  Auditor  by  the  Post- 
master-General. For  this  balance,  assuming  it  to  be  a  valid 
claim  against  the  contractor,  Edwin  Beeside  is  liable  as  his 
surety. 

I  am  of  opinion  that  the  Auditor  may  lawfhlly  withhold 
payment  of  an  amount  due  Edwin  Beeside  under  his  contract 
sufficient  to  meet  his  liability  for  indebtedness  to  the  Govern- 
ment as  surety  on  the  contract  of  J.  E.  Beeside  (see  McKnight 
V.  United  States^  98  IT.  S.,  179),  and  that  the  draft  given  by 
the  former  upon  his  quarterly  pay  confers  upon  the  holder 
thereof  no  right  which  prevents  such  pay  being  thus  withheld. 
In  ^e  first  place,  the  draft  is  void  as  an  assignment  of  the 
fund  upon  which  it  was  drawn  (Spofford  v.  Kirk^  97  U.  S., 
484);  and,  secondly,  the  regulations  of  the  Auditor's  office 
under  which  the  draft  was  received  and  placed  on  file  there 
and  of  which  the  holder  had  notice,  preclude  any  obligation 
thence  arising  that  would  bind  the  Government  to  apply  the 
fund  to  the  payment  thereof,  in  preference  to  retaining  the 
same  as  a  measure  for  its  own  protection,  to  offset  a  liability 
of  the  drawer.  There  was  not  only  no  acceptance  of  the  draft 
by  the  Auditor,  but  it  was  received  and  filed  by  him,  subject 
to  ^<any  claim  or  demand"  of  the  Post-office  Department 
i^ainst  the  drawer. 

I  am,  sir,  very  respectfully, 

S.  F.  PHILLIPS, 
Aeting  Attomey-Oeneral. 

Hon.  0.  J.   FOLGEB, 

Secretary  of  the  Treasury. 
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FEES  OF  WITNESSES  IN  PENSION  CASES. 

The  fees  of  witDessea  sabponaed  nnder  section  184,  Revised  Statntes,  on 
application  of  the  Pension  Bureau,  to  testify  before  a  United  States 
commissioner,  and  also  the  fees  of  the  commissioner  by  whom  their 
testimony  is  taken,  may  properly  be  allowed  out  of  the  Judiciary  fund. 
The  former  should  be  paid  by  the  United  States  marshal  of  the  dis- 
trict on  the  certificate  or  order  of  the  commissioner ;  the  latter,  as  in 
ordinary  course,  on  settlement  of  the  commisttioner's  acconncs  at  the 
Treasury. 

DEPARTMENT  OP  JUSTICE, 

December  7, 1881. 

Sir:  Your  letter  of  the  lOth  ultimo  submits  the  following 
inquiry :  From  what  fund  and  by  whom  are  the  expenses  in 
obtaining  testimony  in  pension  cases  under  section  184,  Re- 
vised Statutes,  to  be  paid  t  This  inquiry,  as  appears  by  the 
accompanying  papers,  has  reference  to  payment  of  the  fees 
of  witnesses  subpoBuaed  under  that  section  on  application  of 
the  Pension  Bureau  to  testify  before  a  United  States  com- 
missioner in  such  cases,  and  also  the  fees  of  the  commis- 
sioner by  whom  their  testimony  is  taken. 

By  section  185,  Revised  Statutes,  it  is  provided  that  wit- 
nesses thus  subiKBuaed  *<  shall  be  allowed  the  same  compen- 
sation as  is  allowed  witnesses  in  the  courts  of  the  United 
States."  The  compensation  of  the  commissioner  before  whom 
they  are  subpcenaed  to  appear  is  regulated  by  section  847. 

I  do  not  find  any  statutory  provision  specially  applicable  to 
the  payment  of  expenses  incurred  as  above.  The  appropria- 
tion at  the  disposal  of  the  Pension  Bureau  *<for  actual  and 
necessary  expenses  of  clerks  detailed  to  investigate  suspected 
frauds  and  attempts  at  fraud '^  is  apparently  intended  to  cover 
only  the  personal  expenses  of  the  officers  so  detailed,  among 
which  witness  fees  and  the  like  are  not  included.  I  gather 
firom  the  papers  accompanying  your  letter  that  such  fees  are 
not  deemed  by  the  Pension  Bureau  to  be  within  that  appro- 
priation, and  in  this  view  I  concur. 

There  being  no  special  provision  for  defraying  the  expen- 
ses in  question,  I  am  of  opinion  that  they  may  properly  be 
allowed  out  of  the  judiciary  fund,  that  is  to  say,  out  of  the 
appropriations  respectively  <<  for  fees  of  witnesses  "  and  <<for 
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fees  of  United  States  commistiioners."  belonging  to  that  fund 
(see  21  Stat.,  454).  In  regard  to  the  mode  of  payment,  the 
witnesses'  fees  should  be  paid  by  the  United  States  marshal 
of  the  district  on  the  certificate  or  order  of  the  commissioner, 
while  the  fees  of  the  commissioner  should  be  paid,  as  in  or- 
dinary' course,  on  settling  his  accounts  at  the  Treasury. 
(Sees.  855  and  866,  Bev.  Stat.) 

I  am,  sir,  very  respectfully, 

S.  P.  PHILLIPS, 
Acting  Atton^ey-OenercU. 

The  Seobetaby  of  the  Intebiob. 


PATENTS  FOE  MINING  CLAIMS. 

No  legal  obJeotioQ  exists  to  the  practice  of  the  Laud  Department,  in  isen- 
ing  patents  for  mining  claims  upon  yeins  or  lodes,  to  insert  in  the 
patent  a  clause  excepting  from  the  grant  aU  town-site  rights  in  the 
premises,  where  it  appears  that  the  surface  ground  of  any  such  claim 
lies  wholly  or  partly  within  the  limits  of  a  previously  located,  entered, 
or  patented  town  site. 

Depabtment  of  Justice, 

December  24, 1881. 

Sib  :  I  have  considered  the  application  of  James  H.  Mande- 
yille,  esq.,  made  in  behalf  of  the  Yizina  Oonsolidated  Mininj^ 
Company  of  Arizona  relative  to  the  patenting  of  a  mining 
claim  to  that  company,  which  was  on  the  9th  instant,  by  your 
direction,  referred  to  the  Attorney-General  for  an  opinion 
thereon. 

The  applicant  states  in  his  commnnication  to  yon  of  that 
date,  that  a  patent  to  sdid  company  for  the  Yizina  mining 
claim  has  been  prepared  against  his  protest,  with  a  reserva- 
tion in  favor  of  the  city  of  Tombstone,  Ariz.,  and  now  lies  on 
the  table  of  the  Commissioner  of  the  General  Land  Office 
ready  for  delivery.  He  claims  that  the  insertion  of  snch 
reservation  in  the  patent  is  contrary  to  law ;  and  he  asks  the 
President  to  direct  that  another  patent  to  said  company  be 
prepared  without  the  reservation. 

In  issuing  patents  for  mining  claims  npon  veins  or  lodes, 
it  is  the  practice  of  the  Land  Department,  where  it  appears 
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that  the  surface  grouod  of  any  sach  claim  lies  wholly  or 
partially  within  the  limits  of  a  previoosly  located,  entered, 
or  patented  town  site,  to  insert  in  the  patent  a  daose  (as  has 
been  done  in  the  present  case)  excepting  from  the  grant  all 
iown-rite  rights  in  the  premises.  The  daose  is  in  these  words : 
*'  Excepting  and  excluding,  however,  firom  these  presents  all 
town  property  rights  upon  the  sorface,  and  there  are  hereby 
expressly  excepted  and  excluded  from  the  same  all  houses, 
buildings,  and  structures,  lots,  blocks,  streets,  alleys,  or  other 
municipal  improvements  on  the  surface  of  the  above-described 
premises  not  belonging  to  the  grantees  herein,  and  all  rights 
necessary  or  proper  to  the  occupation,  i>08session,  and  eigoy- 
ment  of  the  same."  The  insertion  of  this  clause  does  not  rest 
upon  any  express  statutory  requirement,  but  is  founded  upon 
the  view  that  the  previous  location,  entry,  or  patent  of  the 
town  site,  while  not  conferring  any  right  to  the  underlying 
viens  or  lodes  (sec  2392,  Bev.  Stat.),  gives,  nevertheless,  to 
the  town-site  occupants  9UYfaoe  rights,  to  which  those  of  the 
subsequent  mineral  claimant  are  necessarily  subject,  and  that 
by  giving  the  latter  a  patent,  with  a  reservation  saving  the 
rights  of  the  town  site,  all  that  the  law  contemplates  to  be 
granted  by  the  patent  in  such  case  is  expressed  therein. 

I  perceive  no  legal  objection  to  the  practice  of  the  Land 
Department  as  above.  There  are  instances,  dating  as  far 
back  as  1838,  of  similar  reservations  inserted  in  patents  is- 
sued under  the  pre-emption  laws,  where  a  part  of  the  lands 
patented  was  found  to  be  subject  to  rights  claimed  under 
other  acts  of  Congress  (see  Bryan  v.  Forsyth^  19  How.,  334 ; 
Meekan  v.  Forsyth^  24  How.,  175.)  In  the  latter  case  the  court 
remarks  that  the  saving  clause  in  these  patents  *'  was  de- 
signed to  exonerate  the  United  States  from  any  claim  of  the 
patentee  in  the  event  of  his  ouster  by  persons  claiming  un- 
der the  acts  referred  to."  This  would  be  sufficient  ground 
for  the  insertion  of  a  reservation  in  patents  for  lode  claims  in 
cases  where  prior  rights  to  the  surface  are  found  to  exist  in 
favor  of  town  sites. 

In  the  case  under  consideration  a  town  site  entry  in  £&vor 
of  the  city  of  Tombstone  was  patented  in  September,  1880,  the 
patent  containing  a  proviso  that  no  title  shall  be  thereby  ac- 
quired to  any  mine  of  gold,  silver,  cinnabar,  or  copper,  or  to 
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any  valid  mining  claim  or  possession  keld  under  existing  laws 
(sec.  2392,  Bev.  Stat.),  etc.  Part  of  the  Yizina  mining  claimi 
which  I  understand  to  be  a  vein  lode  claim,  and  for  which  a 
patent  is  now  sought  to  be  obtained  without  a  reservation, 
lies  within  the  limits  of  the  town  site  so  patented.  Unless  it 
should  be  established  to  the  satisfaction  of  the  Land  Depart- 
ment that  this  claim  existed  and  was  possessed  throughout 
its  entire  extent  prior  to  the  town-site  location,  and  that  the 
possessory  right  of  the  mineral  claimant  has  since  been  con- 
tinuously held  and  maintained  in  accordance  with  the  mineral 
land  laws,  the  fact  that  a  patent  has  already  been  issued  for 
such  town  site,  covering  a  part  of  such  claim,  must  be  deemed 
sufficient  to  warrant  the  insertion  of  a  reservation  (like  that 
above  described)  in  a  subsequent  patent  for  the  claim. 

The  papers  referred  to  me  do  not  show  that  priority  of 
right  in  favor  of  the  mineral  claim,  as  against  the  town-site, 
has  been  established,  and  my  opinion  is  that  they  present  no 
case  calling  for  any  special  directions  from  the  President  to 
the  Land  Department,  and  that  the  application  in  behalf  of 
the  mining  company  should  be  denied. 

I  have  the  honor  to  be,  very  respectfully, 

S.  F.  PHILLIPS, 
Aeting  Attomey-OeneraL 

The  Pbbsidbnt. 


OPI3SriON"S 

OP 

BENJAMIN  HARRIS  BREWSTER,  OF  PENNSYLVANIA. 

•APPOINTED  DECEMBER  19,  1881. 


ATLANTIC  AND  PACIFIC   RAILROAD. 

The  reoommendations  of  the  Secretary  of  the  Interior  as  to  the  acoept- 
ance  of  certain  seotionB  of  the  railroad  and  telegraph  lines  of  the 
Atlantic  and  Pacific  Railroad  Company  shonld  be  approved  by  the 
President. 

Department  of  Justice, 

January  4,  1882. 

Snt:  I  have  examined  the  letter  and  accompanying  paper 
of  the  Secretary  of  the  Interior  6f  the  3d  instant,  recom- 
mending the  acceptance  of  certain  sections  of  railroad  and 
telegraph  linos  of  the  Atlantic  and  Pacific  Railroad  Com- 
pany, and  the  patenting  of  lands  earned  by  this  road,  for 
the  reason  that  snch  action  by  yon  would  be  in  accordance 
with  the  mlings  of  the  Supreme  Court  of  the  United  States, 
the  opinion  of  the  Attorney- General,  and  the  action  of  the 
Interior  Department  heretofore. 

My  predecessor,  Mr.  Attorney-Oeneral  Devens,  when  the 
same  question  involving  the  right  of  the  same  company  to 
lands  along  the  line  of  the  road  was  submitted  to  him,  gave 
it  as  his  opinion,  <'  lliat  it  would  be  within  the  power  and 
duty  of  the  Executive  to  appoint  commissioners  to  examine 

*  Note.— The  commission  of  Mr.  Brewster,  as  Attomey-Gtoneral,  is 
dated  Decemher  19,  1881 ;  but  he  did  not  qualify  and  enter  upon  the 
duties  of  the  office  until  January  2, 1882.  His  predecessor,  Mr.  MaoVeagh, 
oeaeedy  by  resignation,  to  be  an  incumbent  of  the  office  on  November 
12, 1881,  from  which  date  np  to  January  2,  1882,  it  remained  vacant,  the 
duties  thereof  being  discharged  by  the  Solicitor-General,  Mr.  Samuel  F. 
PhiUips,  under  the  provisions  of  the  statute  (section  347,  Rev.  Stat). 
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the  section  of  road  sabmitted  by  the  Atlaatic  and  Paciflo 
Bailroad  Oompany,  to  accept  the  same  if  completed  in  all 
respects  as  required  by  the  act  of  Ju]y  27, 1886,  and  to  cause 
patents  to  be  issued  to  said  company  for  lands  situated  op- 
posite to  and  coterminous  with  the  section  of  the  road  if 
completed." 

His  opinion,  in  Volume  XYl  of  Opinions,  page  573,  dis- 
cusses the  legal  proposition  involved,  and  I  see  no  good 
reason  why  it  should  not  be  accepted  as  controlling  your 
action  on  the  sections  of  railroad  submitted  at  this  time  for 
your  approval,  not  only  because  of  the  views  of  Mr.  Attorney- 
Qeneral  Devens  referred  to,  but  because  of  the  decisions  of 
the  Supreme  Court  and  the  action  of  the  Interior  Depart- 
ment with  regard  to  this  road  and  other  roads  similarly 
situated.  I  deem  the  matter  to  be  res  adjudioatay  and  am  of 
the  opinion  that  the  recommendations  of  the  Secretary  of 
the  Interior  should  be  approved. 

I  am,  sir,  your  obedient  servant, 

BENJAMIN  HAERIS  BEEWSTER. 

The  Pbbsidbnt. 


EXPENSES  OP  BOARD  OF  HEAVY  ORDNANCE,  ETC. 

The  appropriation  made  by  the  act  of  March  3,  1881,  chapter  135,  in 
the  provision  authorizing  the  creation  of  a  board  of  Army  officers  to 
make  examinations  of  improvements  of  heavy  ordnance  and  projectiles, 
is  applicable  to  expenses  necessarily  incnrred  by  the  board  in  perform- 
ing the  duties  devolved  thereon,  among  which  the  actual  and  necessary 
expenses  of  its  members  for  board  and  lodging  and  for  traveling  while 
so  engaged  can  be  fairly  included. 

Department  of  Justice, 

January  6, 1882. 

Sm :  Your  letter  of  the  16th  altimo,  inclosing  a  commani- 
cation  from  General  Gtetty,  president  of  the  Board  of  Heavy 
Ordnance  and  Projectiles,  constitated  nnder  the  act  of  March 
3, 1881,  chapter  135,  and  assembled  in  the  city  of  New  York, 
submits  for  consideration  the  following  inqairies : 

(1)  ^'May  the  members  of  said  Board  who  are  not  stationed 
in  New  York  City  be  reimbursed  for  their  actual  exi>ense8 
of  board  and  lodging  while  in  said  city  attending  the  sessions 
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of  the  Board,  the  said  expenses  to  be  paid  from  the  appro- 
priation of  $25,000  made  in  the  act  of  March  3, 1881,  (21  Stat, 
468)^  f 

(2)  <^  May  the  actual  cost  of  journeys  made  by  said  Board 
to  such  places  as  may  be  deemed  expedient  be  paid  from  sach 
appropriation  f 

The  provision  in  the  act  of  1881,  upon  which  these  in- 
quiries arise,  reads  as  follows :  *<And  the  President  is  aa- 
thorized  to  select  a  board,  to  consist  of  one  engineer  officer, 
two  ordnance  officers,  and  two  officers  of  artillery,  whose 
daty  it  shall  be  to  make  examinations  of  all  inventions  of 
heavy  ordnance  and  improvements  of  heavy  ordnance  and 
projectiles  that  may  be  presented  to  them,  including  guns 
now  being  constructed  or  converted  under  direction  of  the 
Ordnance  Bureau ;  and  said  board  shall  make  detailed  re- 
port to  the  Secretary  of  War,  tor  transmission  to  Gongress, 
of  such  examination,  with  recommendation  as  to  what  inven- 
tions are  worthy  of  actual  test,  and  the  estimated  cost  of 
such  test;  and  the  sum  of  twenty-flve  thousand  dollars,  or 
so  much  thereof  as  may  be  necessary,  is  hereby  appropriated 
for  such  purpose." 

Obviously,  the  purpose  of  this  appropriation  is  to  meet  the 
expenses  necessarily  incurred  by  the  Board  in  performing  the 
duty  devolved  thereon,  among  which  the  actual  and  necessary 
expenses  of  the  members  thereof  for  board  and  lodging  and 
for  traveling,  while  engaged  in  the  performance  of  sach 
duty,  can  be  fairly  included.  The  expense  of  the  <^  actual 
test"  which  the  Board  may  recommend  in  their  report,  and 
of  which  the  << estimated  cost"  is  to  be  stated  therein,  is 
clearly  contemplated  to  be  provided  for  by  farther  legisla- 
tion, should  Congress  (for  whose  information  such  report  is  in- 
tended) deem  it  advisable  to  direct  the  test  to  be  made;  and, 
unless  the  present  appropriation  is  applicable  to  the  expenses 
of  the  Board,  as  above,  it  would  remain  without  an  object. 

I  accordingly  answer  both  your  inquiries  in  the  affirmative. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Robert  T.  Lincoln, 

Secretary  of  War. 
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COMMUNICATIONS  TO  CONGRESS. 

SeqnestB  made  on  heads  of  Departments  by  Congrressional  oommittees, 
or  by  either  House  of  Congress,  for  information  on  matters  relating 
to  ordinary  and  onrrent  legislation,  may  with  propriety  be  answered 
directly,  without  passing  through  the  executiye  office ;  otherwise  as 
to  communications  which  oonoem  radical  changes  in  existing  laws 
affecting  public  policy. 

Subordinate  officers  of  the  several  Departments  should  communicate 
with  Congress  through  the  heads  of  their  Departments  respeotiyely. 

Department  of  Justiob, 

January  7, 1882. 

Sir:  On  the  qaestion  saggested  by  the  Secretary  of  the 
Interior  I  have  the  honor  to  submit  the  following : 

Bequests  made  on  the  heads  of  Departments  by  committees 
of  GongresSy  or  by  either  House,  for  information  on  matters 
relating  to  ordinary  and  current  legislation,  might  with  pro- 
priety be  answered  directly,  without  passing  through  the  ex- 
ecutive office.  But  it  would  seem  proper  that  communica- 
tions involving  radical  changes  in  existing  general  statutes, 
affecting  public  policy,  should  be  submitted  through  the 
President  for  his  information  and  opportunity  for  expression 
of  his  views  if  desired,  the  head  of  each  Department  to  de- 
termine the  necessity  of  such  manner  of  transmission. 

Subordinate  officers  of  the  several  Departments  ought  not 
to  communicate  directly  with  Congress,  its  committees  or 
members,  on  matters  involving  legislation,  except  through 
the  heads  of  the  Departments. 

I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 
The  Pbbsidekt. 
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PENALTY-ENVELOPE-OPFICIAL  POSTAGE-STAMPS. 

Indian  agents  and  regiaters  and  reoeiven  of  land  offices  are  (by  Tir^ 
tne  of  section  89  of  the  act  of  March  3,  1879,  chap.  180)  entitled 
to  nse  the  penalty-envelope  for  the  transmission  of  official  mail  matter 
between  themselves  and  other  officers  of  the  United  States  or  between 
themselyes  and  the  Execntive  Departments,  bnt  not  for  the  transmis- 
sion of  snch  matter  to  priyate  persons. 

These  officers  are  not  "  departmental  in  their  character"  within  the 
meaning  of  sections  5  and  6  of  the  act  of  March  3, 1877,  chapter  108. 

When  supplied  with  official  postage-stamps  by  the  Departments,  they 
may  nse  them  for  the  transmission  of  official  mail  matter  as  well  to 
private  persons  as  to  other  officers  of  the  Gtovemment. 

Department  of  Justice, 

January  10, 1882. 

Sir  :  Yoar  letter  of  tbe  22d  ultimo,  directing  attention  to 
certain  papers  therewith  inclosed  and  also  to  section  3915, 
Bevised  Statutes;  sections  5  and  6  of  the  act  of  March  3, 
1877,  chapter  108;  and  section  29  of  the  act  of  March  3, 1879, 
chapter  180,  requests  an  opinion  upon  the  following  ques- 
tions: 

<<  First  Whether  officers  of  the  Government  subordinate  to 
this  [the  Interior]  Department,  appointed  not  by  the  Secre- 
tary but  by  the  President,  whose  offices  are  located  without 
the  District  of  Columbia,  of  which  Indian  agents  and  regis- 
ters and  receivers  of  land-offices  may  serve  as  examples,  are 
departmental  in  their  character^  and  therefore  entitled  to  use 
the  penalty-envelopes  in  transmitting  official  mail  matter 
both  to  other  offices  or  officers  of  the  Government  and  to  pri- 
vate persons. 

<<  Second.  If  not  departmental  in  their  character,  whether 
they  are  entitled  to  use  the  penalty-envelope  for  the  same 
purpose  and  to  the  same  extent,  or,  if  not  thus  entitled,  what 
precisely  are  the  restrictions  upon  their  use  imposed  by  the 
law. 

^*  Third.  If  the  penalty-envelope  may  not  be  used  by  such 
officers  of  the  Oovemment  for  transmission  of  all  official 
mail  matter,  both  to  other  officers  of  the  Government  and 
to  private  parties,  whether  said  officers  are  authorized  to  use 
official  postage-stamps  for  such  purpose." 
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The  provisious  of  sections  5  and  6  of  the  act  of  1877,  re- 
lating to  the  transmission  of  official  mail  matter,  were  exam- 
ined by  one  of  my  predecessors  soon  after  the  passage  of 
that  act,  with  reference  to  the  question  whether  the  use  of 
the  penalty  envelope,  thereby  authorized,  was  limited  to  the 
Executive  Departments  and  the  bureaus  or  offices  therein 
at  the  seat  of  Government,  or  extended  to  officers  through- 
out the  country,  such  as  postmasters,  collectors  of  internal 
revenue,  registers  of  laud-offices,  etc.,  between  whom  and 
these  Departments  an  official  relation  exists.  In  the  opinion 
then  given  it  was  held  that  the  use  of  the  envelope  was  by 
those  provisions  restricted  to  the  Executive  Departments 
and  the  bureaus  or  offices  therein  at  the  seat  of.  Govern- 
ment.   (15,  Opin.,  262.) 

Afterwards,  by  section  29  of  the  act  of  1879,  the  same  pro- 
visions were  <^  extended  to  all  officers  of  the  United  States 
Government,  and  made  applicable  to  all  official  mail  matter 
transmitted  between  any  of  the  officers  of  the  United  States, 
or  between  any  such  officer  and  either  of  the  Executive  De- 
partments or  officers  of  the  Ck)verument,  the  envelopes  of 
such  matter  in  all  cases  to  bear  appropriate  indorsements 
containing  the  proper  designation  of  the  office  from  which 
the  same  is  transmitted,  with  a  statement  of  the  penalty  for 
their  misuse."  This  section,  while  impliedly  confirming  the 
construction  placed  on  sections  5  and  6  of  the  act  of  1877,  as 
above,  in  effect  confers  upon  all  officers  of  the  United  States 
the  right  to  use  the  penalty-envelope,  but  to  a  more  limited 
extent  than  that  given  by  those  sections.  Thus  the  right  so 
conferred  is  explicity  confined  to  the  transmission  of  official 
mail  matter  between  such  officers,  or  between  any  such  offi- 
cer and  either  of  the  Executive  Departments  or  officers  of 
the  Government;  whereas  under  the  act  of  1877  the  Execu- 
tive Departments  and  the  bureaus  or  offices  therein  may  use 
the  penalty-envelope  in  transmitting  to  private  persons,  as 
well  as  to  officials,  any  letter  or  package  relating  exclusively 
to  the  business  of  the  Government. 

Coming  now  to  the  questions  submitted,  the  result  at 
which  I  arrive  as  regards  the  use  of  the  penalty-envelope  is 
that  the  officers  described  in  your  first  question  are  not 
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within  the  provisions  of  sections  5  and  6  of  the  act  of  1877, 
viewing  these  sections  alone,  that  is  to  say,  irrespective  of 
the  act  of  1879,  bat  that  they  are  brought  within  those  pro- 
visions by  section  29  of  the  latter  act,  their  right  to  use  the 
penalty-envelope  depending  apon  and  being  controlled  by 
this  section. 

To  your  first  and  second  questions,  which  for  convenience 
are  taken  together,  I  accordingly  reply  that,  in  my  opinion, 
the  officers  referred  to  therein  are  entitled  to  nse  the  penalty- 
envelope  for  the  transmission  of  of&cial  mail  matter  between 
themselves  and  other  officers  of  the  United  States  or  be- 
tween themselves  and  the  Execntive  Departments,  but  are 
not  entitled  to  use  sach  envelope  for  the  transmission  of 
mail  matter  to  private  persons.  These  officers,  as  already 
intimated,  are  not  ^< departmental  in  their  character;"  t.  €., 
officers  of  the  Executive  Departments,  or  of  the  bureaus  or 
offices  therein,  as  comprehended  by  sections  5  and  6  of  the 
act  of  1877.  Their  right  to  nse  the  penalty-envelope  resting, 
as  it  does,  upon  section  29  of  the  act  of  1879,  cannot  be  ex- 
tended beyond  the  limits  thereby  imposed. 

The  remaining  question  relates  to  the  use  of  official  post- 
age-stamps. Upon  examination  of  section  3915,  Revised 
Statutes^  as  amended  by  the  act  of  February  27, 1877,  chap- 
ter 69, 1  find  no  restrictions  such  as  those  contained  in  sec- 
tion 29  of  the  act  of  1879. 

Any  officer  who  is  supplied  with  these  stamps  by  the  De- 
partment may  use  theip  for  the  transmission  of  official  mail 
matter,  as  well  to  private  parties  as  to  other  officers  of  the 
Gtovemment. 

Assuming,  then,  that  the  officers  referred  to  in  the  question 
are  thus  supplied  with  official  postage-stamps,  I  answer  the 
same  in  the  affimative. 

I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  S.  J.  KiBKWOOD, 

Secretary  of  the  Interior, 
272— VOL  xvn ^17 
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INDIAN  KESERVATIONB. 

Semble  that  the  President  has  power  to  make  a  reservation  for  oconpa* 
tion  by  Indians  from  public  domain  lying  within  the  limits  of  a  State. 

Department  of  Justice, 

January  17, 1882. 

Sir  :  I  have  examined  the  qaestion  which  seems  to  arise 
upon  the  papers  placed  in  my  hands  by  you  a  few  days  since 
in  relation  to  a  proposed  order  by  the  President  to  reserve  a 
body  of  land  situate  in  the  State  of  Nebraska  as  an  addition 
to  the  great  Sioux  Beservey  the  southern  limit  of  which  is  the 
northern  boundary  of  Nebraska. 

The  question  may  be  thus  stated : 

Has  the  President  authority  to  make  reservations  for  the 
occupation  of  Indians  from  the  public  lands  lying  within  the 
boundaries  of  States t 

The  Oonstitution  has  not  conferred  this  power  upon  the 
President,  but  to  Congress  is  given  the  power  to  dispose  of 
and  make  all  needftil  rules  and  regulations  respecting  the 
territory  belonging  to  the  United  States. 

From  an  early  period,  however,  it  has  been  the  practice  of 
the  President  to  order  from  time  to  time,  as  the  exigencies 
of  the  public  service  required,  parcels  of  land  belonging  to 
the  United  States  to  be  reserved  from  sale  and  set  apart  for 
public  uses.  (Orisar  v.  MoDoweU^  6  Wall.,  363,  see  page 
381.) 

This  practice  doubtless  has  sprung  fh>m  the  authority  given 
by  Congress  to  the  President  early  in  the  history  of  this  Gov- 
ernment to  appropriate  lands  for  purposes  more  or  less 
general.  As  in  the  act  of  may  3, 1798,  in  which  an  appro- 
priation was  made  for  the  purpose  of  enabling  the  President 
to  erect  fortifications  in  such  place  or  places  as  the  public 
safety  should,  in  his  opinion,  require  (1  Stat.,  554).  So,  by 
the  act  of  2l8t  of  April,  1806  (2  Stat.,  402),  the  President 
was  authorized  to  establish  trading  houses  at  such  posts  and 
places  on  the  frontiers  or  in  the  Indian  country,  on  either 
or  both  sides  of  the  Mississippi  Biver,  as  he  should  judge 
most  convenient  for  carrying  on  trade  with  the  Indians,  and 
by  act  of  June  14,  1819  (1  Stat.,  547),  he  was  authorized  to 
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erect  sach  fortificatioDS  a^  might,  in  his  opiuion,  be  necessary 
for  the  protection  of  the  northern  and  western  frontiers. 
These  instances  are  taken  from  the  opinion  of  the  court  in 
Wilcox  V.  Jackson  (13  Peters,  498). 

Moreover,  the  authority  of  the  President  in  this  regard  has 
been  recognized  in  several  acts  of  Congress.  Thus  in  the 
fonrth  section  of  the  pre-emption  act  of  May  29,1830  (4  Stat., 
421),  it  is  provided  that  <Hhe  right  of  pre-emption  contem- 
plated by  the  act  shall  not  extend  to  any  land  which  is  re- 
served from  sale  by  Congress,  or  hy  order  of  the  Pre$iden%^  etc 
So  also  in  the  act  of  September  4, 1841  (5  Stat,  456),  lands  in- 
clnded  in  any  reservation  by  treaty,  law,  or  proclamation  of 
the  PreHdent^  are  exempted  from  entry  under  the  act 

In  Wilcox  V.  Jackeon  (13  Peters,  p.  512,  513),  the  court 
says:  *^  At  the  request  of  the  Secretary  of  War,  the  Commis- 
sioner of  the  Oeneral  Land  Office,  in  1824,  colored  and  marked 
upon  the  map  this  very  section  as  reserved  for  military  pur- 
poses, and  directed  it  to  be  reserved  from  sale  for  those  pur- 
poses. We  consider  this,  too,  as  having  been  done  by  author- 
ity of  law  i  tor  amongst  other  provisions  in  the  act  of  1830  all 
lands  are  exempted  from  preemption  which  are  reserved 
from  sale  by  order  of  the  President  Now,  although  the 
immediate  agent  in  requiring  the  reservation  was  the  Secre- 
tary of  War,  yet  we  feel  justified  in  presuming  that  it  was 
done  by  the  approbation  and  direction  of  the  President.  The 
President  speaks  and  acts  through  the  heads  of  the  several 
Departments  in  relation  to  subjects  which  appertain  to  their 
respective  duties."  See  also  15  Peters,  430,  where  an  order 
of  the  President  is  spoken  of  as  a  valid  reservation. 

It  appears  ftt)m  these  authorities  that  not  only  has  the 
President  the  power  to  make  reservations  of  public  lands  for 
public  uses,  but  if  the  reservations  are  made  by  the  heads  of 
Departments  it  will  be  presumed  that  the  President  has  acted 
through  them. 

In  5  Wallace,  page  68,  where  the  reservation  in  question 
was  for  the  improvement  of  the  Des  Moines  Biver  in  Iowa, 
the  court  says  that  the  President  was  competent  through  the 
Secretary  of  the  Interior  to  make  the  reservation,  and  that 
he  had  this  power  ever  since  the  establishment  of  the  Land 
Department 
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It  has  been  shown  above  that  the  President  has  the  i)ower 
generally  to  reserve  lands  from  the  public  domain  for  pablio 
uses. 

In  the  cases  cited  the  reservation  has  been  for  military  par- 
poses  or  for  public  improvements.  Is  a  reservation  for  occu- 
pation by  Indians  a  reservation  for  a  public  uset 

By  the  acts  of  July  9, 1832  (4  Stat,  5G4),  and  30th  of  June, 
1834  (4  Stat.,  738),  a  bureau  of  Indian  affairs  was  established, 
and  extensive  powers  were  given  to  the  President  in  the  con- 
trol and  management  of  the  Indians,  and  our  statute-book 
abounds  with  legislation  concerning  the  Indian  and  Indian 
tribes.  The  regulation  of  the  relations  of  the  Government 
with  these  tribes  is  a  great  public  interest,  and  their  settle- 
ment upon  reservations  has  been  considered  a  matter  of  great 
importance.  Indeed  it  has  been  the  settled  policy  of  the 
Oovemmeut  for  many  years. 

A  reservation  from  the  public  lands  therefore  for  Indian 
occupation  may  well  be  regarded  as  a  measure  in  the  public 
interest  and  as  for  a  public  use.  Gongress  has  in  numerous 
acts  of  legislation  recognized  it  as  such.  These  statutes 
need  not  be  particularly  referred  to;  they  are  scattered 
through  the  statute-book;  indeed  the  annual  Indian  bill  is 
full  of  such  recognitions. 

But,  again,  may  the  President  reserve  lands  within  the 
limits  of  a  State  for  Indian  occupation  t 

My  answer  to  this  is  that  it  has  been  done;  it  has  been  the 
practice  for  many  years.  I  have  found  no  case  where  the  ob- 
jection has  been  raised  that  a  reservation  could  not  be  made 
within  the  boundaries  of  a  State  without  the  consent  of  the 
State. 

I  think  there  is  no  such  case,  and  I  say  this  the  more  con- 
fidently, because  recently  in  the  case  of  the  United  States 
against  John  Leathers,  tried  and  decided  by  Hillyer,  district 
judge  for  the  district  of  Nevada,  an  order  of  reservation  made 
March  23, 1874,  of  lands  in  the  State  of  Nevada  for  Indian 
occupation  was  passed  ui)on. 

It  was  a  criminal  case,  in  which  the  indictment  charges  that 
the  defendant  attempted  to  introduce  goods  and  to  trade  in 
the  Indian  country  without  a  license,  contrary  to  section 
2133,  Revised  Statutes,  and  that  he  introduced  liquor  into 
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the  Indian  country  contrary  to  section  2139,  Bevised  Statutes. 
The  Indian  country  in  this  case  was  ^<  Pyramid  Lake  Bes- 
ervation.'^ 
The.order  of  reservation  is  as  follows : 

»<  Executive  Mansion,  March  23,  1874. 
^^  It  is  hereby  ordered  that  the  tract  of  country  known  and 
occupied  as  the  Pyramid  Lake  Indian  Reservation  in  I^evada, 
as  surveyed  by  EugeneMonroe  in  January ,1865,  and  indicated 
by  red  lines,  according  to  courses  and  distances  given  in  tabu- 
lar form  on  accompanying  diagram,  be  withdrawn  from  sale 
or  other  disposition,  and  set  apart  for  the  use  of  the  Pah-Ute 
and  other  Indians  residing  thereon. 

«U.  S.  Grant." 

This  case  was  thoroughly  and  vigorously  contested,  but  the 
argument  derived  from  the  jurisdiction  and  sovereignty  of  the 
State  is  not  noticed  in  the  decision  of  the  judge.  It  makes 
no  figure  in  the  case. 

He  does  decide  that  the  reservation  was  legally  and  right- 
fully made  by  the  President,  and  this  after  a  thorough  exam- 
ination of  the  authorities. 

I  will  close  this  paper  by  citing  some  instances  of  reserva- 
tions by  the  President  for  the  use  of  Indians  of  lands  lying 
within  State  limits. 

In  California.  The  Yule  River  Reserve,  January  9,  1873, 
and  October  3, 1873,  by  President  Grant 

In  Michigan.  The  Ontonagon  Reservation,  by  President 
Pierce,  September  25,  1855. 

Reservation  of  lands  in  Isabella  county,  Michigan,  for  In- 
dians, by  President  Pierce,  May  14,  1855. 

In  Nebraska.  The  I^iobrara  Reserve,  by  President  John- 
son, February  27,  1866;  also  July  20, 1866. 

In  Nevada.  Garlin  Fanns  Reserve,  by  President  Hayes, 
May  10,  1877. 

Duck  Valley  Reserve,  by  President  Hayes,  May  16,  1877. 

In  Oregon.  Grand  Ranche  Reserve,  by  President  Buchanan, 
January  30, 1857. 

The  Malheur  Indian  Reservation,  by  President  Grant, 
January  28, 187(>. 
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VUIi 


These  iustances  I  have  taken  irom  the  annaal  report  of 
the  CommisBioner  of  Indian  Affairs  for  1878,  in  which  there 
are  many  more  of  like  character.  This  statement  of  <^  Execu- 
tive orders  relating  to  Indian  reserves,"  occupies  pages  23(^ 
279  of  said  report. 

Very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 
The  Secretary  of  the  Interior. 


UTE  INDIAN  reservation. 

The  lands  of  the  Ute  Indian  reserration  in  Utah  Territory  can  not  be 
declared  open  for  eettlement  and  disposal,  under  the  act  of  June  15, 
1880,  chapter  223,  before  allotments  provided  for  in  that  act  are  made. 

If,  prerions  to  such  allotments,  it  is  thonght  advisable  that  any  land 
within  the  reservation  should  be  opened  to  settlement  and  disposal, 
additional  legislation  will  be  necessary  to  enable  this  to  be  done. 

Department  op  Justice, 

January  17, 1882. 

Sir  :  Your  letter  of  the  12th  instant  presents  for  my  con- 
sideration the  following  case  and  questions : 

'<  By  section  3  of  the  act  of  June  15, 1880  (21  Stat.,  203),  it 
is  prescril)ed  that  whenever  the  report  and  proceedings  of 
the  Ute  commissioners  therein  provided  for  are  approved 
by  the  President  of  the  United  States,  he  shall  cause  patents 
to  be  issued  to  each  and  every  allottee  for  the  lands  so 
allotted,  •  •  •  and  all  the  lands  not  so  allotted,  the  title 
to  which  is  by  the  said  agreement,  etc.,  released  and  con- 
veyed to  the  United  States,  shall  be  held  and  deemed  to  be 
public  lands  of  the  United  States,  and  subject  to  disposal 
under  the  laws  providing  for  the  disposal  of  the  public  lands 
at  the  same  price  and  on  the  same  terms  as  other  lands  of 
like  character,  except  as  provided  in  this  act,  etc 

^<  By  the  agreement  in  question  it  was  contemplated  that 
two  of  the  three  classes  of  Indians  named,  viz,  the  Southern 
Utes  and  the  Uncompahgre  Utes,  would  be  provided  for  and 
receive  allotments  within  the  bounds  of  Colorado  if  suitable 
lands  could  be  found  therein,  and  the  White  Biver  Ut«8 
were  to  remove  to  the  Uintah  Beservation  in  Utah,  and  that 
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the  residue  of  lands  in  the  old  reservation  not  required  for 
SQch  allotment  woold  be  left  for  release  to  and  disposal  by 
the  United  States,  in  which  event,  according  to  the  terms  of 
the  statute  just  recited,  I  understand  that  the  condition  that 
the  same  shall  be  deemed  public  lands  would  only  take  effect 
fh>m  the  date  of  the  completion  and  approval  of  the  allot- 
ments and  the  direction  to  issue  patents  thereon. 

<^  In  the  work  of  the  Commission,  recently  reported,  it  was 
found  impracticable  to  locate  the  Uncompahgre  Utes  upon 
the  proposed  lauds  on  Grand  Biver,  and  they  were  accord- 
ingly removed  to  a  new  reservation  in  Utah,  which  has  by 

executive  order  of  the  15th been  set  apart  for  their 

use  with  the  purpose  of  making  allotments  to  them  in 
severalty  therein. 

«^The  White  Biver  Utes  have  also  been  removed  to  the 
Uintah  Beservatiou  in  Utah,  but  no  allotments  have  yet 
been  made  to  them. 

"  The  Southern  Utes  yet  retain  a  separate  portion  of  the 
original  reservation. 

*<  By  resolution  of  the  Senate  of  the  United  States  on  the 
10th  instant  1  am  directed  to  transmit  to  the  Senate  any  in- 
formation in  my  possession  touching  the  opening  for  settle- 
ment under  the  pre-emption  laws  of  the  United  States  of  that 
part  of  the  late  reservation  in  the  State  of  Colorado  not 
assigned  to  the  Southern  Ute  Indians  by  the  provisions  of 
the  act  of  June  15, 1880. 

^^To  enable  me  to  give  intelligent  answer  to  the  request,  I 
desire  an  authoritative  opinion  whether  or  not,  the  Indians 
having  been  entirely  removed  therefrom  as  stated,  said  lands 
can  by  executive  authority  be  declared  open  for  settlement 
and  disposal  under  the  act  prior  to  the  making  and  approval 
of  the  allotments  in  severalty  contemplated  in  the  agreement 
as  confirmed  thereby;  or  whether,  in  case  it  be  deemed  ad- 
visable to  open  the  lands  to  immediate  settlement  and  dis- 
posal, it  will  not  be  necessary  to  invoke  further  legislative 
action." 

In  reply,  I  have  the  honor  to  state  that  the  lands  of  the 
Indian  reservation  in  Colorado,  to  which  your  inquiries  re- 
fer, can  not,  in  my  opinion,  be  declared  open  for  settlement 
and  disposal,  under  the  act  of  June  15, 1880,  before  the  allot- 
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ments  in  severalty  are  made,  aa  provided  by  that  act.  The 
language  of  the  act  is^  ^<' And  all  the  lands  not  90  allotted 
•  •  •  shall  be  held  and  deemed  to  be  public  lands  of  the 
United  States^  and  subject  to  disposal  under  the  laws  provid- 
ing for  the  disposal  of  the  public  lands,"  etc.  As  the  lands  not 
allotted  can  not  be  precisely  known  until  after  the  allot- 
ments are  made — which  take  place  in  contemplation  of  the 
statute  when  the  report  and  proceedings  of  the  commis- 
sioners are  approved  by  the  President  and  not  before — ^it  re* 
suits  ex  necessitate  that  previous  to  that  period  the  provision 
just  quoted  can  have  no  effect  upon  the  lands  within  the 
reservation.  In  accordance  with  these  views  I  Am  further 
of  opinion  that  if,  under  the  circumstances  stated  in  your 
letter,  it  is  thought  advisable  that  any  lands  within  the 
reservation  be  opened  to  immediate  settlement  and  disposal, 
additional  legislation  will  be  necessary  to  enable  this  to  be 
done. 

I  am,  sir,  very  respectftdly, 

BENJAMIN  HAEEIS  BEEWSTBB. 

Hon.  S.  J.  KiBKWOOD, 

Secretary  of  the  Interior » 


USE  OF  PENALTY-ENVELOPES. 

Opinion  of  May  85,  1880  (16  Opin.,  601),  as  to  the  nse  of  the  penalty- 
enyelope,  reafflnued. 

DBPABTMENT  OF  JUSTIOE, 

January  19,  1882. 
Sib  :  In  compliance  with  your  oral  request  of  Tuesday,  I 
have  examined  the  accompanying  letter,  addressed  to  the 
Commissioner  of  Pensions,  dated  the  16th  instant  (which, 
thongh  not  signed,  appears  to  be  intended  for  your  signa- 
ture), andr  also  the  copy  of  a  circular  inclosed  therewith, 
which  was  issued  by  Secretary  Schurz,  under  date  of  April 
8, 1880.  I  assume  that  the  object  of  your  request  is  to  ob- 
tain an  expression  of  my  views  as  to  whether  the  use  of  the 
penalty-envelope,  in  the  manner  and  for  the  purpose  stated 
in  the  circular^  is  in  accordance  with  law.    On  investigation 
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I  find  that  sabstantiaUy  the  same  question  has  already  been 
considered  by  one  of  my  predecessors,  who,  in  an  opinion 
dated  May  25,  1880  (16  Opin.,  501),  held  that  where  a  mem- 
ber of  Congress  has  addressed  an  iuqniry  about  official  busi- 
ness to  a  Department  or  any  bureau  thereoi',  the  reply  may 
properly  be  addressed  to  the  person  concerned  in  a  penalty 
envelope  and  sent  unsealed  to  the  member  (that  he  may 
take  cognizance  of  its  contents)  to  be  by  him  forwarded  to 
its  destination;  but  that  in  sueh  case  the  use  of  the  envelope 
must  he  strictlff  limited  to  1^  communication  between  the  De- 
partment or  bureau  and  the  applicamt  or  person  concerned. 

Presuming  that  this  opinion,  in  which  I  concur  fully,  meets 
the  object  of  your  request,  I  deem  it  unnecessary  to  do  more 
than  esSi  your  attention  to  it. 

I  am,  sir,  very  respectfally, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  S.  J.  KiBKWOOD, 

Secretary  of  the  Interior. 


mSSOURI,  KANSAS  AND  TEXAS  RAILWAY. 

The  President  has  power  to  direct,  by  an  ezeootive  order,  the  manner 
in  which  shall  be  ascertained  and  determined  the  compensation  for 
property  taken  or  destroyed  in  the  construction  of  the  Missouri,  Kan- 
sas and  Texas  Railway  through  the  reservation  of  the  Chickasaw  and 
Choctaw  tribes  of  Indians. 

Department  op  Justice, 

January  21,  1882. 

Sib  :  I  have  the  honor  to  state  that  the  letter  of  the  Sec- 
retary of  the  Interior,  dated  the  7th  instant,  addressed  to 
yon,  together  with  the  execntive  order  proposed  and  recom- 
mended by  him,  and  all  the  accompanying  papers,  have 
been  carefally  read  and  considered. 

The  question  upon  which  my  advice  is  requested  in  yonr 
reference  of  the  Secretary's  letter  is  "  as  to  the  propriety  of 
issuing  ^  the  said  order. 

The  proposed  order  is  supplementary  to  former  executive 
orders  by  the  PrcMsident  directing  the  manner  in  which  full 
compensation  to  the  parties  iiyured  for  property  taken  or 
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destroyed  iu  the  construction  of  the  Missouri,  Kansas  and 
Texas  Bailway  through  the  reservations  of  the  Chickasaw 
and  Choctaw  tribes  of  Indians  shall  be  ascertained  and  de- 
termined. 

The  eighteenth  article  of  the  treaty  of  June  22, 1855,  and 
the  sixth  article  of  the  treaty  of  April  28,  18G6,  with  these 
tribes,  provided  that  the  President  shall  direct  as  to  the  man- 
ner, etc.,  as  above. 

Without  rehearsing  the  facts  in  the  case,  which  are  fully 
set  forth  iu  a  communication  of  the  5th  instant  from  the 
Commissioner  of  Indian  Affairs  to  the  Secretary  of  the  In- 
terior, I  am  of  opinion  that  the  order  is  necessary  in  order 
to  the  settlement  of  the  differences  between  the  railway  com- 
pany and  the  Indians,  that  it  is  within  the  authority  given 
to  the  President  by  the  treaties  above  cited,  and  I  advise 
that  it  be  issued. 

I  have  the  honor  to  return  herewith  the  papers  referred 
to  me. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 
The  President. 


EMPLOYES  OF  CENSUS  BUREAU. 

An  order  may  be  made  by  the  Secretary  of  the  Interior  directing  pay- 
ment of  the  certificates  given  by  the  Superintendent  of  the  Census  in 
cases  where  such  certificates  are  assigned  in  strict  conformity  to  sec- 
tion 3477y  Revised  Statutes. 

Department  of  Justice, 

January  26, 1882. 
Sir  :  Goncerning  the  order  addressed  to  Richard  Joseph, 
disbursing  clerk,  directing  him  to  make  payment  to  the  hold- 
ers of  certificates  given  by  the  Superintendent  of  the  Census 
to  certain  employes  of  the  Census  Bureau  who,  by  assign- 
ment or  letter  of  attorney,  had  transferred  their  certificates, 
which  order  has  been  presented  to  you  for  signature,  my 
advice  is  that  an  order  so  drawn  as  to  direct  payment,  when 
the  certificates  are  assigned  in  strict  conformity  to  section 
3477,  Revised  Statutes,  may  be  signed  by  you. 


TO   THE   8ECBETAEY   OP   THE   INTERIOR.  267 


This  Statute,  it  has  been  held,  does  not  apply  to  cases  liti- 
gated in  the  courts ;  but  in  transactions  before  the  Treasury, 
not  coming  within  the  jurisdiction  of  courts,  its  provisions 
must  be  complied  with.  (See  Lawrence  and  GrowelPs  case, 
8  0.  01s.  B.,  252;  and  Ga vender's  case,  tU,  281.) 

I  have  been  informed  that  a  ruling  has  recently  been  made 
by  the  present  Secretary  of  the  Treasury  relative  to  assign- 
ments by  Oovernment  employes  of  their  claims  upon  the 
Treasury. 

Upon  application  to  the  clerk  of  that  Department  I  am 
not  able  to  obtain  a  copy  of  the  order  referred  to  and  do  not 
know  its  scope,  or,  indeed,  if  such  an  order  has  actually  been 
issued. 

I  should  very  much  regret  if  any  advice  given  by  me  in 
this  matter  should  be  in  conflict  with  the  views  of  the  Secre- 
tary, desirous  as  I  am  that  there  should  be  perfect  agreement 
between  the  Departments  upon  the  subject. 

Upon  the  policy  of  generally  disregarding  assignments  of 
such  claims,  my  views  are,  I  think,  in  harmony  with  those 
reported  to  have  been  expressed  by  the  Secretary  of  the 
Treasury.  I  do  not  intend  that  the  case  in  hand  shall  be 
considered  hereafter  as  a  precedent.    It  is  a  peculiar  case. 

The  appropriation  for  the  work  of  the  census  was  exhausted, 
but  the  services  of  the  i)ersons  employed  to  carry  on  that  work 
were  indispensable.  They  labored  on  upon  the  faith  that 
Congress  would  compensate  them.  But  meanwhile  they  must 
have  the  means  of  support.  They  could  obtain  them  only  by 
assigning  their  certificates,  and  now  that  Congress  has  passed 
a  law  for  their  compensation,  it  is  a  hard  case,  indeed,  if  the 
device  by  which  alone  they  were  enabled  to  obtain  their  daily 
bread  can  not  be  recognized  by  the  Government. 

I  am  of  opinion  that  an  order  such  as  I  have  indicated  above 
should  be  issued  by  you. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBBWSTEB. 

Hon.  S.  J.  EiREWOOD, 

Secretary  of  the  Interior. 
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CUSTOMS  LAWS— ADDITIONAL  DUTY  UNDER. 

The  additional  daty  of  20  per  ceutnm  ad  yalorem  in  aection  8900,  Re- 
yised  Statutes,  can  not  be  legally  exacted  on  costs,  charges,  and  com- 
missions, but  should  be  levied  only  on  the  ''appraised  value''  of  the 
merchandise  imported,  exclusive  of  such  charges. 

The  additional  duty  of  20  per  centum  in  section  2908,  Revised  Statutes, 
is  a  separate  and  distinct  penalty,  which  can  legally  be  exacted  on  the 
eharge$  €u  entered^  and  only  on  this  element  of  the  dutiable  value  of  the 
merchandise. 

The  legislation  on  the  subject  reviewed,  and  those  sections  constraed. 

Dkpartment  OF  Justice, 

January  27, 1882. 

Sir  :  Your  letter  of  the  26th  of  November  last,  addressed 
to  the  then  Acting  Attorney-General  (the  Hon.  S.  F.  Phillips, 
Solicitor  G«neral)y  in  which  attention  is  c«illed  to  some  recent 
correspondence  between  the  United  States  attorney  at  New 
York  and  your  Department  touching  the  additional  assess- 
ment of  20  per  cent  ad  valorem  under  sections  2900  and  2908, 
Be  vised  Statutes,  states  that  it  is  the  practice  of  your  Depart- 
ment, where  the  appraised  value  of  imported  merchandise  is 
more  than  10  per  cent,  greater  than  the  entered  value  (when 
entry  is  made  by  certiiied  invoice),  to  assess  such  duty  <<  as 
well  upon  the  value  of  the  merchandise  as  on  the  costs, 
charges,  and  commissions."  This  practice,  in  so  far  as  it  re- 
lates to  costs,  charges,  and  commissions,  being  claimed  to  be 
erroneous  by  the  United  States  attorney,  you  request  an 
opinion  ux)on  the  question  presented.  The  duty  of  respond- 
ing to  this  request  having  devolved  upon  me,  I  now  have  the 
honor  to  communicate  to  you  my  views  upon  the  inquiry  sub- 
mitted, which  I  understand  to  be  whether  the  additional  duty 
of  20  per  centum  ad  valorem  imposed  by  sections  2900  and 
2908,  Revised  Statutes,  can  be  legally  exacted  on  costs,* 
charges,  and  commissions. 

After  careful  examination  of  the  subject,  I  arrive  at  the 
conclusion  that  the  additional  duty  of  20  per  cent,  ad  valorem 
contained  in  section  2900,  Revised  Statutes,  can  not  legally 
be  exacted  on  costs,  charges,  and  commissions,  but  should 
be  levied  only  on  the  ^'  appraised  value"  of  the  merchandise 
imported  exclusive  of  such  charges,  and  that  the  additional 
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daty  of  20  per  centnm  contained  in  section  2908,  Bevined  Stat- 
ntesy  is  a  separate  and  distinct  penalty,  which  can  legally  be 
exacted  on  the  charges  as  entered^  and  only  on  this  element  of 
the  dutiable  valne  of  the  merchandise.  And  herein  I  agree 
with  the  view  of  the  United  States  attorney,  as  expressed  in 
his  letter  to  yon  of  l^ovember  19. 

I  am  led  to  the  above  conclnsions  ax)on  consideration  of 
those  sections  in  connection  with  others  in  the  Revised 
StatateSy  and  also  in  connection  with  previous  legislation  re- 
lating to  the  same  subject.  By  reference  to  this  legislation  it 
will  be  found  that  an  additional  duty,  such  as  that  provided 
by  section  2900,  was  imposed  by  section  8  of  the  act  of  July 
30, 1846,  chapter  74,  in  substantially  the  same  terms.  This 
section  authorized  the  importer  of  merchandise  actually  pur- 
chased, on  entry  of  the  same,  '^  to  make  such  addition  in  the 
entry  to  the  cost  or  value  given  in  the  invoice  as,  in  his 
opinion,  may  raise  the  same  to  the  true  market  value  of  such 
imports  in  the  principal  markets  of  the  country  whence  the 
importation  shall  have  been  made,  or  in  which  the  goods  im- 
ported shall  have  been  originally  manufactured  and  produced, 
as  the  case  may  be,  and  to  add  thereto  all  costs  and  charges 
which,  under  existing  laws,  would  form  part  of  the  true  value 
at  the  port  where  the  same  may  be  entered  upon  which  the 
duties  shall  be  assessed.  And  it  shall  be  the  duty  of  the 
collector,  within  whose  district  the  same  may  be  imported  or 
entered,  to  cause  the  duUable  value  of  such  imports  to  be  ap- 
praised, estimated,  and  ascertained  in  accordance  with  the 
provisions  of  existing  laws ;  and  if  the  appraised  value  thereof 
shall  exceed  by  10  per  centum  or  more  the  value  so  declared 
on  the  entry,  then,  in  addition  to  the  duties  imposed  by  law 
on  the  same,  there  shall  be  levied,  collected,  and  paid  a  duty 
of  20  per  centum  ad  valorem  on  such  appraised  valued  etc. 
(9  Stat,  43).  In  the  case  of  Sampson  v.  Peaslee  (20  How.,  571), 
the  Supreme  Oourt  held  that  under  this  statute  the  additional 
duty  of  20  per  cent,  ad  valorem  could  be  levied  on  the  ap- 
praised value  only,  and  not  upon  the  charges  and  commis- 
sions added. 

It  will  be  observed  that  the  act  of  1846  uses  the  words 
<*  dutiable  valne  "  as  well  as  the  words  <*  appraised  value," 
and  also  employs  phraseology  signifying  entered  value.  Each 
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of  these  expressions  has  a  dilBferent  meaning.  That  act  pro- 
vided no  mode  for  ascertaining  the  dutiable  value  of  articles 
upon  which  an  ad  valorem  duty  was  imposed,  but  left  such 
value  to  be  ascertained  under  the  provi8ions  of  other  laws. 
The  provisions  on  the  subject  then  in  force  were  contained  in 
section  16  of  the  act  of  August  30,  1842,  chapter  270,  as 
to  imports  procured  by  purohase,  and  in  section  5  of 
the  act  of  March  1,  1823,  chapter  21,  as  to  imports 
otherwise  procured;  and  they  required  that,  in  deter- 
mining the  duiidble  value  of  merohandise  (or,  in  the  language 
of  the  act  of  1842,  <<  the  true  value  at  the  port  where  the 
same  may  be  entered  upon  which  duties  shall  be  assessed"), 
certain  costs,  charges,  and  commissions  should  be  added  to 
tto  appraised  value.  So  that  ^^  appraised  value,"  as  used  in 
section  8  of  the  act  of  1846,  means  the  value  ascertained  by 
the  appraisers,  exclusive  of  costs,  charges,  etc. ;  while  ^^  duti- 
able value,"  as  there  used,  means  the  value  ascertained  by 
the  appraisers,  together  with  the  costs,  charges,  etc.,  re- 
quired to  be  added  thereto  by  the  provisions  of  other  statutes. 
According  to  the  ruling  of  the  Supreme  Oourt,  already  re- 
ferred to,  the  additional  duty  of  20  per  cent  provided  by 
that  section  was  liable  only  on  the  <^  appraised  value "  as 
thus  distinguished  from  the  ^<  dutiable  value." 

Some  amendments  wero  subsequently  introduced  by  the 
acts  of  Maroh  3, 1851,  chapter  38,  and  Maroh  3, 1857,  chapter 
101,  the  latter  being  amendatory  of  section  8  of  the  act  of 
1846.  Yet  the  law  as  regards  the  assessment  of  20  per  cent 
additional  duty  was  left  unchanged.  Thus,  by  the  act  of 
1857,  the  collector  within  wlniee  district  the  articles  wero 
imported  or  enterod  was  roqnired  to  cause  the  <<  dutiable 
value  "  thereof  to  be  '^  appraised,  estimated,  and  ascertained 
in  accordance  with  provisions  of  existing  laws,"  and  if  the 
'^  appraised  value  exceeded  by  10  per  cent  or  moro  the  en- 
tered value,  an  additional  duty  of  20  per  cent  ad  valorom 
was  to  be  levied,  collected,  and  paid  on  such  appraised  value.^ 

But  by  section  23  of  the  act  of  June  30, 1864,  chapter  171, 
both  the  eighth  section  of  the  act  of  1846  and  the  amenda- 
tory act  of  1857  wero  expressly  ropealed.  Provisions  similar 
to  those  then  ropealed  wero,  however,  contained  in  section 
23  of  the  act  of  1864,  and  section  24  of  the  same  act  declared 
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what  should  be  deemed  the  dutiable  value  of  imports,  with 
certain  exceptions,  and  provided  how  uach  value  should  be 
ascertained.  Under  the  former  section  the  importer  was  au- 
thorized when  he  entered  his  goods,  etc.,  <^  to  make  such  ad- 
dition in  the  entry  to  the  cost  or  value  given  in  the  invoice 
as  in  his  opinion  may  raise  the  same  to  the  true  market  value 
of  such  goods,  etc,  in  the  principal  markets  of  the  country 
whence  they  shall  have  been  imported,  and  to  add  thereto 
all  costs  and  charges  which,  under  existing  laws,  would  form 
part  of  the  true  value  at  the  port  where  the  same  may  be 
entered,  upon  which  the  duty  shall  be  assessed."  It  is  then 
made  the  duty  of  the  collector  to  ^<  cause  the  dutiable  value 
of  such  goods,  etc.,  to  be  appraised,  estimated,  and  ascer- 
tained In  accordance  with  the  provisions  of  existing  laws ; 
and  if  the  appraised  value  thereof  shall  exceed  by  ten  per 
centum  or  more  the  value  so  declared  on  the  entry,  then,  in  ad- 
dition to  the  duties  imposed  by  law  on  the  same,  there  shall 
be  levied,  collected,  and  paid  a  duty  of  twenty  per  centum  ad 
valorem  on  euch  appraised  value^^  etc.  Thus  the  act  of  1864, 
in  re-enacting  the  20  per  cent,  additional  duty  provided  by 
the  ^ts  of  1846  and  1857,  made  no  change  with  respect  to 
its  assessment.  As  under  the  two  last-mentioned  acts,  so 
under  the  act  of  1864,  the  duty  was  to  be  assessed  not  on 
the  dutiable  value,  but  on  the  appraised  value. 

By  section  7  of  the  act  of  March  3, 1865,  chapter  80,  sec- 
tions 23  and  24  of  the  act  of  1864,  above  mentioned,  were 
repealed,  and  also  *<all  acts  and  parts  of  acts  requiring 
duties  to  be  assessed  upon  commissions,  brokerage,  costs  of 
transportation,  shipment,  transshipment,  and  other  like  costs 
and  charges  incurred  in  placing  any  goods,  wares,  or  mer- 
chandise on  ship-board,"  etc. 

The  same  section  made  it  the  duty  of  the  collector,  in  cases 
where  an  ad  valorem  duty  is  imposed  on  imported  merchan- 
dise, and  also  where  the  duty  is  batied  upon  the  value  of  the 
square  yard  or  of  any  specified  quantity  or  parcel  of  such 
merchandise,  to  cause  'Hhe  actual  market  value  or  wholesale 
price  thereof,  at  the  period  of  the  exportation  to  the  United 
States,  in  the  principal  markets  of  the  country  from  which 
the  same  shall  have  been  imported  into  the  United  States, 
to  be  appraised,  and  such  appraised  value  shall  be  consid- 
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ered  the  value  upon  which  duty  shall  be  assessed."  Here, 
for  the  first  time  (bat  only  for  a  brief  period,  as  will  hereafter 
appear),  the  appraised  value  becomes  the  dutiable  value,  the 
former  being  made  the  sole  basis  for  the  assessment  of  duties. 
The  provision  just  quoted  is  embodied  in  section  2906,  Be- 
vised  Statutes. 

Section  7  of  the  act  of  1865  further  provided :  <<  That  it  shall 
be  lawful  for  the  owner,  consignee,  or  agent  of  any  goods, 
wares,  or  merchandise  which  shall  have  been  actually  pur- 
chased, or  procured  otherwise  than  by  purchase,  at  the  time, 
and  not  afterwards,  when  he  shall  produce  his  original  in- 
voice or  invoices  to  the  collector,  and  make  and  verify  his 
written  entry  of  his  goods,  etc.,  to  make  such  addition  in  the 
entry  to  the  cost  or  value  given  in  the  invoice  as  in  his  opin- 
ion may  raise  the  same  to  the  actual  market  value  or  whole- 
sale price  of  such  goods,  etc.,  at  the  period  of  exportation  to 
the  ITnited  States  in  the  principal  markets  of  the  country 
from  which  the  same  shall  have  been  imported ;  and  it  shall 
be  the  duty  of  the  collector  within  whose  district  the  same 
may  be  imported  or  entered  to  cause  such  actual  market 
value  or  wholesale  price  to  be  appraised  in  accordance  with 
the  provisions  of  existing  laws,  and  if  such  appraised  value 
shall  exceed  by  ten  per  centum  or  more  the  value  as  declared 
in  the  entry,  then,  in  addition  to  the  duties  imposed  by  law 
on  the  same,  there  shall  be  levied,  collected,  and  paid  a  duty 
of  twepty  per  centum  ad  valorem  on  such  appraised  value," 
etc.  This  provision  is  reproduced  in  section  2900,  Bevised 
Statutes. 

Thus,  under  the  act  of  1865,  the  dutiable  value  of  imported 
merchandise  was  the  actual  market  value  or  wholesale  price 
thereof  at  the  period  of  exportation  to  the  United  States  in 
the  principal  markets  of  the  country  from  which  the  same 
was  imported  into  the  United  States,  without  cmy  addition 
for  costs,  charges^  and  commissions^  such  actual  market  value 
or  wholesale  price  being  ascertained  by  appraisement.  The 
20  per  cent  additional  duty  was  leviable  on  the  value  so  as- 
certained, that  is,  on  the  appraised  value,  which,  as  already 
stated,  was  also  the  dutiable  value. 

But  by  section  9  of  the  act  of  July  28, 1866,  chapter  298, 
costs,  charges,  and  commissions  were  again  made  an  element 
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of  valae  for  the  assessment  of  duties.  That  section  declared, 
*'That  in  determining  the  dutiable  value  of  merchandiae  here- 
after imported,  there  shall  be  added  to  the  cost  or  to  the  act- 
ual wholesale  price,  or  general  market  value  at  the  time  of 
exportation  in  the  principal  markets  of  the  country  from 
whence  the  same  shall  have  been  imported  into  the  United 
States,  the  cost  of  transportation,  shipment,  and  transship- 
ment, with  all  the  expenses  included,  from  the 'place  of 
growth,  production,  or  manufacture,  whether  by  land  or 
water,  to  the  vessel  in  which  shipment  is  made  to  the  United 
States,  the  value  of  the  sack,  box,  or  covering  of  any  kind 
in  which  such  goods  are  contained;  commission  at  the  usual 
rates,  but  in  no  case  less  than  two  and  a  half  per  centum ; 
brokerage,  export  duty,  and  all  other  actual  or  usual  charges 
for  putting  up,  preparing,  and  packing  for  transportation  or 
shipment:  •  ^  •  Pnmded^  That  all  additions  made  to 
the  entered  value  of  merchandise  for  charges  shall  be  re- 
garded as  part  of  the  actual  value  of  such  merchandise,  and 
if  such  addition  shall  exceed  by  ten  per  centum  the  value  so 
declared  in  the  entry,  in  addition  to  the  duties  imposed  by 
law,  there  shall  be  levied,  collected,  and  paid  a  duty  of  twenty 
per  centum  on  such  value,"  etc.  This  provision  is  embodied 
in  sections  2907  and  2908,  Revised  Statutes. 

It  is  to  be  observed  that  the  above  provision  of  the  act  of 
1866  made  no  change  in  the  law  of  1865,  excepting  as  re- 
gards the  dutiable  value  of  imported  merchandise.  This 
value,  under  the  act  of  1866,  was  the  actual  market  value  or 
wholesale  price  in  the  principal  markets  of  the  country  whence 
the  merchandise  was  imported  m  appraised.  Under  the  act 
of  1866  the  dutiable  value  was,  in  substance,  the  appraised 
value  as  required  by  the  act  of  1865,  with  certain  costs, 
charges,  etc.,  added  thereto.  The  act  of  1866,  besides  requir- 
ing such  costs,  charges,  etc,  to  be  added  in  determining  the 
dutiable  value,  provided  for  levying  an  additional  duty  of 
20  i)er  centum  where  <*  additions  made  to  the  entered  value 
of  merchandise  for  charges  should  exceed  by  ton  per  centum 
the  value  so  declared  in  the  entry." 

This  additional  duty  does  not  appear  to  have  been  intended 
as  a  substitute  for  that  provided  by  the  act  of  1865,  but  rather 
as  cumulative  therewith.  Both  have  accordingly  been  repro- 
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daoed  in  the  Bevised  Statutes  (sees.  2900  and  2908).  Ob- 
viously the  additional  duty  of  the  act  of  1865  was  a  penal 
duty,  designed  to  enforce  the  entry  of  imports  by  the  im- 
porter according  to  the  actual  market  value  or  wholesale 
price  thereof  at  the  time  of  exportation  in  the  principal  mar- 
kets of  the  country  from  which  the  same  were  imported.  On 
the  other  hand,  it  would  seem  that  the  purpose  of  the  addi- 
tional duty  of  the  act  of  1866,  which  was  also  a  penal  duty, 
was  to  enforcea  truestatement  by  the  importer  on  entry  of  his 
merchandise  of  the  costs,  charges,  etc,  thereon,  which  by  the 
last-mentioned  act  were  required  to  be  added  to  the  actual 
market  value  or  wholesale  price  thereof  in  the  foreign  mar- 
ket in  determining  the  dutiable  value  of  the  merchandise. 
The  latter  penal  duty  was  leviable  on  the  value  of  the  costs, 
charges,  etc.,  as  entered  by  the  importer,  in  case  an  addition 
was  made  thereto  by  the  customs  officer  which  exceeded  by 
10  per  cent  or  more  such  entered  value ;  while  the  former 
penal  duty  wa^  leviable  on  the  value  of  the  merchandise  as 
appraised  (exclusive  of  costs,  charges,  etc),  in  case  such 
appraised  value  exceeded  by  10  per  cent,  or  more  the  value 
of  the  merchandise  as  entered  by  the  importer. 

These  provisions  of  the  act  of  1865  and  1866,  as  before 
observed,  have  been  embodied  in  sections  2900,  2906,  2907, 
and  2908,  Bevised  Statutes,  and  they  remain  substantially  un- 
changed. 

By  section  2906,  when  an  ad  valorem  rate  of  duty  is  im- 
posed on  imported  merchandise,  etc,  the  collector  is  required 
to  cause  ^'  the  actual  market  value  or  wholesale  price  thereof, 
at  the  period  of  the  exportation  to  the  United  States,  in  the 
principal  markets  of  the  country  from  which  the  same  has 
been  imported,  to  be  appraised."  To  this  is  added,  ^<And 
such  appraised  value  shall  be  considered  the  value  upon 
which  duty  shall  be  assessed."  Such  '*  appraised  value," 
however,  is  not  (in  view  of  the  provisions  of  the  next  follow- 
ing section)  to  be  understood  as  constituting  the  whole  dutt- 
Me  value  of  the  imports.  What  shall  constitute  this  value 
is  declared  in  section  2907,  which  provides  that  ^*  in  deter- 
mining the  dutiable  value  of  merchandise,  there  shall  be 
added  to  the  cost,  or  to  the  actual  wholesale  price  or  general 
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market  value  at  the  time  of  exportation  in  the  principal 
markets  of  the  country  from  whence  the  same  has  been  im- 
ported," certain  charges  therein  described.  These  charges 
are  not  contemplated  to  be  appraised,  bat  to  be  ascertained 
and  added  to  the  appraisement  of  the  merchandise  required 
to  be  made  by  section  2906.  In  the  '^appraised  value" 
charges  are  not  included.  The  ^^ dutiable  value"  includes 
both  the  appraised  value  and  the  charges. 

Section  2900  permits  the  importer  at  the  time  of  entry, 
and  not  afterward,  to  make  such  addition  to  the  cost  or 
value  given  in  the  invoice  as,  in  his  opinion,  may  raise  the 
same  to  the  actual  market  value  or  wholesale  price  of  the 
merchandise  at  the  period  of  exportation.  Such  actual 
market  value  is  then  to  be  appraised,  and  if  the  appraised 
value  exceeds  by  10  per  centum  or  more  the  ^^  value  so  de- 
clared in  the  entry,"  it  is  provided  that  there  shall  be  col- 
lected an  additional  duty  of  20  per  cent,  ad  valorem  ^^  on 
such  appraised  value."  By  the  terms  of  this  section  the  ad- 
ditional duty  must  be  exa^.ted  on  the  '' appraised  value," 
which  value,  as  shown  above,  does  not  embrace  charges. 

Section  2908  declares  that  <<  all  additions  made  to  the  en- 
tered value  of  merchandise  for  charges  shall  be  regarded  as 
part  of  the  actual  value  of  such  merchandise,  and  if  such  ad- 
dition shall  exceed  by  ten  per  centum  the  value  declared  in 
the  entry,  in  addition  to  the  duties  imposed  by  law,  there 
shall  be  collected  a  duty  of  twenty  per  centum  on  such  value." 
By  the  preceding  section  (2907),  in  determining  the  dutiable 
value  of  merchandise,  certain  charges  are  to  be  computed. 
These  charges  are  required  to  be  included  by  the  importer 
in  his  entry  (see  Rev.  Stat,  sees.,  2785,  2841,  2843,  2845, 
2849,  2853,  2854;  compare  also  sec.  14  of  the  act  of  June  22, 
1874,  chap.  391);  and  when  thus  included  they  constitute 
what  is  described  in  section  2908  as  '^  the  entered  value  of 
merchandise  for  charges."  The  '^additions"  thereto  men- 
tioned in  the  same  section  signify  those  which  are  made  by 
the  collector;  and  it  is  declared  that  where  any  such  ad- 
dition exceeds  by  10  per  centum  ^^  the  value  declared  in  the 
entry  "  (meaning,  as  I  take  it,  the  entered  value  for  charges), 
*^  an  additional  duty  of  twenty  per  cent  shall  be  collected  on 
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such  value."  According  to  this  construction  the  additional 
duty  provided  by  section  2908  is  applicable  solely  to  the 
charges,  and  can  be  exacted  on  these  only  at  their  entered 
value. 

I  return  herewith  the  papers  which  accompanied  your 
letter. 

J  am,  sir,  very  respectfully, 

BElSTJAMm  HARRIS  BREWSTER. 

Hon.  Ghables  J.  FoLaEB, 

Secretary  of  the  Treasury. 


DEDUCTION  FROM  PAY  OF  MAIL  CONTRACTORS. 

SeotioD  3962,ReYi8ed  Statates,  makes  it  imperatiye  upon  the  Postmaster- 
General  to  deduct  from  the  pay  of  mail  coDtractors  the  price  of  the 
trip  where,  without  fault  on  their  part,  the  trip  is  not  performed. 

And  9emhle  that  the  section  has  the  same  effect  as  regards  the  pay  of 
companies  performing  "recognized  service"  in  the  case  of  trips  not 
performed  by  such  companies. 

Department  of  Justice, 

February  4, 1882. 

Sir  :  Upon  the  28tli  of  Jnne  last  a  note  was  received  here 
from  your  predecessor,  asking  for  an  opinion  upon  two  ques- 
tions which  had  occurred  in  his  Department.  Those  questions 
were  at  once  considered,  and  a  reply  was  prepared  upon  the 
11th  of  July  last.  At  the  instance,  however,  of  the  gentle- 
man who  had  argued  the  matter  here  on  behalf  of  the  parties 
who  had  applii^d  for  certain  remissions  at  the  Post-Offlce  De- 
partment, as  the  matter  did  not  seem  pressing  otherwise  than 
at  their  instance,  I  deferred  submitting  such  reply  until  an- 
other argument  might  be  presented  in  support  of  the  appli- 
cation in  question.  That  occurred  in  November  last.  Since 
then  other  engagements  have  prevented  its  consideration  until 
during  the  present  week. 

With  this  explanation  of  the  delay  that  has  occurred,  I 
submit  the  following  reply  to  the  note  above  referred  to. 

Gonnecting  the  note  with  statements  in  an  opinion  of  the 
Assistant  Attorney- General  for  the  Post-Offlce  Department* 
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therewith  inclosedjt  appears  that  theqaestions  to  be  answered 
are  sabstantially  as  follows : 

(1)  Whether  section  3962,Bevised  Statutes,  is  imperative  or 
merely  directory^  so  far  as  it  defines  the  action  to  be  taken  by 
the  Postmaster-Gteneral  in  cases  where  withouifatM  mail  con- 
tractors fail  to  perform  trips ;  and, 

(2)  Whether,  if  imperative  as  to  ordinary  contractors,  it  is 
so  as  to  companies  performing  what  is  called  recognized  service. 

The  uote  requests  that  the  opinion  therewith  transmitted 
may  be  "  reviewed.'^ 

The  established  practice  in  this  Department  is  not  to  review 
opinions  of  the  kind  submitted.  It  has  been  thought  that  to 
take^uch  a  course  might  lead  to  secondary  discussions  and 
other  incidental  complications,  and  that  the  most  satisfactory 
way  is  to  take  up  the  principal  questions  themselves,  with- 
out embarrassment  by  the  manner  in  which  they  have  al- 
ready been  treated.  I  shall  therefore  ask  leave  to  follow  this 
method,  naving  at  the  same  time  had  the  benefit  of  reading 
the  learned  opinion  in  question. 

(1)  Section  3962  is  as  follows : 

<*The  Postmaster-Oeneral  may  make  deductions  fh>m  the 
pay  of  contractors  for  failure  to  perform  service  according 
to  contract,  and  impose  fines  upon  them  for  other  delinquen- 
cies. 

^<  He  may  deduct  the  price  of  the  trip  in  all  cases  where  the 
trip  is  not  performed. 

<*  And  not  exceeding  three  times  the  price,  if  the  failure  be 
occasioned  by  the  fault  of  the  contractor  or  carrier." 

I  have  divided  the  section  into  three  paragraphs,  answer- 
ing to  the  three  different  topics  into  which,  upon  inspection, 
it  appears  to  be  divided ;  the^r^t  being  that  of  failures  and 
delinquencies  in  general;  the  second  of  simple  non-perform- 
ance of  trip ;  and  the  third  of  failure  occasioned  by  fauU  in  the 
contractor  or  carrier. 

I  submit  then  that  the  element  of  fault  or  innocence  does 
not  enter  into  a  question  whether  the  penalty  spoken  of  in 
the  second  paragraph  is  to  be  exacted,  but  only  that  of  per- 
formance or  non-performance.  Also,  it  seems  that  the  exist- 
ence of  fault  is  important  only  upon  a  question  whether  a 
penalty  greater  than  that  imposed  by  the  second  paragraph, 
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or  not  exceeding  three  times  the  price  of  the  trip,  is  to  be 
exacted. 

The  use  of  the  word  may  does  not  affect  any  color  which 
the  section  may  otherwise  iiave.  That  word  is  often  employed 
to  impose  a  duty  upon  public  officers,  a  resort  to  the  context 
being  necessary  to  determine  the  existence  and  the  limit  of 
any  discretion  thereabouts.  That  context  in  the  present  con- 
nection has  already  been  somewhat  discussed.  But  it  Qiay 
be  added  that  the  phrase,  <<  prices  of  a  trip,"  which  occurs  in 
the  section,  is  also  important  to  the  same  purpose.  For  this 
suggests  an  understanding  by  Congress  that  each  trip  has  its 
price,  and  therefore  that  when  a  trip  is  not  performed,  no 
matter  for  what  reason,  it  should  not  be  paid  for.  Even  in 
the  case  of  perfect  innocence  on  the  part  of  the  non-perform- 
ing contractor,  inasmuch  as  the  other  party  to  the  contract 
(The  United  States)  is  equally  innocent,  there  is  no  reason 
why  an  unperformed  tripshouldbereckoned  as  if  performed; 
for  upon  the  theory  that  each  trip  has  its  price,  there  is  so 
far  a  total  failure  of  consideration. 

In  this  connection  it  is  plain  that  it  makes  no  difference 
that  the  pay  of  each  trip  is  not  exactly  apportioned  to  the 
amount  of  transportation  done  upon  that  trip,  ».  «.,  that  the 
mails  left  over  upon  one  day  are  carried  on  the  next,  for  the 
question  is  as  to  the  understanding  of  Congress  apparent 
from  the  provision  before  us ;  and  as  to  that,  it  is  evident  that 
for  the  purposes  of  section  3962  Congress  assumed  that  each 
trip  had  its  own  ascertainable  price,  to  witbhold  which  for 
an  unperformed  trip  was  therefore  not  punishment  but  mere 
equity. 

Concluding,  as  I  do,  that  section  3962  makes  it  imperative 
upon  the  Postmaster-General  to  deduct  the  price  of  the  trip 
when  not  performed,  I  am  further  of  opinion  that  the  pro- 
visions of  section  409  have  no  application  here.  That  section 
authorizes  certain  modes  of  proceeding  by  which  the  Sixth 
Auditor  is  to  enable  the  Postmaster  General  the  better  to 
*<  exercise  his  powers  over  fines,  penalties,  forfeitures,  and 
liabilities  under  any  provision  of  law  in  relation  to  the  officers, 
employes,  operations,  or  business  of  the  i)ostal  service."  This 
expression  of  course  leaves  the  question  of  the  existence  of 
such  powers  at  large.    That  he  has  extensive  powers  over 
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varioas  cases  of  fines  and  forfeitures  under  section  3962  is 
readily  admitted,  but  not  in  the  case  before  me.  As  ha^ 
already  been  suggested,  it  is  difficult  to  see  by  what  con- 
siderations the  Postmaster-General  could  make  a  difference 
betwixt  parties  who  come  under  the  second  paragraph  above, 
aU  of  them  being  innocent  parties. 

In  this  connection  my  attention  has  been  called  to  the  opin- 
ions of  the  Attorney-General  contained  in  Volume  XIV  of 
Opinions,  page  179,  and  XV,  page  441. 

Entertaining  a  very  high  respect  for  the  judgment  of  the 
distinguished  gentleman  who  gave  the  opinion  ^r«t  cited,  I 
confess  that  I  am  unable  to  concur  in  the  argument  and  con- 
clusion there  announced.  The  second  opinion  was  confined 
of  course  to  the  question  which  had  been  asked.  It  does 
not  conflict  with  that  now  submitted.  Upon  the  contrary,  it 
goes  a  little  out  of  its  way  to  suggest  that  the  word  may 
in  section  3962  is  imperative. 

(2)  The  question  remains  whether,  supposing  section  3962 
to  be  imperative  as  to  ordinary  contractors,  it  be  so  as  to 
companies  performing  what  is  called  recognized  service. 

As  a  general  rule  it  seems  to  me  that  companies  perform- 
ing recognized  service  must  be  regarded  as  contractors.  The 
correspondence  under  which  they  came  into  the  postal  service 
of  the  United  States  ascertains  their  obligations.  {Railroad 
Company  vs.  The  United  StateSjlOl  XT.  S.  B.,  543^  see  p.  549, 
par.  2.) 

Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attorney  General 

The  Pobtmaster-Genebal.. 


HARBOR  IMPROVEMENT  AT  CHICAGO. 

The  United  Statee  may  ayail  itself  of  the  remedy  by  i^junotiou  to  protect 
ftom  injury  improyementB  in  navigable  waters  made  under  authority 
of  Congress. 

Dbpabthent  op  Justice, 

February  6,  1882. 

Sib  :  Beferring  to  yonr  letter  of  the  20th  ultimo,  and  the 
papers  transmitted  therewith,  in  relation  to  the  proposed 
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coDStructiou  by  the  Illinois  Oentral  Railroad  Coiupauy,  within 
theoater  harbor  at  Chicago,  of  ^<  a  dock  line  about  100  feet 
eastward  of  the  present  shore- protection  and  filling  the  in- 
closed area,"  I  have  the  honor  to  state  that  the  question 
whether  the  owuership  of  the  soil  is  in  the  company,  or  iu 
the  State,  or  elsewhere  (the  United  States  asserting  no  title 
thereto),  appears  to  me  to  be  unimportant  in  so  far  as  the 
General  Government  is  concerned,  and  that  the  only  inquiry 
which  need  be  entertained  by  your  Department  is  whether 
the  construction  of  the  <<  dock  line"  will  obstruct,  encroach 
upon,  or  interfere  with  the  harbor  improvement,  and  thus 
injuriously  affect  its  usefulness  in  the  interest  of  navigation. 
If  so,  it  would  not  only  be  your  duty  to  withhold  your  assent 
to  the  prosecution  of  the  work,  but  to  direct  that  proceed- 
ings be  taken  in  the  proper  court  to  eqjoin  the  proposed  en- 
croachment, should  the  company  persist  in  going  on  there- 
with. That  the  United  States  may  avail  itself  of  the  remedy 
by  injunction  to  protect  fh>m  injury  improvements  in  naviga- 
ble waters  made  under  the  authority  of  Congress  is  not  at 
all  doubtfol.  {United  States  v.  Duluth^  4  Dill.,  469.) 

The  inquiry  suggested  above,  however,  being  one  of  faety 
I  can  afford  you  no  aid  in  determining  it.  In  its  considera- 
tion the  views  of  the  officers  of  the  Engineer  Department, 
who  have  immediate  charge  of  the  harbor  improvement,  are 
entitled  to  very  great  weight,  and  will,  I  doubt  not,  enable  yon 
to  reach  a  correct  conclusion. 

The  papers  above  referred  to  are  returned  herewith. 
I  am,  sir,  very  respectfully, 

BEKJAMIN  HABBIS  BBBWSTBB. 

Hon.  BoBBBT  T.  Lincoln, 

Secretary  of  War. 
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RELEASE  OF  MORTGAGE. 

It  is  competent  to  the  Secretary  of  the  Navy,  under  the  oircamstances 
stated,  to  release  a  certain  mortgage  giyen  by  Robert  L.  Stevens  on  the 
9th  of  September,  1848,  as  security  for  the  performance  of  a  certain 
contract  theretofore  entered  into  by  him  for  the  construction  of  a  war 
Tessel  since  known  as  the  "  Steyens  Battery." 

Department  of  Justiob, 

February  13,  1882. 

Sir:  I  have  examined  the  papers  which  accompanied  yoar 
letter  of  the  7th  instant,  relating  to  an  application  made  to 
you  for  a  release  of  the  mortgage  given  by  the  late  Robert 
L.  Stevens  on  the  9th  of  September,  1848,  as  security  for  the 
performance  of  a  certain  contract  theretofore  entered  into  by 
him  for  the  construction  of  a  war  vessel  since  known  as  the 
"  Stevens  Battery .'^ 

The  contract,  to  secure  the  performance  of  which  the 
mortgage  was  given,  was  made  by  the  Secretary  of  the  Navy 
with  Mr.  Stevens  under  authority  granted  by  the  act  of 
April  14, 1842,  chapter  22.  It  contained  a  stipulation  provid- 
ing for  the  execution  of  the  mortgage  which  is  recited  in  the 
latter,  and  also  a  further  stipulation  '^  that  when  the  said 
Stevens  shall  have  fully  completed  the  said  war  steamer, 
with  the  engines,  boilers,  and  their  dependencies,  her  arma- 
ment and  equipment  in  all  respects,  and  when  she  shall  have 
been  duly  delivered  to  and  received  by  the  agent  of  the 
United  States  according  to  the  terms  of  this  contract  and 
that  of  which  this  is  explanatory,  there  shall  then  be  paid  to 
the  said  Stevens,  etc.,  •  •  •  and  the  Secretary  of  the 
Na/vy  shaU  at  the  same  time  cancel  and  return  to  the  said  Stevens 
the  mortgage  deed  hereinbefore  specified  to  be  given  as  secu- 
rity for  the  faithful  performance  of  this  contract  on  the  part 
of  the  said  Stevens." 

By  later  legislation  of  Congress  (see  resolution  of  July  17, 
1862,  12  Stat.,  628,  and  resolution  of  July  1,  1870,  16 
Stat,  383),  all  interest  of  the  United  States  in  the  con- 
struction of  the  said  war  vessel  has  been  relinquished,  and 
the  contract  referred  to  virtually  rescinded.  The  mortgage, 
however,  still  appears  of  record  as  unsatisfied,  though  it  no 
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loDger  possesses  any  vitality,  and  yon  request  to  be  advised 
as  to  your  power  to  grant  the  application  for  its  release. 

Had  the  contractor  been  reqnired  to  go  on  and  perform 
the  contract,  it  is  very  dear  that  ai)on  performance  thereof 
he  woald  have  been  entitled  to  a  release  of  the  mortgage 
from  the  Secretary  of  the  Navy.  But  performance  of  the 
contract  having  been  waived  by  the  United  States,  and  the 
contractor  released  from  his  obligations  thereunder,  I 
submit  that  the  matter  now  stands,  in  so  far  as  the  mortgage 
is  concerned,  precisely  as  it  would  have  stood  if  the  contract 
had  been  performed.  And  as  in  that  event  it  would  have 
been  competent  to  the  Secretary  of  the  Navy,  and  moreover 
his  duty,  to  cancel  the  mortgage,  so  in  the  actual  stat^  of  the 
case  now  under  consideration  it  is  in  my  opinion  within  his 
competency  and  duty  to  do  the  same  act. 

I  will  add  that  the  mode  of  performing  this  act  is  not 
material,  provided  it  be  e£fective  under  the  local  law.  Accom- 
panying the  papers  herewith  is  a  ^*  satisfaction  "  piece,  which 
when  executed  and  acknowledged  will  be  sufficient  for  the 
purpose. 

I  am,  sir,  very  respectfully, 

S.  F.  PHIIiLIPS, 
AcHng  Attamey-OmerdL 

Hon,  W.  H.  Hunt, 

Secretary  of  the  Navy. 


MITIGATION  OF  FINES,  PENALTIES,  AND  FORFEITURES. 

Under  seotion  4751,  Revised  Statates,  the  Secretary  of  the  Navy  has  power 
to  mitigate,  before  trial  and  oouviction  of  the  offender,  any  fine,  penalty, 
or  forfeiture  incurred  under  the  provisioas  therein  referred  to. 

Where  proceedings  are  already  commenced,  it  is  the  duty  of  the  prosecut- 
ing officer,  upon  receipt  of  the  order  of  mitigation,  and  on  the  terms 
and  conditions  thereof  being  complied  with,  to  carry  it  into  effect  by 
discontinuing  the  proceedings. 

Department  of  Justiob, 

February  17  j  1882. 
Sir  :  Yonr  letter  to  this  Department  of  the  18th  of  SToyem- 
ber  last  directs  attention  to  an  application  made  to  3  on  by  B. 
S.  Taylor,  esq.,  on  behalf  of  three  persons  charged  with  nn- 
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lawfully  eutting  and  removing  timber  from  the  public  lauds 
in  Oherokee  County,  Ala.,  for  mitigation  of  penalties  and.  dis- 
continuance of  proceedings  against  them.  The  application 
is  accompanied  by  copies  of  the  complaint  in  each  case,  and 
also  other  papers  relating  to  the  matter ;  all  of  which  are 
herewith  returned. 

You  observe  that  the  proceedings  in  these  cases  were  not 
instituted  under  the  direction  of  your  Department,  but  tliat 
it  is  understood  that  the  offenders  have  not  yet  been  brought 
to  trial  And  you  request  an  opinion  upon  the  following 
questions:  ^^Has  the  Secretary  of  the  I^avy,  under  the  pro- 
visions of  section  4751  of  the  Revised  Statutes,  authorizing 
him  to  mitigate  fines,  etc.,  power  to  direct  a  discontinuance 
of  further  proceedings  in  these  cases  before  trial  and  con- 
viction of  the  offenders? " 

The  authority  of  the  Secretary  of  the  Navy  to  mitigate 
fines,  penalties,  and  forfeitures,  under  section  4751,  Revised 
Statutes,  was  considered  by  one  of  my  predecessors  in  an 
opinion  dated  January  23, 1878  (15  Opin  ,  436).  It  was  there 
held  that  such  authority  extends  to  any  fine,  penalty,  or 
forfeiture  incurred  under  the  provisions  of  the  sections  (2461, 
2462,  and  .2463)  designated  in  section  4751,  and  may  be  ex- 
ercised by  the  Secretary  as  well  where  the  proceedings,  civil 
or  criminal,  have  not  been  instituted  with  his  knowledge  and 
by  his  direction  as  where  they  have.  But  the  inquiry  whether 
it  can  be  exercised  before  trial  and  conviction  did  not  then 
arise  and  was  not  passed  upon.  This  inquiry,  however,  seem- 
ing to  be  involved  in  the  present  case,  I  assume  its  considera- 
tion to  be  within  the  scope  of  your  question. 

Section  4751  declares:  ^'All  penalties  and  forfeitures  in- 
curred under  the  provisions  of,  etc.,  shall  be  sued  for,  re- 
recovered,  distributed,  and  accounted  for,  under  the  directions 
of  the  Secretary  of  the  Navy,  etc.,  and  the  Secretary  is 
authorized  to  mitigate,  in  whole  or  in  part,  on  such  terms  and 
conditions  as  he  deems  proper,  by  an  order  in  writing,  any 
fine,  penalty,  or  forfeitures  so  incurred." 

The  penalty  or  forfeiture  is  ^Mncurred"  in  the  sense  in 
which  this  word  is  used  in  the  first  clause  of  that  section,  be- 
fore any  proceeedings  for  the  recovery  thereof  have  been 
commenced.    This  is  implied  by  the  words,  '^  shall  be  sued 
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for,"  etc.,  when  taken  in  connection  with  the  preceding 
words,  ^^  all  penalties  and  forfeitures  incurred,"  etc.  The  word 
<*  incurred,"  as  here  employed,  denotes  a  condition  of  liability 
to  the  penalty  and  forfeiture ;  the  meaning  of  the  clause  be- 
ing the  same  as  if  it  read,  <*  all  penalties  and  forfeitures  to 
tohich  any  person  has  become  liable  under  the  provisions^^^  etc. 

I  think  that  the  word  '^  incurred,"  as  used  in  the  last  clause 
of  the  section,  is  intended  to  be  understood  in  the  same  sense  in 
which  it  is  used  in  the  first;  and  that  when  a  person  becomes 
liable  to  a  fine,  penalty,  or  forfeiture  under  the  provisions 
referred  to  in  the  section,  such  fine,  penalty,  or  forfeiture  is 
**  so  incurred,"  within  the  meaning  of  the  last  clause,  though 
no  trial  may  have  yet  taken  place.  It  results  from  this  view 
that  the  authority  of  the  Secretary  to  mitigate  may  be  ex- 
ercised previous  to  trial  and  conviction  as  well  as  after;  the 
only  circumstance  or  coudition  necessary  for  its  exercise  being 
that  a  fine,  penalty,  or  forfeiture  has  been  incurred  as  above. 

Support  for  this  conclusion  is  derived  from  an  examination 
of  former  statutes  on  the  same  subject.  By  the  act  of  March 
1, 1817,  chapter  22,  the  penalties  and  forfeitures  thereby 
imposed  for  unlawfully  taking  on  board,  transporting,  or  ex- 
porting live-oak  or  red-cedar  timber  cut  on  the  public  lands 
were  authorized  to  be  mitigated  or  remitted  in  the  manner 
prescribed  by  the  act  of  March  3,  1797,  chapter  13.  Under 
the  latter  act  the  Secretary  of  the  Treasury  (after  a  summary 
inquiry  before  the  district  judge  as  there  provided)  had 
<' power  to  mitigate  or  remit"  certain  fiues,  penalties,  or  for- 
feitures, where,  in  his  opinion,  the  same  were  incurred  with- 
out willful  negligence,  or  any  intention  of  fraud  in  the  per- 
son or  persons  incurring  the  same,  <^  and  to  direct  the  prosecu- 
tion, if  any  shall  have  been  iustituted  for  the  recovery  thereof, 
to  cease  and  be  discontinued  upon  such  terms  or  conditions 
as  he  may  deem  reasonable  or  just."  Here  it  was  manifestly 
contemplated  that  the  power  to  mitigate  or  remit  might  be 
exercised  while  the  prosecution  was  pending  and  before  trial, 
if  not  previous  to  the  institution  of  the  prosecution.  The  pro- 
visions of  the  act  of  1817,  adverted  to  above,  appear  to  have 
been  superseded  by  those  of  the  act  of  March  2, 1831,  chapter 
66,  by  which  last-mentioned  act  the  power  to  mitigate  fines, 
penalties,  and  forfeitures  incurred  thereunder  was  conferred 
on  the  commissioners  of  the  Navy  pension  fund,  and  the 
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same  power  was  afterwards  devolved  npou  the  Secretary  of 
the  Navy  by  the  act  of  Jaly  11, 1832,  chapter  194.  In  tha 
absence  of  any  provision  in  the  acts  of  1831  and  1832  to  the 
contrary,  it  is  fair  to  presume  that  the  power  of  mitigation 
given  thereby  to  the  commissioners  of  the  Navy  pension 
fund  and  to  the  Secretary  of  the  Navy  was  exercisable  pend- 
ing the  prosecution  and  before  trial,  as  under  the  former  law. 
Section  4751,  Revised  Statutes,  but  reproduces  the  law  as  it 
stood  after  the  passage  of  the  act  of  1832. 

I  am  accordingly  of  opinion  that  under  section  4751,  Revised 
Statutes,  the  Secretary  of  the  Navy  has  power  to  mitigatCi 
before  trial  and  conviction  of  the  offender,  any  fine,  penalty, 
or  forfeiture  incurred  under  the  provisions  therein  referred 
to.  The  exercise  of  this  power  is  required  to  be  ^^  by  an  order 
in  writing,"  which  should  recite  or  refer  to  the  section 
under  which  it  is  issued,  and  express  the  <<  terms  and  con- 
ditions" of  the  mitigation.  Where  proceedings  have  been 
instituted,  it  would  be  the  duty  of  the  prosecuting  officer, 
upon  receipt  of  the  order,  and  on  the  terms  and  conditions 
thereof  being  complied  with,  to  carry  it  into  effect  by  discon- 
tinuing the  proceedings. 

Presuming  that  the  foregoing  furnishes  a  sufficient  answer 
to  the  question  propounded  by  you, 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 
servant, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  W.  H.  Hunt, 

Secretary  of  the  Navy. 


MAIL-CONTEACT  BIDDEE-BOND. 

The  Postmaster-General  may  reqaire  from  the  bidder  for  a  mail  contract 
conformity  to  all  proper  and  reasonable  admioistrative  regulations  of 
the  Post-Offioe  Department ;  and  if  the  bidder  neglectd  to  conform 
thereto,  his  bid  may  be  rejected. 

Caeeof  a  material  change  by  erasare  and  interlineation  in  the  bidder's 
bond,  where  no  attestation  by  a  witness  appears  thereon  that  snoh 
change  was  made  before  execution  of  the  bond,  considered. 

Department  op  Justioe, 

February  18, 1882. 
Sib  :  In  yonr  letter  of  the  l'6th  instant  yon  state  that  in 
the  bond  of  a  bidder  for  mail  rente  No.  40121  there  is  an 
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erasare  and  interlineation  changing  the  penalty  fix^m  $9,300 
to  $19,300,  and  there  is  no  attestation  of  the  witnesses  that 
fhe  change  was  made  before  the  bond  was  signed  and  sealed. 

To  yoar  first  question  upon  this  case  I  answer  that  such 
interlineation  does  not  invalidate  the  instrument  or  impair 
its  legal  effect,  it  in  fact  it  was  made  {fHor  to  the  execution 
of  the  bond.  The  attestation  of  witnesses  is  merely  for  con- 
venience of  proof.  The  law  does  not  require  that  there  shall 
be  witnesses  to  the  bond.  It  is,  however,  expedient  and  safe 
always  to  require  them,  and  that  a  note  should  be  made  by 
them  of  any  material  alteration. 

If  a  material  change  by  interlineation  or  otherwise  is  made 
in  a  bond  subsequent  to  its  execution,  the  instrument  is  there- 
by rendered  void,  unless  it  can  clearly  be  shown  that  after  the 
change  the  parties  assented  to  it,  and  still  acknowledge  the 
signing  and  sealing  as  their  act. 

Because  of  the  difBculty  of  making  proof  in  either  case,  it 
would  seem  to  be  extremely  hazardous  to  accept  a  bond  ap- 
pearing  upon  its  face  to  have  been  altered,  unless  by  a  note 
or  in  some  way  it  is  attested  that  the  change  was  made  with 
the  assent  of  the  parties. 

To  your  second  inquiry  I  reply,  that  the  Post-Office  Depart 
ment  may  require  conformity  by  the  bidder  to  all  proper 
and  reasonable  administrative  regulations,  and  if  he  neglects 
so  to  conform  his  bid  may  be  rejected. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWBTEB. 

Hon.  T.  O.  Howe, 

Postmaster-  General 


REGISTRT  OF  VESSELS. 

A  veflsel  bailt  in  the  United  States,  and  owned  wholly  by  oltisena 
thereof,  ia  entitled  to  be  registered  nnder  the  laws  of  the  United  States, 
although  she  may  have  fonnerly  belonged  to  citizens  of  a  foreign 
oonntiy. 

Department  of  Justice, 

February  20, 1882. 
Sir  :  The  question  submitted  to  me  by  your  letter  of  the 
16th  instant  is  this:  Is  a  vessel  answering  the  conditions  of 
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section  4136,  Bevised  Statotes,  except  that  she  was  bailt  in 
the  United  States  and  not  in  a  foreign  conntry,  entitled  to 
registry  f 

I  think  she  is. 

The  statutes  prescribing  the  terms  upon  which  vessels  may 
be  registered  should  be  read  together  in  order  to  ascertain 
their  true  intent  and  meaning. 

By  section  4132  vessels  bnilt  within  the  United  States,  and 
bdonging  wholly  to  citizens  thereof,  are  entitled  to  the  priv- 
ileges of  registry. 

The  case  in  hand  is  within  this  provision. 

The  vessel  was  built  in  the  United  States  and  is  now  owned 
wholly  by  a  citizen  of  the  United  States. 

But  meanwhile  she  has  been  owned  in  a  foreign  obuntry. 
If  she  had  been  built  there  also,  she  could  be  registered  under 
section  4136.  Does  the  fact  that  she  was  built  in  the  United 
States  deprive  her  of  the  privilege?  If  so,  a  condition  which 
gives  her  registry  in  section  4132  takes  it  away  in  section 
4136.  These  statutes  should  have  a  reasonable  construc- 
tion. 

The  whole  tenor  and  drift  of  them  from  section  4132  to 
4136  inclusive  is,  that  vessels  built  in  the  United  States  and 
owned  exclusively  by  citizens  of  the  United  States  may  be 
registered  or  enrolled,  and  may  then  claim  the  protection  of 
the  Oovemment;  and  foreign  vessels  which  shall  come  into 
the  possession  and  ownership  of  a  citizen  of  the  United  States 
in  the  manner  and  with  the  conditions  set  forth  in  section 
4136  are  also  entitled  to  the  privilege. 

Very  respectfully,  your  obedient  servant, 

BENJAMHT  HABBIS  BBEWSTEB. 

Hon.  Ohablbs  J.  FoLasB. 

Secrekiry  of  the  Treasurj/. 
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NATIONAL  BANKING  ASSOCIATIONS. 

National  banking  associations  organized  nader  the  act  of  February  S5, 
186:),  may  amend  their  articles  of  association  where  this  would  not 
be  in  conflict  with  the  provisions  of  the  statate. 

Where  such  associations  are  so  organized  for  a  period  of  less  than  twenty 
years  from  the  date  of  the  act  they  can  not,  by  amending  their  articles, 
extend  the  period  to  twenty  years  from  such  date. 

Where  the  articles  provide  for  an  increase  of  capital,  and  the  maximnm 
of  such  increase  is  once  fixed  by  the  determination  of  the  Comptroller 
of  the  Cnrreocy,  both  his  power  and  that  of  the  association  over  the 
subject  are  exhausted.  A  further  increase  and  a  new  maximum  can 
not  be  effected  by  an  amendment  of  the  articles. 

An  amendment  of  the  articles  providiug  for  an  increase  of  the  number 
of  directors  would  not  be  inconsistent  with  the  provision  of  section 
5139,  Revised  Statutes,  declaring  that  ''No  change  shall  be  made  in 
the  articles  of  association  by  which  the  rights,  remedies,  or  security 
of  the  existing  creditors  of  the  association  shall  bo  impaired." 

The  stockholders  of  an  expiring  association  may  organize  a  new  one, 
and  adopt  for  the  latter  the  name  of  the  former. 

An  association  may,  upon  the  expiration  of  the  period  limited  for  its 
duration,  convert  itself  into  a  State  bank  under  the  laws  of  theState, 
provided  it  has  liquidated  its  affairs  agreeably  to  the  laws  of  Congress ; 
and  after  it  has  thus  become  a  State  bank  it  may  reconvert  itself  into 
a  national  banking  association,  under  section  5154^  Revised  Statutes, 
and  adopt  the  name  of  the  expired  corporation  with  the  approval  of 
the  Comptroller  of  the  Currency. 

Department  op  Justice, 

February  23,  1882. 
Sib  :  Yoars  of  the  Ist  instant  inclosed  a  commanication 
from  the  Oomptroller  of  the  Garrency,  dated  the  10th  ultimo, 
suggesting  certain  questions  to  which  you  request  my  atten- 
tion. I  have  since  carefully  examined  these  questions,  and 
now  have  the  honor  to  submit  my  opinion  thereon.  They  are 
as  follows : 

(1)  ^<  Oan  national  banking  associations  organized  under 
the  act  of  February  25, 1863,  amend  their  articles  of  associa- 
tion f    (See  section  12  of  this  act.) 

(2)  *<  If  so,  can  associations  so  organized  for  a  period  of  less 
than  twenty  years  from  the  date  of  the  act,  under  the  terms 
of  section  11,  amend  their  articles  of  association  and  obtain 
thefbll  period  of  twenty  years  from  the  date  of  the  actf 
(See  sections  6,  6,  and  11  of  the  act  of  February  26, 1863.) 
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(3)  ^^  Woald  ail  amendment  of  articles  of  association  chang- 
ing the  maximum  originally  determined  be  inconsistent  with 
law,  provided  the  new  maximam  be  determined  b}*  the  Gomp* 
troller  of  the  Oarrencyf "  (Sections  5133,  5139,  and  5142^ 
Kevised  Statutes.) 

(4)  <^  Would  an  amendment  increasing  the  number  of  di- 
rectors originally  adopted  be  inconsistent  with  the  terms  of 
section  5139,  Revised  Statutes,  which  provides  that  no  change 
shall  be  made  by  which  the  rights,  etc.,  of  creditors  shall  be 
impaired?"    (See  section  5145,  Revised  Statutes.) 

(5)  ^<  When  the  periods  of  succession  of  national  banking 
associations  organized  under  any  of  the  laws  of  Congress 
expire,  is  there  anything  in  the  present  national  banking 
laws  of  the  United  States  to  prevent  those  who  may  have 
been  stockholders  of  expiring  corporations  from  organizing 
new  national  banking  associations  with  the  same  name  as 
those  formerly  possessed  by  the  expiring  associations,  pro- 
vided such  names  are  taken  with  the  approval  of  the  Comp- 
troller of  the  Currency  f " 

(6)  «<  Is  there  anything  to  prevent  national  banking  asso- 
ciations whose  periods  of  succession  expire  from  converting 
into  State  banks  under  the  enabling  actjs  of  the  various  States, 
and  subsequently  reconverting  under  section  5154,  Revised 
Statutes,  into  national  banking  associations  with  names 
which  had  been  previously  held  by  the  associations  whose 
corporate  existence  had  expired,  particularly  in  States  where 
there  are  also  laws  enabling  State  banks  to  convert  into 
national  banking  associations  f  How  would  it  be  if  there 
were  no  such  enabling  acts  as  the  ones  mentioned?" 

The  first  two  questions,  which  relate  to  the  amendment  of 
their  articles  of  association  by  national  banks  organized 
under  the  act  of  February  25,  1863,  may  be  appropriately 
considered  together. 

The  formation  of  national  banking  associations  under 
that  act  was  regulated  by  the  fifth  and  sixth  sections  thereof, 
which  provided  that  persons  (of  whom  the  number  was  not 
to  be  less  than  five)  uniting  to  form  such  an  association 
should,  under  their  hands  and  seals,  make  a  certificate  speci- 
fying its  name,  its  place  of  business,  the  amount  of  its  capi- 
tal stock,  and  the  number  of  shares  into  which  the  same  is 
272— VOL  XVII 19 
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dividod,  together  with  the  names  and  plaoes  of  residence  of 
the  shareholders,  and  the  number  of  shares  held  by  each. 
This  organization  certificate,  when  duly  acknowledged,  was 
to  be  transmitted  along  with  a  copy  of  the  articles  of  associ- 
ation adopted  to  the  Oomptroller  of  the  Oorrency,  who  was 
required  to  record  and  carefblly  preserve  both  instmments 
in  his  office. 

Section  11  of  the  same  act  declared  that  every  association 
so  formed  ^^may  make  and  use  a  common  seal,  and  shall  have 
succession  by  the  name  designated  in  its  articles  of  associa- 
tion, and  for  the  period  limited  therein,  not,  however,  ex- 
ceeding twenty  years  from  the  passage  of  this  act,"  and  by 
such  name  may  contract,  sue,  and  be  sued,  etc.,  and  <<make 
by-laws,  approved  by  the  Comptroller  of  the  Currency,  not 
inconsistent  with  the  laws  of  the  United  States  or  the  pro- 
visions of  this  act,  for  the  election  of  directors,  the  manage* 
ment  of  its  property,  the  regulation  of  its  afiEurs,  for  the 
transfer  of  its  stocks,"  etc 

Thus  an  association  formed  as  above  was  created  into  a 
corporation  of  limited  duration,  the  organization  certificate 
and  articles  of  association,  together  with  the  provisions  of 
the  statute  by  which  corporate  powers  were  conferred  and 
their  exercise  regulated,  constituting,  as  it  were,  its  charter. 
Sach  corporations  on  certain  preliminary  requirements  being 
complied  with  (see  sections  7,  9, 11, 15, 16)  was  authorized 
to  cany  on  the  business  of  banking  by  issuing  circulating 
notes,  discounting  bills,  receiving  deposits,  etc,  in  accord- 
ance with  the  provisions  of  that  act.    (Sec  17.) 

The  articles  of  association  are  in  themselves  a  contract 
which  is  fundamental  in  its  character  and  is  binding  upon 
all  the  parties  thereto  so  far  as  it  does  not  contravene  the 
law.  Yet,  when  regarded  irrespective  of  the  statutes,  they, 
like  articles  of  copartnership,  would  undoubtedly  be  subject 
to  any  modification,  though  they  could  not  be  varied  or 
altered  without  the  consent  of  each  party  unless  the  articles 
otherwise  provided.  By  section  12  of  the  act  of  1863  it  is  de- 
clared that  **  no  change  shall  be  made  in  the  articles  of  asso- 
ciation by  which  the  rights,  remedies,  or  secnrity  of  the  ex- 
isting creditors  of  the  association  shall  be  impaired."  This 
provision  is  re-enacted  in  section  12  of  the  act  of  June  3, 1864, 
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and  also  in  section  5139,  Bevised  Statutes.  Here^  in  forbid- 
ding certain  changes  in  the  articles,  the  power  to  change 
them  is  impliedly  recognized,  and  they  are  in  this  regard  left 
to  be  dealt  with  apon  the  footing  of  a  contract  simply.  In  view 
of  this  legislative  recognition  of  the  power  to  change,  it  most 
be  deemed  that  national  banking  associations  organized 
ander  the  act  of  1863  may  amend  their  articles  of  association, 
provided  the  amendment  is  not  prohibited  by  or  inconsistent 
with  the  statute. 

Becnrring  to  the  provisions  of  section  11  above,  it  will  be 
seen  that  a  banking  association  formed  nnder  the  actori863 
is  granted  <^  succession  by  the  name  designated  in  its  articles 
of  association,  and  for  the  period  limited  therein,"  not  ex- 
ceeding twenty  years  from  the  passage  of  the  act.  The  effect 
of  this  provision  is  the  same  as  if  the  name  designated  in  the 
articles  and  the  period  limited  therein  were  at  the  time 
when  the  corporation  comes  into  existence  expressly  em- 
bodied in  the  section.  Both  the  one  and  the  other  become 
theik  fixed  by  force  of  the  statute  and  must  so  remain 
until  Congress  authorizes  a  change.  In  neither  can  this  be 
accomplished  by  an  amendment  of  the  articles  alone.  I  re- 
mark in  this  connection  that  numerous  special  acts  have 
been  enacted  permitting  a  change  of  name  by  associations 
particularly  described  therein.  Such  legislation  is  indicative 
of  the  sense  of  Congress  on  this  point 

In  answer  to  the  first  and  second  questions  submitted,  I 
accordingly  reply :  (1)  That  associations  organized  under 
the  act  of  February  25. 1863,  can,  in  my  opinion,  amend  their 
articles  where  this  does  not  coufiict  with  the  provisions  of  the 
statute;  (2)  that  associations  so  organized  for  a  period  of 
less  than  twenty  years  from  the  dale  of  the  act  can  not,  in  my 
opinion,  by  amending  their  articles,  extend  the  period  to 
twenty  yearn  from  that  date. 

The  next  question  (the  third)  relates  to  the  increase  of  cap- 
ital stock.  Section  5142,  Bevised  Statutes,  enacts:  ^'Any 
association  formed  under  this  title  may,  by  its  articles  of 
association,  provide  for  an  increase  of  its  capital  from  time 
to  time  as  may  be  deemed  expedient,  subject  to  the  limita* 
tions  of  this  title.  But  the  maximum  of  such  increase  to  be 
provided  in  the  articles  of  association  shall  be  determined  by 
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the  Comptroller  of  the  Currency,''  etc.  Where  articles  of 
association  provide  for  an  increase  of  capital,  and  the  maxi- 
mum of  sach  increase  is  once  fixed  by  the  determination  of 
the  Comptroller,  I  am  of  opinion  that  both  his  power  and 
that  of  the  association  over  the  subject  are  exhausted,  and 
that  a  flirther  increase  and  a  new  maximum  can  not  be 
effected  by  an  amendment  of  the  articles.  The  power  to 
amend,  recognized  in  section  3739,  even  if  it  could  be  used 
to  introduce  in  the  articles  a  provision.for  an  increase  of  cap* 
ital,  under  section  3742,  where  such  provision  is  not  already 
contained  therein,  is  necessarily  controlled  by  the  terms  and 
limitations  of  the  latter  section.  I  accordingly  answer  the 
third  question  in  the  affirmative. 

In  regard  to  the  fouith  question,  I  submit  that  an  amend- 
ment of  the  articles  providing  for  an  increase  of  the  number 
of  directors  would  not  be  inconsistent  with  the  provision  of 
section  5139,  Bevised  Statutes,  that  <^no  change  shall  be 
made  in  the  articles  of  association  by  which  the  rights,  reme- 
dies, or  security  of  the  existing  creditors  of  the  association 
shall  be  impaired."  Obviously  such  an  amendment,  which 
concerns  only  the  government  of  the  corporate  body,  would 
not  affect  the  legal  rights  or  remedies  of  creditors,  or  in  con- 
templation of  law  their  security^ 

To  the  fifth  question  I  reply :  The  present  national  bank- 
ing laws  do  not  forbid  the  stockholders  of  an  expiring  cor- 
poration from  organizing  a  new  banking  association,  nor 
from  assuming  the  name  of  the  old  corporation  with  the  ap- 
proval of  the  Comptroller  of  the  Currency;  and  in  the 
absence  of  any  prohibition  to  that  effect,  no  legal  obstacle 
to  the  formation  of  a  new  aasociation  by  such  stockholders 
and  the  adoption  of  the  name  of  the  old  association  would, 
in  my  opinion,  exist. 

To  the  remaining  question  I  reply,  that  I  do  not  know  of 
anythiiig  to  prevent  a  national  banking  association,  upon 
the  expiration  of  the  period  limited  for  its  duration,  from 
being  converted  into  a  State  bank  under  the  laws  of  the  State, 
provided  it  hte  liquidated  its  afftiirs  agreeably  to  the  laws  of 
Congress;  nor,  after  it  has  thus  become  a  State  bank,  to  pre- 
vent such  bank  from  being  converted  back  into  a  national 
banking  association  under  section  5154,  Bevised  Statutes, 
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and  adopting  tbe  name  of  the  expired  corporation  with  the 
approval  of  the  Comptroller  of  the  Currency.  To  enable  a 
State  bank  so  to  reoonveit  itself  into  a  national  banking  as- 
sociation,  aathority  from  the  State  is  not  necessary.  (Casey 
V.  OaUiy  94  U.  S.  E.,  673.) 

I  return  herewith  the  papers  which  accompanied  your 
letter. 

I  am,  sir,  very  respectfully, 

BEI^JAMIN  HABBIS  BBEWSTEB. 

Hon.  Chable^  J.  Folqeb, 

Secretary  of  the  Treasury. 


BIDS  FOB  MATTi  CONTBACTS. 

The  atatatory  reqairementa  relative  to  bids  for  mail  oontraota  (by  whioh, 
inter  aUa^  every  proposal  moat  be  accompanied  by  bond  with  sureties) 
are  intended  to  protect  the  Gk>vemment  against  imposition  throogh 
worthless  bids. 

Where  snch  requirements  are  conformed  to  in  point  of  form,  but  the 
Postmaster-Gtoneral  is  satisfied,  from  reliable  information,  that  the 
bond  ia  worthless  and  therefore  unacceptable,  he  may  and  should 
treat  the  bid  as  though  it  were  unaccompanied  by  a  bond. 

Depabtment  op  Justiob, 

February  24,  1883. 

Sm:  Your  letter  of  the  14th  instant  inquires:  *< Can  the 
Postmaster-G«neral,  or  either  of  his  assistants,  reject  a  bid 
for  mail  service,  which  bid  is  correct  and  legal  in  form,  be- 
cause in  the  opinion  of  the  Postmaster  General,  or  in  the 
opinion  of  either  of  his  assistants,  the  sureties  upon  the  bond 
which  accompanied  the  bid  are  not  good  and  sufficient!" 

To  this  inquiry  I  have  the  honor  to  submit  the  following 
in  reply: 

The  Postmaster-General,  in  addition  to  duties  more  par- 
ticularly defined,  is  charged  with  the  general  superintend- 
ence of  the  business  of  his  Department  (sec.  306,  Eev.  Stat.), 
and  is  thus  invested  with  large  discretionary  powers. 

The  existing  statutory  provisions  relating  to  bids  for  mail 
contracts  are  intended  to  ser.ure  fair  competition  and  to 
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prevent  fictitious  or  ^^straw"  bidding*  To  this  end  it  is  re- 
quired that  <^every  proposal  for  carrying  the  mail  shall  be 
accompanied  by  the  bond  of  the  bidder,  with  sureties  ap- 
proved by  a  postmaster,"  etc,  and  besides  this,  other  require- 
ments (as  oaths  of  the  sureties  indorsed  on  the  bond,  and 
sworn  answers  by  same  to  interrogatories  prescribed  by  the 
Postmaster-Oeneral)  are  provided;  all  of  which  are  designed 
to  protect  the  Department  against  imposition  through  worth- 
less bids. 

These  provisions  are  not  meant  to  limit  the  discretion  of 
the  Postmaster-Oeneral,  with  which  he  is  invested  as  above, 
any  further  than  to  forbid  his  entertaining  a  bid  where  they 
are  not  complied  with.  If  they  have  been  conformed  to  in 
point  of /orm,  but  the  Postmaster-General  is  satisfied  from 
other  sources  of  information  that  the  bond  is  worthless,  I 
am  of  opinion  that  he  may  and  should  treat  the  bid  as  though 
the  bond  had  not  accompanied  it.  Such  action  not  being  in 
conflict  with  the  statute,  but  rather  in  furtherance  of  its  ob- 
jects, would  appropriately  fall  within  the  scope  of  his  general 
supervisory  authority  to  which  reference  is  above  made. 

The  provision  in  section  3949,  Revised  Statutes,  that  con- 
tracts *<8hall  be  awarded  to  the  lowest  bidder,'' etc,  must  be 
construed  in  connection  with  the  other  provisions  adverted 
to,  by  which  it  is  contemplated  that  a  bid  in  order  to  entitle 
it  to  consideration  should  have  with  it  an  acceptable  bond. 
A  worthless  bond,  though  regular  in  form,  can  not  be  re- 
garded as  such,  nor  does  the  party  ofiiering  it  thereby  become 
entitled  to  be  treated  as  a  bidder. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABRIS  BBEWSTEB. 

Hon.  T.  O.  Howe, 

Poatm&ster-GeneraL 
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UNION  PACIFIC  BAILROAD,  EASTERN  DIVISION. 

SmkbU  tluit  the  Uwt  aeotion  of  the  Union  Paoifio  Bailroad  Company, 
Eastern  DiTiaion  (formerly  the  Leavenworth,  Pawnee  and  Western 
Bailioad  Company),  was  in  £Mt  completed  prior  to  the  time  fixed  hy 
statute,  bat  not  accepted  by  the  President  until  about  four  months 
after  that  time. 

There  is  no  legal  objection  to  the  issue  of  patents  to  the  company  for 
lands  lying  along  such  section ;  but  delay  in  this  matter  suggested, 
in  Tiew  of  cixoomstances  stated. 

Department  of  Justiob, 

February  26, 1882. 
Sib  :  The  question  preseDted  for  my  opinion  by  your  let- 
ter of  the  4th  instant  mi^  be  resolved  into  two : 

(1)  Did  the  Leavenworth,  Pawnee  and  Western  Bailroad 
Company,  now  the  XTniou  Pacifie  Bailroad  Company,  East- 
em  Division,  finish  the  oonstraction  of  its  road  in  time  as 
fixed  by  law  f 

(2)  If  it  did  not,  is  there  any  law  requiring  the  Secretary 
of  the  Interior  to  withhold  from  the  company  patents  to  the 
lands  granted  by  the  act  of  July  1, 1862,  viz,  for  the  lands 
lying  along  the  last  section  of  constructed  road  not  com- 
plete at  the  time  fixed  by  the  statutes? 

It  appears  from  the  statement  of  the  Commissioner  of  the 
(General  Land  OfBce,  accompanying  your  letter,  that  the  time 
prescribed  by  the  act  of  July  1, 1862,  and  the  subsequent 
amendatory  acts,  for  the  completion  of  the  road,  expired  June 
27,  1872. 

It  farther  appears  that  as  early  as  October  26, 1870,  the 
president  of  the  road  claimed  that  it  had  been  completed, 
and  since  August  16  had  been  in  operation,  and  asked  for 
the  appointment  of  commissioners  to  examine  and  report 

The  vice-president  of  the  company  also,  November  9, 1870, 
made  a  similar  request,  accompanied  by  an  afBdavit  that  the 
road  had  been  finished. 

Commissioners,  as  required  by  the  fourth  section  of  the 
act,  were  appointed  January  13, 1871,  who  reported  that  the 
section  referred  to  had  been  completed,  and  recommended 
its  acceptance.  This  report,  however,  was  not  approved  by 
the  President. 
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A  Dew  coQimisHiou  was  afterwards  appoiated,  wbone  report^ 
dated  October  4, 1872,  was  approved  by  the  President  Octo- 
ber 19, 1872 — ^tbree  months  and  twenty-three  days  over  the 
time  prescribed  by  the  statute. 

It  appears  from  this  statement  that  the  last  section  of  the 
road  was  in  fact  completed,  though  not  accepted,  prior  to  the 
date  fixed  b}'  law. 

The  entire  road  has  been  accepted  by  the  President,  and 
tbe  Land  Office,  having  received  notice  of  such  acceptance, 
has  properly  considered  the  road  as  finished  in  time. 

The  time  that  elapsed  from  June  27,  1872,  the  date  fixed 
by  law,  and  October  19, 1872,  when  the  President  accepted 
tbe  road  as  finished,  is  not  sufficient  in  a  matter  of  this  kind 
to  be  taken  into  consideration.    Be  minimis  non  curat  lex. 

But  if,  upon  a  very  strict  construction  of  tbe  statutes,  you 
should  be  inclined  to  hold  that  the  road  was  not  complete 
until  so  pronounced  by  the  President,  and  that  the  three  or 
four  months  is  of  consequence  in  the  matter,  still  the  patents 
could  not  be  withheld  without  some  action  by  Congress,  or 
some  judicial  proceeding  on  the  part  of  the  United  States 
with  a  view  to  a  forfeiture,  or  an  extinguishment  of  the 
claim.    There  has  been  no  such  action  or  proceeding. 

No  forfeiture  has  been  incurred  under  the  law.  A  condi- 
tion of  forfeiture,  and  the  only  condition,  is  provided  in  sec- 
tion 17  of  the  law  of  1862,  which  is  to  this  effect:  that  if  the 
whole  road  was  not  completed  by  the  1st  day  of  July,  1876, 
then  the  said  roads,  with  all  their  lands  and  property  of 
every  sort,  should  be  forfeited  aud  taken  possession  of  by  the 
United  States. 

Even  if  the  facts  were  such  as  to  make  this  law  applicable 
(as  clearly  they  are  not),  some  action  by  Oongress  would,  1 
apprehend,  still  be  necessary,  or  some  judicial  proceeding  to 
declare  and  enforce  the  forfeiture. 

It  will  be  seen,  by  what  is  said  above,  that  in  my  opinion 
there  is  no  legal  objection  to  the  issue  of  the  patents. 

You  remind  me,  however,  that  there  is  some  agitation  in 
Oongress  in  respect  to  railroad  land  grants.  I  take  the  lib- 
erty to  suggest,  therefore,  that  action  in  the  matter  may  be 
delayed  so  that  the  executive  branch  of  the  Government 
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will  not  seem  to  oppose  or  throw  obstacles  in  the  way  of  any 
proposed  measures  of  Congress  upon  this  subject. 

If,  on  the  one  hand,  Congress  will  not  act,  the  railroad 
company  having  waited  so  long,  and  by  so  waiting*  involved 
itself  in  the  difficulty,  some  further  delay  will  not  inflict  upon 
it  serious  ii\jury ;  and,  on  the  other  hand,  should  Congress 
legislate  touching  the  question  of  issuing  these  patents,  and 
in  such  way  as  to  afifect  the  rights  of  the  company,  it  has 
its  remedy  in  the  courts  if  it  denies  the  power  of  Congress 
so  to  legislate  in  the  premises. 

As  requested,  I  return  herewith  the  Commissioner's  report. 
Very  respectfully,  your  obedient  servant, 

BENJAMm  HABBIS  BBEWBTEB. 

Hon.  S.  J.  EiBKWOOB, 

Secretary  of  the  Interior. 


CASE  OF  FITZ  JOHN  POBTEB. 

P.,  a  oommissioned  officer  of  the  Army,  was  tried  by  a  general  ooort- 
martial  and  sentenced  '^  to  be  cashiered  and  to  be  forever  disqualified 
from  holding  auy  office  of  trust  or  profit  under  the  Qovernment  of  the 
United  States.''  The  proceedings  and  sentence  of  the  court  having 
been  approved  and  confirmed  by  the  President,  the  officer,  iu  execution 
of  the  sentence,  waa  cashiered  and  dismisstsd  the  service:  Held,  that  it 
is  not  competent  to  the  President  now  t:i  set  aside  and  annul  tbe  find- 
ing and  sentence  ot  the  court,  and  to  nominate  the  officer  to  the  Senate 
for  restoration  to  his  former  rank  in  the  Army. 

Where  the  sentence  of  a  legally  constituted  court-martial,  in  a  case 
within  i  tsj  urisdic  tion,has  been  approved  by  the  re  vie  wing  authority  and 
carried  into  execution,  it  can  not  afterwards  bo  revised  and  annulled. 

Depabtment  OP  Justice, 

March  15,  1882. 
Sib  :  Mig.  Gton.  Fitz  John  Porter  was  in  1862-'63  tried  and 
convicted  by  a  general  conrt-martial,  and  sentenced  ^<  to  be 
cashiered  and  to  be  forever  disqaalified  from  holding  any 
office  of  trast  or  profit  under  the  Government  of  the  United 
States."  The  proceedings  and  sentence  of  the  coart  were 
subsequently  in  regalar  course  laid  before  the  President,  who, 
on  the  21st  of  January,  1863,  approved  and  confirmed  the 
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same;  and  by  his  order  of  that  date,  in  exeoation  of  the 
setitenoe,  it  was  <'  ordered  that  the  said  Fitz  John  Porter  be, 
and  hereby  is,  cashiered  and  dismissed  from  the  service  of  the 
United  States,  as  a  m%jor-general  of  volunteers,  and  as  colonel 
and  brevet  brigadier-general  in  the  regular  service  of  the 
United  States,  and  forever  disqualifled  from  holdingany  office 
of  trust  or  profit  under  the  Government  of  the  United  States." 
Thereupon  General  Porter  ceased  to  be  an  officer  of  the 
United  States,  and  his  name  was  accordingly  dropped  ftom 
the  rolls  of  the  Army. 

Afterwards,  in  1878,  upon  an  application  th4*n  made  by 
Oeneral  Porter  for  relief,  the  President  (in  order  that  he 
might  be  fully  informed  of  the  facts  of  the  case,  and  be  able 
to  act  advisably  on  said  application),  convened  a  board  of 
Army  officers  *'to  examine,  in  connection  with  the  recoid  of 
the  trial  by  court-martial  of  Major-General  Porter,  such  new 
evidence  relating  to  the  merits  of  said  case  as  is  now  on  file 
in  the  War  Department,  together  with  such  other  evidence 
as  may  be  presented  to  said  board,  and  to  report,  with  the 
reasons  for  their  conclusion,  what  action,  if  any,  in  their  opin- 
ion, justice  requires  should  be  taken  on  such  application  by 
the  President" 

The  board  so  convened  made  a  report  to  the  Secretary  of 
War  under  date  of  March  19, 1879,  in  which,  aft^r  giving  the 
results  of  their  investigations,  they  state  that  in  their  opinion 
^^justice  requires  at  his  [the  President's]  hands  such  action 
as  may  be  necessary  to  annul  and  set  aside  the  findings 
and  sentence  of  the  court-martial  in  the  case  of  M%j.  Gen. 
Fitz  John  Porter,  and  to  restore  him  to  the  positions  of  which 
that  sentence  deprived  him,  such  restoration  to  take  effect 
firom  the  date  of  his  dismissal  from  service." 

Ou  the  5th  of  June,  1879,  the  report  and  proceedings  of  the 
board  were  transmitted  to  Congress  by  the  President,  who, 
in  his  accompanying  message,  said :  <^  I  have  given  to  this  re- 
port such  examination  as  satisfies  me  that  I  ought  to  lay  the 
proceedings  and  conclusions  of  the  board  before  Congress. 
As  I  am  without  power,  in  the  absence  of  legislation,  to  act 
upon  the  recommendations  of  the  report,  further  than  by  sub- 
mitting the  same  to  Congress,  the  proceedings  and  conclusions 
of  the  board  are  transmitted  for  the  information  of  Congress, 
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and  such  action  as  in  your  wisdom  shall  seem  expedient  and 
just." 

There  has  since  been  no  legislation  by  Congress  on  the 
subject 

General  Porter  has,  howeyer,  in  a  communication  dated 
December  23, 1881,  renewed  his  application  to  the  President 
for  relief,  the  relief  there  asked  for  being  specifically  stated  by 
him  in  the  following  words :  *'  To  annul  and  set  aside  the 
finding  and  sentence  of  the  court-martial,  and  to  nominate 
me  to  the  Senate  for  restoration  to  my  rank  in  the  Ai-my 
under  act  of  Congress  of  1868.^ 

What  hereinafter  follows  is  addressed  to  the  question 
whether  it  is  competent  to  the  President  to  afford  the  appli- 
cant the  relief  he  asks,  under  existing  law  and  the  circum- 
stances of  this  case. 

^^n  entering  upon  the  question,  we  are  first  led  to  inquire 
as  to  the  source  of  the  jurisdiction  exercised  by  courts-mar- 
tial in  our  military  service.  That  has  been  precisely  and 
authoritatively  determined.  In  the  case  of  Dynes  v.  Hoover 
(20  How.,  65),  the  Supreme  Court  of  the  United  States,  after 
citing  section  8  of  the  first  article  of  the  Constitution,  which 
confers  upon  Congress  power  ^*to  make  rules  for  the 
Government  and  regulation  of  the  land  and  naval  forces ;" 
the  fifth  amendment  which  requires  a  presentment  of  a  grand 
jury  in  cases  of  capital  or  otherwise  infamous  crime,  but  ex- 
pressly excepts  from  this  requirement  ^*  casea  arising  in  the 
land  and  naval  forces ;"  aud  also  section  2  of  the  second 
article  which  declares  that  ^^  the  President  shall  be  com- 
mander-in-chief of  the  Army  and  Navy,"  remarks :  ^^  These 
provisions  show  that  Congress  has  the  power  to  provide  for 
the  trial  and  punishment  of  military  and  naval  offenses  in  the 
manner  then  and  now  practiced  by  civilized  nations,  and  that 
the  power  to  do  so  is  given  without  any  connection  between 
it  and  the  third  article  of  the  Constitution  defining  the  judi* 
cial  power  of  the  United  States ;  indeed,  that  the  two  powers 
are  entirely  independent  of  each  other." 

Congress,  in  the  exercise  of  this  power,  by  the  act  of  April 
10,  1806,  chapter  20,  enacted  rules  and  articles  for  the 
government  of  the  armies  of  the  United  States,  and  therein 
provided  for  the  creation  of  courts-martial  for  the  trial  of 
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military  offenses,  (see  that  act,  articles  64, 65,  et  $eq,).  These 
rales  and  articles,  as  modified  and  added  to  by  subsequent 
legislation,  were  in  force  when  the  proceedings  in  the  case 
of  Geueral  Porter  occurred.  And  in  this  connection  it  may 
also  be  stated  that  the  Supreme  Court  again  in  the  recent 
case  of  Exparte  Beed  (100  U.  S.,  13)  observes :  <^The  consti- 
tutionality of  the  acts  of  Congress  touching  Army  and  Navy 
courts  martial  in  this  country,  if  there  could  ever  have  been  a 
doubt  about  it,  is  no  longer  an  open  question  in  this  Courts." 

It  is  assumed  (there  being  no  allegation  to  the  contrary) 
that  the  court-martial  in  this  Ciise  was  constituted,  convened 
and  organized  in  conformity  with  the  law  of  the  military 
service  as  ordained  by  Congress,  that  it  had  jurisdiction  both 
of  the  offense  alleged  and  of  the  person  accused,  that  there 
was  no  fatal  irregularity  in  its  proceedings  nor  any  illegality 
in  its  sentence,  and  that  the  latter  was  confirmed  and  car- 
ried into  execution  agreeably  to  law.  Upon  this  state  of  facts 
it  may  be  inquired,  Has  the  President  power  now  to  review 
the  proceedings  of  the  court-martial  and  to  annul  its  sen- 
tence f  Unless  he  possesses  such  power,  it  is  submitted  that 
this  mode  of  relief  is  not  available. 

The  sixty-fifth  Arlicle  of  War  (act  of  April  10, 1806,  cited 
above)  provided  that  no  sentence  of  a  court-martial  shall  be 
carried  into  execution  until  after  the  whole  proceedings  shall 
have  been  laid  before  the  officer  ordering  the  same,  or  the 
officer  commanding  the  troops  for  the  time  being;  neither 
shall  any  sentence  of  a  general  court-martial,  in  the  time  of 
I)eace,  extending  to  the  loss  of  life,  or  the  dismission  of  a 
commissioned  officer,  or  which  shall,  either  in  time  of  peace 
or  war,  resi>ect  a  general  officer,  be  carried  into  execution 
until  after  the  whole  proceedings  shall  have  been  transmitted 
to  the  Secretary  of  War,  to  be  laid  before  the  President  of 
the  United  States  for  his  confirmation  or  disapproval,  and 
orders  in  the  case."  (See  also  Bevised  Statutes,  page  240, 
articles  105, 106,  108,  in  which  the  same  provision  is  embod 
ied).  Under  this  provision  it  was  that  the  proceedings  in 
the  case  of  General  Porter  were  laid  before  and  confirmed  by 
the  President ;  and  no  other  statutory  provision  then  existed 
or  now  exists  giving  him  a  power  of  review  over  such  case. 

In  the  case  of  Lieutenant  Devlin,  who  was  tried  by  a 
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general  conrtrinartial  in  1353,  and  sentenced  to  be  dismissed, 
and  whose  sentence  was  afterwards  approved  by  the  Presi- 
dent under  the  same  provision,  and  carried  into  execution, 
Attorney-General  Gashing  considered  the  question  whether 
the  proceedings  of  that  court-martial  could  then  (in  1854) 
lawfully  be  re-opened,  reviewed  and  set  aside ;  and  he  held 
that  they  could  not.  He  says  in  his  opinion  :  <^  The  decision 
of  the  President  of  the  TJuited  States,  in  cases  of  this  sort,  is 
that  of  the  ultimate  judge  provided  by  the  Constitution  and 
laws.  Like  that  of  any  other  Court  In  the  last  resort  of  law, 
it  is  final  as  to  the  subject  matter.  There  is  one,  and  but 
one,  legal  question,  which  would  be  competent  in  this  case 
after  the  final  decision  of  the  President  upon  it;  namely, 
that  of  nullity  of  the  proceedings,  as  being,  for  instance, 
coram  nonjudice^  or,  for  other  cause,  absolutely  void  ab  initio. '^ 
(6  opin.  370^71.) 

In  another  case  (that  of  Major  Howe)  the  same  Attorney- 
General  remarks :  ^'  Unless  the  memorialist  show  that  the 
court-martial  had  no  jurisdiction  over  the  case,  no  cognizance 
of  him  and  the  ofiense  charged,  his  memorial  must  be  una- 
vailing; for  tbc  President  of  the  United  States  has  not  now 
(in  1854)  any  rightful  authority  to  review  and  reverse  the 
sentence  of  a  court  pronounced  in  a  case  within  its  jurisdic- 
tion in  1842,  then  duly  approved  by  the  reviewing  power,  and 
actually  carried  into  full  and  complete  execution.  True  it  is 
that  the  office  and  powers  of  the  President  are  perpetual, 
and  every  successor  has  all  the  powers  which  his  predeces- 
sors had  whilst  in  office.  But  this  must  be  understood  of 
matters  executory,  of  things  to  be  done,  and  not  in  relation 
to  matters  executed,  rightfully  and  legally  transacted."  (6 
Opin.  607.) 

To  the  same  effect  are  the  earlier  opinions  given  by  Attor- 
neys General  Legar6  and  Nelson  (4  Opin.,  170  and  274),  and 
also  the  later  opinions  given  by  Attorney-General  Bates  (10 
Opin.,  64 ;  11  Opin.,  19).  The  latter,  iu  his  opinion  last  cited, 
uses  this  language :  ^'  Undoubtedly  the  President,  in  passing 
upon  the  sentence  of  a  court-martial  and  giving  to  it  the  ap- 
proval without  which  it  can  not  be  executed,  acts  judicially. 
The  whole  proceeding  from  its  inception  is  j  adicial.  The  trisd, 
finding,  and  sentence  are  the  solemn  acts  of  a  court  or- 
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ganized  and  oondacted  under  the  aathority  and  aooording 
to  the  prescribed  forms  of  law.    It  sits  to  pass  upon  the 
most  sacred  qaestions  of  hnman  rights  that  are  ever  placed 
on  trial  iu  a  coart  of  jastice ;  rights  which  in  the  very  nature 
of  things  can  neither  be  exposed  to  danger  npr  entitled  to 
protection  from  the  nncontroUed  will  of  any  man^  bat  which 
mast  be  a<\jadged  according  to  law.    And  the  act  of  the  offi- 
cer who  reviews  the  proceedings  of  the  coart,  whether  he  be 
the  commander  of  the  fleet  or  the  President,  and  withoat 
whose  approval  the  sentence  can  not  be  ezeoated,  is  as  mach 
a  part  of  the  jadgment  according  to  law  as  is  the  trial  or 
the  sentence.    When  the  President,  then,  performs  the  duty 
of  approving  the  sentence  of  a  court-martial  dismissing  an 
officer,  his  act  has  all  the  solemnity  and  significance  of  the 
jadgment  of  a  coart  of  law.    As  it  has  to  be  performed  un- 
der the  same  sanctions,  so  it  draws  with  it  the  same  conse- 
quences.   Now  one  of  these  consequences  is  that  where  a 
judgment  has  been  regularly  entered  in  a  case  proi>erly 
within  the  judicial  cognizance,  from  which  no  appeal  has 
been  provided  or  taken,  and  it  has  been  followed  by  execu- 
tion, it  is  final  and  conclusive  upon  the  party  against  whom 
it  is  entered;  and  this  effect  attaches,  in  my  opinion,  to  the 
action  of  the  President  in  approving  the  sentence  of  a  court- 
martial  dismissing  an  officer,  after  that  approval  has  been 
consummated  by  actual  dismissal." 

Furthermore,  the  Supreme  Oourt  in  the  case  otSx  parte 
Beed,  above  cited,  referring  to  a  general  court-martial  whose 
doings  were  involved  in  that  case,  says :  **  It  is  the  organ- 
ism provided  by  law  and  clothed  with  the  duty  of  adminis- 
tering justice  in  this  class  of  cases.'  •  •  •  Its  judgments, 
when  approved  as  required,  rest  on  the  same  basis,  and  are 
surrounded  by  the  same  considerations  which  give  conclu- 
siveness to  the  judgments  of  other  legal  tribunals,  inddding 
as  well  the  lowest  as  the  highest,  under  like  circumstances." 

Here  it  is  proper  to  add  that  the  very  inquiry  now  under 
examination  has  been  resolved  in  the  negative  by  the  delib- 
erato  decision  of  a  former  administration,  as  appears  by  the 
message  of  the  President  of  June  5, 1879,  hereinbefore  re- 
ferred to,  transmitting  to  Oongress  die  report  and  proceed- 
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iDgs  of  a  board  of  Army  officers  apoii  the  case  of  Oeneral 
Porter.  The  conclusion  then  reached  was  that  the  Presi- 
dent was  *'  without  power,  in  the  absence  of  legislation,  to  act 
npon  the  recommendations  of  the  report  further  than  by  sab- 
mitting  the  same  to  Congress.''  This  conclusion  is  a  denial 
of  the  existence  of  any  power  in  the  President  to  review  and 
<^  to  annul  and  set  aside  the  findings  and  sentence  of  the 
court-martial "  in  that  case  as  recommended  by  the  board; 
and  it  is  entitled  to  great  weight,  as  being  the  view  not  only 
of  the  President  himself,  but  presumably  that  of  his  Cabinet, 
among  whose  members  were  meu  eminent  in  the  profession 
of  the  law. 

These  opinions  of  my  predecessors  and  of  the  Supreme 
Court,  and  also  the  decisions  last  above  mentioned,  all  go  to 
establish  this  proposition :  That  where  the  sentence  of  a 
legally-constituted  court-martial  in  a  case  within  its  jurisdic- 
tion has  been  approved  by  the  reviewing  authority  and  car- 
ried into  execution,  it  can  not  afterwards  under  the  present 
state  of  the  law  be  revised  and  set  aside.  The  proceedings 
are  then  at  an  end,  and  the  action  thus  had  upon  the  sen- 
tence is  in  contemplation  of  the  law  jfSnal. 

I  am  unable  to  arrive  at  a  different  conclusion,  and  I 
accordingly  hold  that  in  the  case  under  consideration  the 
President  has  no  power  to  review  the  proceedings  of  the 
court-martial  and  annul  its  sentence. 

It  follows  fiK>m  this  view  that  the  President  can  afford  the 
applicant  no  relief  through  a  revision  of  the  sentence  in  his 
case. 

That  sentence  involved  immediate  dismissal  from  the  Army 
and  disability  to  hold  office  thereafter.  The  dismissal  is  an 
accomplished  feu^t,  and  so  far  the  sentence  is  completely  exe- 
cuted; the  disdlyUity  is  a  continuing  punishment,  and  in  regard 
to  that  the  sentence  is  being  executed.  The  latter  may  be 
remitted  by  the  exercise  of  the  pardoning  power,  but  the 
former  can  not  in  any  way  be  affected  thereby.  Thus  a 
pardon  would  not  restore  the  applicant  to  the  office  in  the 
military  service  from  which  he  was  dismissed.  {Ex  parte 
Garland,  4  WalL,  333.)  This  could  only  be  done  by  an  appoint- 
meiUxmdet  special  authority  from  Congress;  since  by  the 
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general  law  of  the  military  uervice  appomtments  to  the  rank 
of  general  officers  are  to  be  made  by  ideotion  from  the  Army, 
and  all  vacancies  in  established  regiments  and  corps  to  the 
rank  of  colonel  are  required  to  be  filled  by  promotion  accoitl- 
iug  to  seniority,  except  in  cases  of  disability  or  other  incom- 
petency. (Army  Regulations  of  1881,  article  G ;  14  Opin., 
499.)  In  this  connection  I  remark  that  the  act  of  1868, 
referred  to  by  General  Porter  in  his  letter  of  request,  was, 
as  its  title  imports,  only  meant  to  be  declaratory  of  the  law, 
namely:  that  an  officer  cashiered  or  dismissed  by  sentence 
of  a  court-martial  can  not  be  otherwise  restored  to  the  mili- 
tary service  than  through  a  new  appointment  with  the  con- 
sent of  the  Senate.  The  law  is  the  same  as  to  officers  of  the 
Army  who  cease  to  be  such  in  any  other  way  {Mimmack  \\ 
United  States^  97  U,  S.,  427 ;  Blake  v.  United  States,  103 
U.  S.,  237.)  Power  to  appoint  is  not  conferred  by  that 
statute.  This  power  remains  subject  to  the  g<  iieral  law 
already  skd verted  to;  and  in  the  absence  of  special  authority 
from  Congress,  it  can  only  be  exercised  W7th  respect  to  a 
person  who  has  ceased  to  be  an  officer  in  the  manner  above 
stated,  where  it  might  equally  well  be  exercised  if  such  per- 
son had  never  been  an  officer  in  the  military  service. 

Upon  the  general  question  considered,  the  conclusion 
arrived  at  is  that  it  is  not  within  the  competency  of  the 
President  to  afford  the  applicant  the  relief  he  has  asked  for; 
that  is  to  say,  that  it  is  not  competent  to  the  President  to 
annul  and  set  aside  the  finding  and  sentence  of  the  coart- 
martial  and  to  nominate  him  to  the  Senate  for  restoration 
to  his  former  rank  in  the  Army. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  President. 
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The  President  has  power  to  designate  one  of  his  ezeontive  clerks  to  sign 
for  him,  and  in  his  name,  all  patents  for  land,  etc. ;  and  should  an  exi- 
gency of  the  public  serrice  require  it,  he  is  authorized  to  appoint  an 
assistant  to  aid  in  performing  that  duty,  so  long  as  the  exigency  exists. 

Department  of  Justice, 

March  16, 1^82. 

Sm :  I  have  examined  a  qaestion  which  has  arisen  as  to 
the  power  which  the  President  has  by  statate  to  appoint 
officers  to  sign  his  name  to  patents  for  lands,  etc. 

The  provision  contained  in  the  eighth  clause  of  part  3, 
section  1,  of  the  act  of  June  19,  1878  (Sapp.  Bev.  Stat.,  p. 
378),  substitutes  for  the  secretary  provided  for  in  section 
450,  Revised  Statutes,  one  of  the  executive  clerks  in  the 
President's  office,  to  be  designated  by  the  President. 

Section  450  is  not  wholly  repealed,  but  only  as  much  of  it 
as  is  repugnant  to  the  later  statute,  viz,  that  of  June  19, 
1878.  The  provision  in  respect  to  the  duty  of  signing,  for 
the  President,  his  name  to  patents  for  land,  etc.^  is  not 
repealed;  but  in  respect  to  the  officer  who  is  to  perform  that 
duty  it  is  repealed,  being  repugnant  to  the  later  statute. 

^^If  the  later  statute  is  upon  the  same  subject-matter  with 
the  former  and  introduces  some  new  qualification  or  modifi- 
cation so  that  it  is  impossible  both  should  be  in  force,  then 
the  later  repeals  the  former ;  but  if  it  be  possible  that  both 
can  stand  by  construction,  the  question  resolves  itself  into 
an  inquiry,  what  was  the  intention  of  the  Legislature  f " 

*<  Affirmatives  in  statutes  that  introduce  new  laws  imply  a 
negative  of  all  that  is  not  in  the  purview.  So  that  a  law 
directing  a  thing  to  be  done  in  a  certain  manner  implies 
that  it  shall  not  be  done  in  any  other  manner."  Mr.  Justice 
Thompson,  in  United  States  v.  Oaseof  HairpenciU^  cited  below. 

See  note  5,  on  page  155,  Potter's  Dwarris  on  Statutes; 
Davien  v.  Fairbom^  3  Howard,  d36 ;  TJiiited  States  v.  Case  of 
BairpencilSj  1  Paine,  400. 

There  is  no  doubt  that  it  was  the  intention  of  Congress 
that  one  of  the  President's  clerks  should  perform  the  duty 
required  of  a  secretary  in  section  450.     The  secretary's 
function  taken  away,  his  office  went  with  it 
272— VOL  xvn ^20 
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Section  451  of  the  Revised  Statutes  is  not,  as  I  think, 
materially  affected  by  the  later  legislation.  It  is  not  re- 
pealed, expressly  or  by  implication.  The  officer  whom  the 
President  is  by  that  section  aathorized  to  appoint,  for  a  tem- 
porary purpose,  is  called  an  assistant  secretary.  If  the 
condition  set  forth  in  the  section  exists,  the  President  may 
appoint  an  assistant  to  aid  in  the  work  to  be  done,  and  it  is 
of  little  consequence  whether  he  is  called  an  assistant  secre- 
tary or  an  assistant  to  the  executive  clerk. 

As  the  law  now  stands,  the  President  has  power  to  desig- 
nate one  of  his  executive  clerks  to  sign  for  him,  and  in  his 
name,  all  patents  for  land,  etc.,  and  if  patents  should  accumu- 
late and  the  number  be  so  large  that  they  can  not  be 
signed  within  a  reasonable  time  he  is  authorized  to  appoint 
an  assistant  to  aid  in  performing  the  duty,  so  long  as  the 
exigency  exists. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTBB. 

The  President. 


CLAIM  OF  WILLIAM  O.  LANGFORD. 

Opinion  of  Attorney-General  Williaau,  of  May  3,  1875  (14  Opin.,  569),  as 
to  the  rights  of  claimant  in  640  acres  of  land  within  the  Nes  Peroes 
Indian  reservation  in  Idaho  Territory,  le-aflOrmed;  and  adioUed  that 
he  has  no  snch  possessory  interest  in  snoh  land  as  wonid  warrant  the 
Interior  Department  in  accepting  the  compromise  proposed. 

Department  of  Justice, 

March  17, 1882. 

Sir:  In  yoar  letter  of  the  lOth  March,  1882,  yoa  request  my 
opiuion  upon  the  qaestion  whether  or  not  William  O.  Lang- 
ford  has  snch  a  title  to,  or  interest  in,  640  acres  of  land  apon 
the  Nez  Perces  Indian  Agency  in  Idaho  as  would  warrant 
the  Interior  Department  in  accepting  a  compromise,  and  ask- 
ing Congress  for  an  appropriation  of  such  sum  as  might  be 
required. 

The  report  of  the  Commissioner  of  Indian  AfEedrs,  trans- 
mitted with  your  communication,  corresponds  in  its  state- 
ments with  the  state  of  facts  upon  which  Mr.  Attorney-Gen- 
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eral  Williams  expressed  his  opinion  of  Ifiay  3,  1875,  and  I 
agree  with  him  that  ^*  the  title  imparted  by  the  acts  of  1848 
and  1853  was  at  that  period,  and  has  ever  since  continned  to 
be,  sabject  to  the  Indian  right  of  occupancy  in  said  tribe,  the 
eojoyment  of  which  right  moreover  is  assured  thereto  by  the 
Government  by  solemn  treaty  stipulations.  Such  being  the 
case,  it  can  not  be  doubted  that  until  this  Indian  right  is  ex- 
tinguished the  holder  of  said  title  has  no  right,  merely  by 
virtue  of  that  title,  to  enter  upon  and  take  possession  of 
the  premises."    (14  Opin.,  568.) 

The  occupancy  of  the  land  by  the  American  Board  of  Com- 
missioners for  Foreign  Missions  from  1836  to  1847  was  by  the 
consent  and  allotment  of  the  tribe;  the  occupancy  by  the 
United  States  since  1862  has  been  by  a  similar  consenti  man- 
ifested by  the  treaties  of  1855  (12  Stat,  957),  and  1863  (14 
St(kt,  467).  Chief-Justice  Marshall,  in  Johnson  v.  Mcintosh 
(8  Wheaton,  543),  speaking  of  a  deed  poll  executed  by  the 
Illinois  Indians,  said  (p.  593):  ^^If  an  individual  might  ex- 
tinguish the  Indian  title  for  his  own  benefit,  or,  in  other 
words,  might  purchase  it*  still  he  could  acquire  only  that 
titie.  Admitting  their  power  to  change  their  laws  or  usages 
so  far  as  to  allow  an  individual  to  separate  a  portion  of  their 
lands  fix>m  the  common  stock  and  hold  it  in  severalty,  still  it 
is  part  of  their  territory  and  is  held  under  them  by  a  title 
dependent  on  their  laws.  The  grant  derives  its  efficacy  from 
their  will,  and  if  they  choose  to  resume  it  and  make  a  differ- 
ent disposition  of  the  land  the  courts  of  the  United  Statos 
can  not  interpose  for  the  protection  of  the  title.  •  •  • 
If  they  annul  the  grant,  we  know  of  no  tribunal  which  can 
revise  and  set  aside  the  proceeding." 

It  is  not  suggested  in  the  present  case  that  any  grant  was 
made  by  the  Nez  Percys  to  the  board,  and  it  is  Mr  to  assume 
that  the  inducement  for  the  allotment  was  the  appreciation 
by  the  tribe  of  the  benefits  which  the  agents  of  the  board 
had  come  there  to  confer  on  them.  If  the  presence  of  the 
board  became  diatasteful  to  them,  I  know  of  no  law  to  pre- 
vent the  annulment  of  the  allotment  and  the  resumption  of 
the  land. 

When  in  1855  they  reserved  the  premises  {inter  alia)^  and 
in  1862  permitted  the  establishmetut  of  the  agency  on  the 
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loctiSj  it  may  well  .be  considered  either  that  they  no  longer 
desired  the  presence  of  the  board  or  that  they  deemed  the 
board  to  have  forfeited  its  rights.  This  view  is  strengthened 
by  the  fact  that  in  article  10  of  the  treaty  of  1855  (12  Stat., 
960),  express  provision  is  made  for  the  allotment  to  William 
Craig  of  a  tract  then  occupied  by  him.  Again  in  article  8 
of  the  treaty  of  1863  (14  Stat.,  651),  it  appears  that  the  In- 
dians in  coancil  expressed  a  desire  that  Robert  Newell 
shonld  have  confirmed  to  him  a  tract  which  had  been  given 
to  him  by  an  instrument  in  writing,  signed  by  several  chiefs 
of  the  tribe,  dated  Jane  9th,  1861  (very  shortly  after  the  agent 
of  the  board  had  made  his  api)earance  and  demanded 
possession  of  the  land  in  controversy). 

The  tribe  again  ignored  the  claim  of  the  board  by  apply- 
ing in  1868  for  amendments  to  the  treaty.  These  amend- 
ments, as  agreed  npon,  provided  inter  alia  for  the  survey  of 
the  reservation  and  for  the  allotment  of  all  lands  susceptible 
of  cultivation  and  suitable  for  Indian  farms  ^^  which  are  not 
now  occupied  by  the  United  States  for  military  purposes,  or 
which  are  not  required  for  agency  or  other  buildings  and 
purposes  provided  for  by  existing  treaty  stipulations." 

Mr.  Langford's  present  right  of  possession,  therefore,  is  one 
which  neither  the  courts  nor  the  Executive  may  regard. 
Whether  the  tribe  will  confer  a  new  privilege  or  will  con- 
firm the  old  privilege  to  one  who  holds  out  none  of  the 
original  inducements  rests  in  its  discretion. 

In  addition  to  a  surrender  of  all  his  rights  and  claim  to  the 
land,  Mr.  Langford  offers  in  the  settlement  proposed  a  re- 
lease of  all  claims  and  rights  to  sue  for  damages  for  acts 
done  by  any  officer  of  the  United  States  during  the  progress 
of  the  dispute.  As  I  am  not  informed  of  any  illegal  acts 
done  by  officers  of  the  United  States  during  the  dispute,  this 
release  does  not  seem  to  me  of  any  appreciable  value. 

Hefhrther  offers  to  execute  a  paper  binding  him  to  take  no 
further  steps  to  carry  into  execution  the  judgment  recovered 
against  Newell  in  the  district  court.  To  the  immunity  thus 
offered  I  attach  no  value,  for  the  following  reasons: 

On  the  12th  of  November,  1874,  by  virtue  of  a  writ  of  exe- 
cution under  the  judgment  Langford  was  put  in  possession. 
The  judgment  was  thus  executed  and  satisfied.    His  subse- 
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qaent  onster  in  Jane,  1876,  was  not  by  Newell,  nor  by  any 
one  acting  through  or  under  him.  A  new  action,  and  not  a 
writ  on  the  old  judgment,  would  be  his  proper  remedy.  As 
he  does  not  assert  any  possession  since  1874,  his  right  of 
action  became  barred  in  1879.  (Sec.  5,  act  of  January  23, 1864 ; 
Civil  Code  of  Idaho,  1880-1881,  sec.  145.) 

By  sections  430,  434  (Civil  Code)  he  can  only  obtain  a  writ 
of  execution  after  Ave  years  by  leave  of  the  court  upon  mo- 
tion or  by  judgment  for  that  purpose  founded  upon  supple- 
mental pleadings.  Upon  notice  of  such  motion,  or  of  such 
supplemental  proceedings,  the  satisfaction  of  the  judgment 
and  the  want  of  privity  between  Newell  and  the  present 
occupants  will  prove  a  successful  obstacle. 

In  the  suit  Newell  set  up  no  title  under  the  United  States, 
and  if  he  had  done  so  ihey  are  not  bound  by  the  judgment 
against  him.  (Oarr  v.  United  StateSj  98  U.  S.,  433.)  In 
such  supplemental  proceedings,  or  on  the  motion,  it  would 
be  set  forth  that  '^  the  possession  attempted  to  be  assailed 
was  that  of  the  United  States,"  and  as  was  said  by  Bradley, 
J.,  in  Carry.  United  States^  supra^  <^wheu  this  is  made  ap- 
parent by  the  pleadings  or  the  proofs,  the  jurisdiction  of  the 
court  ought  to  cease." 

These  questions,  however,  may  well  be  left  to  the  courts  to 
determine,  if  Mr.  Langford  persists  in  his  efforts  to  regain 
possession  by  means  of  writs  of  execution  under  the  judg- 
ment against  Newell. 

I  am  clearly  of  opinion  that  Langford  has  no  such  posses- 
sory interest  in  the  land  in  question  as  would  warrant  the 
Interior  Department  in  accepting  the  proposed  compromise. 

It  remains  to  consider  his  title  to  the  premises.  The 
American  Board  came  within  the  provisions  of  the  act  of 
1853,  and  therefore  the  title  to  the  land  was  confirmed  and 
established  in  it  That  title  was  remised,  released,  and  quit- 
claimed to  Langford  in  1868.  It  is  not  intimated  in  your 
communication  that  any  other  title  is  asserted,  and  as  the 
board  is  estopped  by  its  quitclaim  deed,  and  as  section  ;i3, 
act  of  January  16,  1864  (Laws  of  Idaho),  permits  a  sale  of 
real  estate,  notwithstanding  a  possession  adverse  to  the 
vendor,  I  see  no  reason  why  hU  the  title  of  the  board  is  not 
vested  in  Mr.  Langford.     When  the  Nt*z  Perces  tribe  cedes 
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the  land  in  qaestion  to  the 'United  States,  it  woald  seem  that 
they  woald  take  it  for  the  benefit  of  Langford  and  his  heirs. 

Whether  the  United  States  will  have  any  use  for  this 
property  after  it  ceases,  by  virtue  of  a  cession  of  the  tribe, 
to  be  part  of  the  reservation,  what  value  should  be  attached 
to  Langford's  title  by  reason  of  the  buildings  which  may  be 
left  on  the  premiRes  when  the  cession  shall  occur,  or  what 
would  now  be  a  reasonable  price  for  his  statutory  title,  are 
questions  which  I  do  not  discuss. 

BENJAMIN  HARRIS  BREWSTER. 

The  Secretary  of  tb:e  Interior. 


CASE  OF  cadet  WHITTAKER. 

In  general,  courts-martial  are  governed  by  the  same  roles  of  evidence 
which  govern  the  ordinary  courts  of  criminal  jurisdiction.  These 
rules  (where  not  provided  by  statute)  are  supplied  by  the  common 
law. 

Evidence  of  handwriting,  by  comparison  of  hands,  is  inadmissible  on  a 
trial  by  court-martial,  excepting  where  the  writing,  acknowledged 
to  be  genuine,  is  already  in  evidence  in  the  case,  or  the  disputed 
writing  is  an  ancient  documeut. 

The  admission  of  such  evidence  is  error,  for  which,  if  it  was  material  to 
the  finding  of  the  court,  the  sentence  of  the  latter  should  be  set  aside. 

Department  op  Justice, 

March  17,  1882, 

Sir  :  Yoar  letter  of  the  6th  instant  states  that  Cadet  John- 
son O.  Whittaker,  of  the  Military  Academy,  has  been  tried 
by  a  court' martial  on  two  charges,  the  second  of  which  is 
<<  false  swearing,  to  the  prejudice  of  good  order  and  military 
discipline;''  that  among  the  specifications  in  support  of  this 
charge  is  one  to  the  effect  that  he  falsely  testified  before  a 
court  of  inquiry  that  a  certain  note  of  warning  was  received 
by  him,  and  that  the  same  was  not  written  by  himself;  and 
that  the  court-martial  found  him  guilty  of  the  specifications 
under  said  charge  and  of  the  charge  itself,  as  also  of  the 
first  charge,  and  sentenced  him  accordingly.     Yon  add : 

^^  The  record  is  now  under  examination  by  me,  and  I  find 
that  on  the  trial  the  court,  notwithstanding  the  objection  of 
the  accused,  admitted  in  evidence,  to  be  used  as  standards 
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of  comparison  by  experts  in  handwriting  with  the  said  note 
of  warning,  a  considerable  nnmber  of  papers  testified  to  be 
in  the  handwriting  of  the  ac^ased,  which  papers  were  not 
in  evidence  for  any  other  parpose  than  to  be  used  as  snch 
standards,  and  were  so  nsed  by  the  experts. 

^' After  the  overruling  of  his  objection  to  their  admission, 
counsel  for  the  accused,  in  reply  to  a  question  by  a  member 
of  the  court,  said :  <  I  believe  we  can  not  question  their  genu- 
ineness.' 

<<A  large  amount  of  testimony  adverse  to  the  accused,  by 
experts,  based  on  their  comparison  of  these  standards  with 
the  note  of  warning,  was  introduced  by  tne  judge-advocate 
on  the  part  of  the  United  States. 

^^  In  preparing  to  submit  the  case  to  the  President  for  final 
action,  grave  doubts  have  been  raised  in  my  mind  as  to  the 
legality  of  the  action  of  the  court  admitting  the  evidence  I 
have  mentioned,  and  I  have  the  honor  to  invite  an  expression 
of  your  opinion  on  the  subject." 

It  appears  by  your  statement  that,  in  order  to  prove  that  a 
certain  paper  (the  ^^  note  of  warning")  which  was  in  evidence 
in  the  case,  and  of  which  the  accnsed  swore  in  a  former  pro- 
ceeding that  he  was  not  the  author,  had  in  fact  been  written 
by  him,  a  number  of  other  papers  testified  to  as  being  in  his 
handwriting,  but  not  othendse  in  evidence  in  the  case^  were 
allowed  by  the  court  (though  objected  to  by  him)  to  be  used  as 
standards  of  comparison  by  experts,  whose  testimony  based 
on  a  comparison  of  the  first-mentioned  paper  with  these  stand- 
ards was  admitted  in  behalf  of  the  prosecution  \  and  the 
inquiry  involved  is,  whether  the  admission  of  this  testimony 
was  not  error  for  which  the  sentence  of  the  court  should  be 
set  aside. 

As  no  rules  of  evidence  are  specially  prescribed  by  Con- 
gress for  the  observance  of  courts- martial,  it  must  be  deemed 
that  such  coui*ts  are  contemplated  to  be  governed  in  general 
by  the  same  rules  of  evidence  which  govern  the  ordinary 
courts  of  criminal  jurisdiction  (2  Opin.,  344;  3  Oreenl.  Ev., 
sec.  476;  and  compare  Moere  v.  United  States^  91  U.  S.,  270). 
These  rules  are  supplied  by  the  common  law,  excepting,  of 
course,  where  others  are  provided  by  statute,  in  which  case 
the  latter  prevail. 
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According  to  the  rale  of  the  common  law,  as  laid  down  by 
the  English  conrts,  evidence  of  handwriting  by  comparison  of 
bands  is  inadmissible,  except  where  the  writing  acknowledged 
to  be  genuine  is  already  in  evidence  in  the  canse  or  the  dis- 
puted writing  is  an  ancient  document ;  these  exceptions  being 
allowed  of  necessity  {Doej  d.  Perry  v.  Newtony  1  TS,  &  P., 
1 ;  5  A.  &  E  ,  514).  In  a  later  case,  Mr.  Justice  Patterson* 
referring  to  the  one  just  cited,  said :  "  This  court  recently 
has  expressly  determined  that  documents  irrelevant  to  the 
issues  on  the  record  shall  not  be  received  in  evidence  at  the 
trial  in  order  to  enable  a  jury  to  institute  such  a  comparison. 
Much  less  can  it  be  permitte<l  to  introduce  them  in  order  to 
enable  a  tdtness  to  do  so  f    (5  A.  &  B.,  734.) 

In  the  United  States  the  courts  generally  adopt  the  same 
view,  where  not  controlled  by  statutes.  Thus  the  Supreme 
Court  of  the  United  States  in  Strother  v.  Ltieas  (6  Pet.,  763), 
remarks :  *^  It  is  a  general  rule  that  evidence  by  comparison  of 
hands  is  not  admissible  where  the  witness  has  had  no  previous 
knowledge  of  the  handwriting,  but  is  called  upon  to  testify 
merely  from  a  comparison  of  hands.  There  may  be  cases 
where,  firom  the  antiquity  of  the  writing,  it  is  impossible  for 
any  living  witness  to  swear  that  he  ever  saw  the  party  write, 
and  where  comparison  of  handwriting  with  documents  known 
to  be  in  his  handwriting  has  been  admitted.  But  these  are 
extraordinary  instances,  arising  from  the  necessity  of  the 
case,"  etc.  And  in  the  recent  case  of  Moore  v.  United  States 
(91  U.  S.,  270),  the  Supreme  Court  again  recognizes  the  same 
rule.  Here  the  question  was  whether  the  Court  of  Claims 
may  determine  the  genuineness  of  a  signature  by  comparing 
it  with  the  signature  of  the  party  to  another  paper.  ^*  By 
the  general  rule  of  the  common  law,"  observes  the  court^ 
^^  this  can  not  be  done  either  by  the  court  or  a  jury ;  and  that 
is  the  general  rule  of  this  country,  although  the  courts  of  a 
few  States  have  allowed  it,  and  the  legislatures  of  others  have 
authorized  it.  *  *  *  But  the  general  rule  of  the  common 
law  disallowing  a  comparison  of  hand  writing  as  proof  of  signa- 
ture has  exceptions  equally  as  well  settled  as  the  rule  itself. 
One  of  these  exceptions  is,  that  if  a  paper  admitted  to  be  in 
the  handwriting  of  the  partj',  or  to  have  been  subscribed  by 
him,  is  in  evidence  for  some  other  purpose  in  the  cause,  the 
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signature  or  paper  in  question  may  be  compared  with  it  by 
the  jury"  (see  also  United  States  v.  Chamberlain^  12  Blatch., 
390;  United  States  v.  Craig^  4  Wash.  0.  C,  729,  and  United 
States  V.  Proutj  4  Or.  0. 0.,  301).  To  these  authorities  may  be 
added  the  following  cases  in  the  State  courts,  in  which  the 
general  rule  of  the  common  law,  as  above,  appears  to  have 
been  adopted;  {Miles  v.  Loomis^  75  N.  T.,  288;  The  State  v. 
Clinton^  67  Mo.,  380 ;  Jones  v.  The  State^  60  Ind«,  241 ;  Board 
of  Trustees  v.  Misenheimery  78  111.,  22 ;  First  National  Bank  v. 
Bohert,  41  Mich.,  709;  KirJcsey  v.  Kirksey,  41  Ala.,  626;  Pope 
v.  AsJceWj  1  Ird.  (N.  C.)  Bep.,  16;  Hawkins  v.  OrimeSj  13  B. 
Mou.  (Ky.)  Rep.,  257 ;  Tome  v.  Park  Branch  B.  B.  Co.,  39  Md., 
36 ;  Clay  v.  Anderson^s  Admr.,  10  W.  Va.,  29 ;  Kinney  v.  Flynn, 
2  R.  I.,  319;  Ila^ley  v.  Gaudy^  28  Tex.,  211 ;  Bonfs  Admr.  v. 
Kik?s  Admr.j  1  Leigh's  (Va.)  Rep.,  216;  Clark  v.  BhodeSy  2 
Heisk.  (Tenn.)  Rep.,  206 ;  The  State  v.  Miller ^  47  Wis.,  530 ;  The 
State  V.  FritZf  23  La.,  An.,  55).  In  Pennsylvania,  evidence 
by  comparison  of  handwriting  is  not  allowed  as  independent 
proof,  and  where  allowed  the  comparison  can  be  made  only 
by  the  jury  {Anmiek  v.  Mitchell^  82  Pa.  State,  211 ;  Haycock  v. 
Qreup,  67  Pa.  State,  438). 

The  rule  of  the  common  law  above  stated,  which,  as  the 
foregoing  citations  indicate,  has  the  approval  of  the  general 
current  of  judicial  authority  in  this  country »  both  federal  and 
State,  must  be  deemed  to  be  binding  upon  courts-martial  as 
a  rule  of  evidence;  and  the  admission  of  the  testimony  ob- 
jected to  by  the  accused,  in  the  case  under  eonsideration, 
being  plainly  a  violation  of  that  rule,  this  is  error,  for  which 
(assuming  such  testimony  to  be  material  to  the  finding  of 
the  court)  the  sentence  should,  in  my  opinion,  be  set  aside. 
Justice  forbids  the  enforcement  of  a  sentence  which  is  founded 
upon  a  conviction  illegally  obtained. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Robert  T.  Lincoln, 

Secretary  of  War. 


314  HON.   BENJAMIN   HARRIS   BREWSTER 


Blc 


ELECTION  LAWS  OP  UTAH. 

PezBons  appointed  under  the  bi^^amy  act  of  Biaroh  29,  1882,  chapter  47, 
aection  9,  to  perform  the  duties  of  the  regiatration  and  election  offices, 
thereby  declared  vacant,  have  anthority  to  administer  all  oaths  which 
the  former  incnmbents  of  these  offices  were  aathorized  to  administer 
in  the  performance  of  the  duties  thereof. 

Departicent  op  Justice, 

Mareh  22, 1882. 

Sir  :  In  reply  to  your  inqairy  of  yesterday,  I  have  the 
honor  to  state  that  apon  examination  of  the  recent  polygamy 
act  with  the  election  laws  of  Utah  Territory,  I  entertain  no 
doubt  that  those  persons  who  may  be  appointed  under  the 
former  to  perform  the  duties  of  the  registration  and  election 
offices  thereby  declared  vacant  will  have  authority  to  admin- 
ister all  oaths  which  the  former  incumbents  of  these  offices 
were  authorized  to  administer  in  the  performance  of  the 
duties  thereof,  whether  as  regards  the  registration  of  voters, 
the  conduct  of  elections,  or  the  receiving  or  rejection  of  votes 
in  that  Territory.  This  must  be  the  effect,  as  I  conceive,  of 
section  9  of  the  aforesaid  act,  which  in  terms  devolves  upon 
the  persons  so  appointed  <<  each  and  every  duty  relating  to 
the  registration  of  voters,  the  conduct  of  elections,"  etc.,  to 
be  performed  <'  under  the  existing  laws  of  the  United  States 
and  of  said  Territory.^ 

By  the  Territorial  law  (act  of  February  22, 1878,  chapter 
12),  both  the  registration  officers  and  the  judges  of  election 
are  authorized  to  administer  oaths  wherever  necessary  to 
carry  the  same  into  effect.  The  recent  act  of  Congress,  while 
it  introduces  a  new  mode  of  appointing  these  officers,  leaves 
unchanged  their  functions,  duties,  and  powers. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BBEW8TEB. 

Hon.  S.  J.  EiRKWOOD, 

Secretary  of  ike  Interior. 
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CLAIM  OF  REDICK  McEEE. 

The  deoision  of  the  Secretary  of  the  Interior  of  July  27,  1877,  upon  the 
claim  of  Redick  McKee,  made  under  the  act  for  the  relief  of  the  latter, 
approved  March  3, 1877,  viz:  that  the  claimant  wae  entitled  to  bo 
re-imbnraed  the  money  paid  ontbyhim  as  interest  on  money  borrowed 
for  the  QoTemment,  is  as  &r  as  the  Secretary  was  authorized  to  go,  and 
an  allowanoe  of  interest  on  the  amount  so  paid  out  would  have  been 
unwarranted. 

It  is  a  general  rule  that  interest  is  not  allowable  on  claims  against  the 
GoTernment.  The  exceptions  to  this  rule  are  found  only  in  oases 
where  the  demands  are  made  under  special  oontraots,  or  special  laws, 
expressly  or  by  yery  clear  implication  providing  for  the  payment  of 
interest. 

In  view  of  the  decision  referred  to,  the  claim  should  now  be  treated  as 
rw  judicata. 

No  rule  of  administrative  practice  is  better  settled  than  that  when  a 
matter  has  once  been  passed  upon  and  finally  disposed  of  by  the  head 
of  a  Department,  it  should  not  be  disturbed  or  re-opened  by  his  suo- 
oeesors^  excepting  under  extraordinary  circumstances,  such  as  the  dis- 
covery of  new  facts,  and  the  like. 

The  fact  that  an  application  for  reexamination  had  been  made  to  and 
had  not  been  acted  upon  by  the  head  of  Department  by  whom  the  de- 
oision was  rendered,  does  not  withdraw  the  case  from  the  operation  of 
the  rule. 

Department  of  Justioe, 

March  28,  1882. 

Sir  :  I  have  considered  the  question  in  the  claim  of  Bedick 
McKee,  formerly  disbursing  agent  of  the  Indian  depart- 
ment in  California,  submitted  in  your  letter  of  the  10th  of 
January  last.  The  facts  of  the  case,  as  stated  by  you,  are 
as  follows : 

<^  Mr.  McKee,  as  disbursing  officer  of  a  commission  of 
which  he  was  a  member,  rendered  an  account  to  the  Govern- 
ment showing  a  balance  due  him  May  5, 1853,  on  account  of 
disbursements  of  $9,671.56,  of  which  sum  $6,000  was  money 
borrowed  by  him  in  1852  to  meet  his  disbursements,  the 
Government  not  having  placed  in  his  hands  a  sum  sufficient 
to  meet  the  expenses  incurred  by  the  commissioners.  His 
account  was  suspended  under  the  rules  of  the  Indian  service 
and  the  regulations  governing  the  accounting  officers  of  the 
Treasury  until  the  4th  of  August,  1865,  when  he  was  allowed 
thereon  $2,234.57. 
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<<  In  Jane,  1866,  a  farther  allowance  of  $560.26  was  made 
aud  the  balance  of  the  account  remained  suspended.  He 
then  applied  to  Congress  for  relief,  and  on  the  23d  of  June, 
1870,  a  joint  resolution  (16  Stats.,  667)  was  passed,  authoriz- 
ing the  Secretary'  of  the  Interior  to  examine  the  claim  of 
Bedick  McKee,  on  account  of  the  disbursements  referred  to, 
and  to  cause  payment  to  be  made  of  the  whole,  or  as  much 
thereof  as  he  may  find  to  be  just  aud  equitable,  provided 
that  the  amount  so  paid  shall  be  accepted  in  full  discharge 
of  the  entire  claim.  Under  this  resolution  he  was  allowed 
$6,864.83,  which  amount  was  paid  July  10, 1870,  and  was  a 
payment  in  full  of  his  account  a8  rendered  in  May,  1853. 

<' Still  claiming,  however,  that  the  settlement  of  the 
account  mentioned  did  not  make  good  th«  losses  sustained 
by  him  as  disbursing  agent  for  the  Government,  he  again 
memorialized  Congress  on  the  subject,  and  an  act  for  his 
relief  was  approved  March  3,  1877,  (19  Stat.,  541),  provid- 
ing, ^  That  the  memorial  and  claims  of  Redick  McKee,  late 
disbursing  agent  of  the  Indian  department  in  Califor- 
nia, (Miscellaneous  Document  102  printed  Tebruary  25, 
1871),  be,  aud  hereby  are,  referred  for  examination  and  set- 
tlement to  the  Secretary  of  the  Interior.  If  the  Secretary 
shall  find  the  allegations  aud  statements  of  the  claimant 
verified  by  the  records  of  the  Department,  or  other  satis- 
factory evidence,  he  shall  allow  him  such  relief  as  may  be 
equitable  and  just,  to  be  paid  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated.' 

^<  Under  this  act  my  immediate  predecessor  examined  the 
claim  and  made  certain  allowances,  which,  however,  are  not 
satisfactory  to  the  claimant,  and  heasks  further  consideration. 

<^  His  claim,  under  the  act  of  1877,  rests  upon  the  alleged 
losses  by  reason  of  moneys  paid  out  as  interest  on  the  $6,000 
borrowed  from  1852  to  1857,  amounting  to  $8,100,  sale  of 
real  estate  in  San  Francisco  to  satisfy  mortgage  given  to 
secure  the  loan  mentioned,  etc.  All  the  points  involved  in 
the  case  seem  to  have  been  passed  upon  by  my  predecessor, 
unless  it  be  the  question  whether,  under  the  act  of  1877, 
there  can  be  allowed  interest  on  the  $8,100  paid  by  McEee 
for  the  use  of  the  $6,000  borrowed  by  him  for  the  United 
States. 
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<*  The  $8^00  was  allowed  by  Secretary  Schurz,  in  decision 
of  July  27,  1877  (see  iDclosed  pamphlet,  page  13),  not  as 
interest,  but  as  moneys  actually  paid  oat  for  the  ose  and 
benefit  of  the  Government.  In  subsequent  decisions  made 
by  him  in  the  case  he  allowed  inteiest  on  the  value  of  the 
house  sold  under  mortgage.  The  question  submitted  for 
your  opinion  is  whether,  in  view  of  the  foregoing  facts,  it 
is  competent  under  the  provisions  of  the  act  of  March  3, 
1877,  to  allow  interest  on  the  $8,100  paid  out  by  McEee  for 
the  use  of  the  96,000  borrowed  by  him  in  1852  for  the  use 
of  the  Government,  or  should  the  whole  matter  be  consid- 
ered as  settled  and  dosed  by  the  decisions  of  my  predecessor, 
and  therefore  res  judicata  1^ 

A  letter  subsequently  received  from  you,  dated  the  13th 
of  January,  inclosed  House  Mis.  Doc  No.  102,  Forty-first 
Congress,  third  session,  being  a  memorial  of  Etedick  McEee, 
praying  certain  allowances. 

By  the  above-mentioned  act  of  March  3, 1877,  the  memo- 
rial and  claims  of  McKee  set  forth  in  said  document  were 
referred  for  examination  and  settlement  to  the  Secretary  of 
the  Interior,  who  was  directed  to  allow  the  claimant  '^  such 
relief  as  may  be  equitable  and  just"  in  case  his  allegations 
and  statements  should  be  found  verified  by  the  Department 
records  or  other  satisfactory  evidence.  Among  other  claims 
stated  in  the  memorial  and  thus  referred  was  the  following : 

^'An  allowance  for  the  interest  I  [the  claimant]  had  to  pay 
on  money  borrowed  for  the  payment  of  Government  debts, 
or  interest  at  the  legal  rates  in  California  on  the  amount 
admitted  and  paid." 

The  Secretary  in^  a  decision  made  upon  this  claim,  dated 
July  27, 1877,  held  that  the  claimant  was  entitled  to  be  re- 
imbursed the  money  paid  out  by  him  as  interest,  and  that  the 
act  of  1877  authorized  a  settlement  with  him  for  the  money 
so  expended,  and  the  claimant  was  accordingly  allowed 
therefor  the  sum  of  $8,100. 

The  question  submitted  limits  the  present  investigation  to 
the  following  subjects  of  inquiry :  (1)  Whether  under  the 
^ct  of  1877  interest  is  allowable  on  the  $8,100  so  paid  out  by 
the  claimant  as  above ;  or  (2)  whether  this,  in  view  of  the 
aforesaid  decision,  is  to  be  considered  res  judicata. 
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Becurring  to  the  claim  on  which  ^e  sam  of  $8,100  was 
allowed,  it  will  be  observed  that  this  claim  was  substantially 
for  interest  paid  by  the  claimant  on  money  borrowed  for  the 
Ck>vemment  As  stated  in  his  memorial,  it  was  for  ^<  an 
allowance  for  the  interest  he  had  to  pay  on  money  borrowed 
for  the  payment  of  Gk>vernment  debts."  Such  being  the 
claim  referred  by  Congress  to  the  Secretary  for  settlement, 
and  there  being  nothing  therein  which  calls  for  or  snggests 
the  allowaDce  of  interest  on  the  amonnt  so  paid,  it  seems  to 
me  that  the  Secretary  went  as  far  as  he  was  authorized  to 
go  when  he  ascertained  and  allowed  the  amount  of  interest 
paid  by  the  claimant  on  the  amount  borrowed,  and  that  an 
allowance  of  interest  on  the  Amount  thus  paid  would  have 
been  unwarranted. 

The  general  rule  is  that  interest  is  not  allowable  on  claims 
against  the  Government.  The  exceptions  to  this  rule  are 
found  only  in  cases  where  the  demands  are  made  under 
special  contracts,  or  special  laws,  expressly  or  by  very  clear 
implication  providing  for  the  payment  of  interest  (7  Opin., 
523;  9  Opin.,  57).  <^An  obligation  to  pay  it,''  observes 
Attomey-Gleneral  Black  in  the  opinion  last  cited,  ^^  is  not  to 
be  implied  against  the  Government  a.s  it  is  against  a  private 
party,  from  the  mere  fact  that  the  principal  was  detained 
firom  the  creditor  after  his  right  to  receive  it  had  accrued." 

I  am  unable  to  discover  anything  in  the  act  of  1877,  re- 
garded either  alone  or  in  connection  with  the  daimaut's 
memorial,  which  withdraws  the  present  case  from  the  opera- 
tion of  the  rule  above  adverted  to. 

But  even  if  interest  on  the  amonnt  paid  by  the  claimant 
might  have  been  allowed  under  the  act,  I  think  the  claim 
must  note  be  treated  as  res  judicata.  The  decision  and  allow- 
ance of  your  predecessor  thereon  were  a  final  disposition  of 
the  subject,  and  no  rule  of  administrative  practice  is  better 
settled  than  that  when  a  matter  has  once  been  passed  upon 
and  finally  disposed  of  by  the  head  of  a  department  it  should 
not  be  disturbed  or  reopened  by  his  successors,  except  under 
extraordinary  circumstances,  such  as  the  discovery  of  new 
facts  and  the  like,  which  form  exceptions  to  the  rule,  but 
none  of  which  exist  in  the  present  case  (16  Opin.,  489 ;  15 
Opin.,  315 ;  13  Opin.,  387). 
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It  is  urged  in  behalf  of  claimant  by  counsel  that  in  the 
present  case  his  letter  to  year  predecessor,  dated  February 
289 1881,  must  be  regarded  as  an  application  for  a  re-exami- 
nation of  the  daim,  and  that  said  letter  not  having  been 
acted  upon  by  your  predecessor,  the  application  may  now 
be  entertained  by  you.  But  that  such  application  was  made 
and  not  acted  upon,  as  above,  does  not,  I  think,  withdraw 
the  case  from  the  operation  of  the  rule  just  referred  to,  and 
this  view  is  fortified  by  an  opinion  of  one  of  my  predecessors 
in  a  similar  case  (16  Opin.,  452). 

Accordingly,  in  direct  answer  to  your  question,  I  have  the 
honor  to  reply  that,  in  my  opinion,  interest  on  the  $8,100 
paid  out  by  McKee  for  the  use  of  the  $6,000  borrowed  is 
not  allowable  under  the  act  of  March  3, 1877,  and  moreover 
that  this  matter,  in  view  of  the  action  of  your  predecessor, 
should  be  treated  as  res  judicata. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBBW8TEB. 

Hon.  8.  J.  Kibe:wood, 

Secretary  of  the  Interior. 


CASE  OF  MASTER  LUCIEK  YOUNQ. 
Y.  was  adyanoed  twenty-five  nambers  on  the  Nayy  lift,  under  section 
1506  Revised  Statutes,  whereby  he  was  promoted  from  the  grade  of  en- 
sign to  that  of  master,  to  which  latter  grade  he  was  confirmed  March 
3y  1879,  to  take  rank  trom  November  d4,  1877 :  BM  that  his  increased 
pay  commenced,  not  at  the  date  from  which  he  took  rank  as  master, 
but  at  the  date  of  Mb  appointment  as  master  (Biarch  3,  1879). 

Depabtmbnt  of  Justice, 

March  29, 1882. 

Sra :  Yoar  letter  of  the  23d  altimo,  in  relation  to  the  case 
of  Master  Laden  Young,  of  the  Navy, states:  "  Mr.  Yonng 
was  advanced  twenty-five  nambers  on  the  Navy  list,  nnder 
the  provisions  of  section  1506  of  the  Revised  Statutes,  which 
advancement  promoted  him  from  the  grade  of  ensign  to  that 
of  master,  and  he  was  confirmed  in  this  grade  March  3, 1879, 
to  take  rank  November  24, 1877,  ftom  which  latter  date  he 
claims  to  be  entitled  to  the  pay  of  master. " 

The  qoestion  involved  is,  whether  by  law  the  pay  of  Mr. 
Yonng,  as  master,  commenced  at  the  date  of  his  appoint* 
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meut  (March  3, 1879),  or  at  the  date  from  which  he  was  to 
take  rank  (November  27, 1877). 

Previous  to  the  act  of  July  16, 1870,  chapter  295,  the  gen- 
eral rale  was  that  the  increased  pay  of  all  promoted  officers 
in  the  Navy  commenced  from  the  date  of  the  signature  of 
an  appointment  to  perform  the  duty  of  the  higher  grade,  if 
one  was  given  before  the  issue  of  a  commission,  or  from  the 
date  of  the  commission  if  no  appointment  was  previously 
given.  (Navy  Reg.,  ed.  of  1865,  par.  1162 ;  ibid.  ed.  of  1870, 
par.  1508.)  But  this  rule  was  changed  by  that  act,  the  sev- 
enth section  thereof  providing  that  thereafter  ''the  increased 
pay  of  a  promoted  officer  shall  commence  from  the  date  he  is 
to  take  rank  as  stated  in  his  commission."  The  provision  of 
the  act  of  1870  just  quoted,  which  was  general  and  applied 
to  any  promoted  officer,  was  repealed  by  the  act  of  June  5, 
1872,  chapter  306,  and  the  following  proviso  enacted :  "  That 
if  such  officer  shall  have  been  promoted  in  course  to  fill  a  va- 
cancy, and  shall  have  been  in  the  performance  of  the  duties 
of  the  higher  grade  from  the  date  he  is  to  take  rank,  he  may 
be  allowed  the  increased  pay  from  that  date."  By  the  latter 
provision  only  those  officers  who  are  "promoted  in  course  to 
fill  a  vacancy,"  and  have  been  in  the  performance  of  the  duties 
of  the  higher  grade  from  their  ranking  date,  become  entitled 
to  the  increased  pay  from  that  date.  Officers  otherwise  pro- 
moted are  impliedly  excluded.  With  these  officers,  therefore, 
it  must  be  deemed  that  their  increased  pay  was  contemplated 
to  commence  at  the  date  of  appointment. 

The  provision  of  the  act  of  1872  is  substantially  embodied 
in  section  1561  Revised  Statutes,  and  thus  the  law  as  to  the 
commencement  of  the  pay  of  promoted  officers  in  the  Navy 
remains  what  it  was.  As  Mr.  Young  was  not  '^  promoted  in 
course  to  fill  a  vacancy,"  his  claim  is  obviously  inadmissible 
nnder  that  section.  The  result  I  arrive  at  is,  that  under  the  law 
as  it  stood  when  he  was  advanced  (which  is  still  in  force),  his 
increased  pay  commenced  not  at  the  date  from  which  he  takes 
rank  as  master,  but  at  the  date  of  his  appointment  as  such. 
I  have  the  honor  to  be,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  W.  H.  Hunt, 

Secretary  of  the  Navy. 
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EVELETH'S  CASE. 

Under  a  proviBion  in  the  act  of  June  16,  1680,  enabling  the  Secretary  of 
War  **  to  cause  to  be  conatmotod  a  fire-proof  roof  for  the  building  at 
the  comer  of  Seventeeuth  and  F  streets/'  in  WasbiugtoD,  D.  C,  Mr. 
James  Eveleth,  a  clerk  in  the  office  of  the  Chief  of  Engineers,  was 
designated  by  the  Secretary  as  his  agent  to  take  charge  of  and  super- 
intend the  work,  and  was  allowed  a  conapensation  of  $300  per  month 
from  the  date  of  such  designation  until  the  completion  of  the  work. 
For  the  same  period  the  salary  of  E.  as  clerk  was  suspended,  and  in 
effect  his  duties  as  such  also,  these  being  performed  by  another  person 
who  received  the  pay  therefor:  Held  that  it  was  competent  to  the  Sec- 
retary to  employ  E.  as  above,  and  compensate  him  out  of  the  fund  ap- 
propriated for  the  service,  and  that  this  case  is  not  within  section  1766 
Bevised  Statutes,  there  being  no  *' additional  pay,  extra  allowance,  or 
compensation"  received  by  E. 

Depabtment  op  Justice, 

Apnl  3, 1882. 

Sib  :  I  gather  from  yoar  letter  of  March  1,  and  the  accom- 
panying papers,  these  facts: 

In  the  Sundry  Civil  Appropriation  bill  approved  June  16, 
1880  (21  Stats.,  260),  was  inserted  the  following  provision : 

^<  To  enable  the  Secretary  of  War  to  cause  to  be  constructed 
a  fire-proof  roof  for  the  building  on  the  corner  of  Seventeenth 
and  F  streets,  twenty-five  thousand  one  hundred  and 
seventy-eight  dollars  and  fourteen  cents,  or  so  much  thereof 
as  may  be  necessary." 

The  Secretary  of  War  designated,  as  his  agent,  to  adver- 
tise, make  contracts  with  the  approval  of  the  Secretary,  take 
charge  of  and  superintend  the  construction  of  the  roof,  Mr. 
James  Eveleth,  who  was  a  clerk  in  the  ofilce  of  the  Chief  of 
Engineers  and  superintendent  of  the  Winder  building. 

As  compensation  to  Eveleth  for  his  service  in  the  work 
committed  to  his  charge  as  above,  and  in  consideration  of 
his  giving  the  bond  required  by  law  in  the  sum  of  $10,000, 
the  Secretary  allowed  him  $300  per  month  from  the  date  of 
his  designation  to  the  service  to  the  time  of  the  completion  of 
the  roof.  For  the  same  period  his  salary  as  clerk  and  as  super- 
intendent of  the  Winder  building  was  suspended,  and  in  effect 
his  duties  also,  which  were  performed  by  other  parties  who 
received  the  pay  for  the  services  rendered  in  those  positions. 
272— VOL  xvn ^21 
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Eveletb  accepted  these  terms,  entered  npon  and  performed 
the  duties  assigned  to  him  in  restiect  to  the  construction  of 
the  roof,  and  has  received  $2,700  for  nine  months'  service. 

He  has  rendered  his  account,  in  which  he  has  credited  him- 
self with  $300  each  month,  and  has  retamed  to  the  Treasury 
$278.12  which  remained  unexpended  of  the  appropriation  at 
the  completion  of  the  work. 

No  exception  to  his  account  is  taken,  except  to  the  monthly 
item  for  his  services. 

The  First  Comptroller  disallows  that,  and  calls  upon  Mr. 
Eveletb  to  pay  back  into  the  Treasury  the  $2,700. 

Upon  this  statement  I  am  of  opinion — 

First.  That  the  Secretary  of  War  having  under  the  act  full 
power  to  cause  the  roof  to  be  constructed,  and  complete  con- 
trol over  the  fund  appropriated  to  pay  for  it,  he  could  employ 
such  agent  to  superintend  the  work  and  disburse  the  fund  as 
in  bis  discretion  he  deemed  best,  and  he  could  properly 
compensate  the  agent  from  the  appropriation.  Therefore  the 
payment  to  this  agent  authorized  by  the  Secretary  can  not 
be  gainsaid  or  disallowed  by  any  ofUcer  of  the  Government. 
{United  States  v.  Janes,  18  Howard,  92.) 

From  the  judgment  of  the  court  in  the  case  cited  I  quote 
one  sentence:  ''The  Executive  Department  of  the  Govern- 
ment, to  which  is  intrusted  the  control  of  the  subject-matter, 
must  necessarily  determine  all  questions  appertaining  to  the 
employment  and  payment  of  such  temporary  agents  and  thQ 
exigency  which  demands  their  employment." 

Adapting  to  this  case  the  language  of  the  Supreme  Oourt 
in  case  of  the  United  States  v.  Savings  Bank  of  Pittsburgh, 
decided  at  its  present  term,  the  allowance  '^  by  the  head  of 
a  Department  in  cases  of  this  kind  is  not  the  simple  passing 
of  an  ordinary  claim  by  an  ordinary  accounting  officer,  but 
a  statement  of  accounts  by  one  having  authority  for  that 
purpose  under  an  act  of  Congress." 

Upon  the  authority  of  these  cases,  I  hold  that  the  Secre- 
tary's action  in  this  matter  is  not  subject  to  revision  or  re- 
versal by  the  accounting  officers  of  the  Treasury. 

Second.  The  rule  of  action  in  cases  of  this  kind  I  find 
stated  by  the  Solicitor-General  in  an  opinion  which  was  ap- 
proved by  the  Attorney-General,  and  which  I  adopt  as  fol- 
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lows :  <•  Where  the  service  in  question  is  one  required  by  law, 
but  not  of  any  particular  official,  and  compensation  therefor 
is  fixed  by  competent  authority,  and  is  appropriated,  the 
officer  who  under  due  authorization  performs  the  service 
is  entitled  to  the  compensation  of  one  having  authority.'' 
{Piercing  coiCj  15  Opin.,  603.) 

The  above  is  a  condensation  of  the  judgment  of  the  Su- 
preme Court  in  Converse  v.  The  United  States  (21  How.,  463). 

In  each  of  these  cases  the  claim  of  the  officer  who  per- 
formed the  service  was  upheld  upon  facts  analagou.3  to  those 
of  the  case  in  hand.  In  the  latter  case  he  was  the  superin- 
tendent of  a  light-house  district,  and  also  was  employed  by 
the  Secretary  of  the  Treasury  to  purchase  all  the  supplies  for 
the  lighthouse  service  throughout  the  United  States, and  to 
make  the  necessary  disbursements  therefor.  The  court  held 
that  he  was  entitled  to  the  compensation  provided  by  law 
for  this  purpose  as  well  as  to  his  salary  as  superintendent. 
In  the  former  case  Pierce  was  minister-resident  of  the 
United  States  to  the  Hawaiian  Islands,  at  a  salary  of  $7,500. 
Whilst  he  was  such  minister  he  was  employed  by  the  proper 
officer  of  the  Government  to  supervise  and  take  testimony 
to  be  used  in  the  court  of  commissioners  of  Alabama  claims. 
It  was  held  that  he  was  entitled  to  the  usual  compensation 
given  in  such  cases  to  assistant  counsel.  These  cases,  then, 
were  not  within  the  intent  and  purpose  of  section  1765  of  the 
Beviaed  Statutes. 

The  present  case  is  the  same  in  principle. 

Third.  This  case  is  not  within  section  1765,  because  there 
was  no  ^^  additional  pay,  extra  allowance,  or  compensation." 

During  the  period  for  which  Eveleth  was  paid  $300  per 
mouth  he  held  no  other  position  than  that  of  agent  to  over- 
see the  construction  of  the  roof  and  to  disburse  the  fluid  ap- 
propriated for  that  work. 

His  dudes  as  clerk,  etc.,  as  well  as  his  pay,  had  been  sus- 
pended, and  having  accepted  the  terms  of  his  employment 
as  agent^  he  has  no  claim  upon  the  (Government  for  compen- 
sation as  clerk.  He  has  received  pay  but  for  one  service, 
and  is  entitled  to  pay  for  no  other  service.  The  pay  he  has 
reoeived  is  not  therefore  additional  to  any  other  compensa- 
tion nor  an  extra  allowance. 
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Upoa  each  of  the  groands  above  stated,  I  condade  that 
the  United  States  has  no  claim  upon  Mr.  Eveleth  for  the 
money  allowed  him  by  the  Secretary  of  War. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 
Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


DUTY  OF  ATTOBNET-GENEBAL. 

In  response  to  a  resolution  of  the  Senate  directing  the  Attorney-General 
to  investigate  and  report  to  that  body  who  are  the  owners  of  the  land 
and  water-power  at  the  Great  Falls  of  the  Potomac  Biver :  Adfmed 
that  any  information  on  the  subject  found  in  the  records  of  the  De- 
partment would  be  gladly  furnished  the  Senate,  bnt  that  beyond  this, 
it  was  submitted,  such  investigation  is  not  within  the  duties  of  the 
Attorney-General  as  prescribed  by  law. 

DEPABTHENT  OP  JUSTIOB, 

ApHl  6, 1882. 

SiB :  I  have  the  honor  to  acknowledge  receipt  of  the  fol- 
lowing resolution,  dated  March  30, 1882 : 

'<  Resolved^  That  the  Attorney-General  be,  and  is  hereby, 
directed  to  investigate  and  report  to  the  Senate,  at  the  earli- 
est day  possible,  who  are  the  owners  of  the  land  on  the  Vir- 
ginia and  Maryland  shores  opposite  Conn's  Island,  above 
the  Great  Falls  in  the  Potomac  Biver,  and  who  are  the 
owners  of  the  water,  water-power  and  privileges  at  the  Great 
Falls  on  said  Biver." 

The  records  of  this  Department  famish  little  information 
on  the  snbject  of  the  resolution,  but  I  find  that  on  the  11th 
of  July,  1854,  Attorney- General  Gushing  certified  that  the 
deed  before  him  from  Mrs.  Ann  B.  Green  would  vest  in  the 
United  States  a  valid  title  to  certain  land,  lying  in  the 
County  of  Fairfax  and  State  of  Virginia,  at  the  Great  Falls  of 
the  Potomac,  proposed  to  be  purchased  by  the  United  States 
for  tbe  Washington  City  Aqueduct  (Titles,  p.  47).  (This  is 
the  tract  marked  U.  S.  in  the  map  accompanying  Senate  Be- 
port  No.  242,  Forty-seventh  Congress,  first  session.) 

On  the  10th  May  and  7th  July  1855,  he  certified  that  pro- 
ceedings in  condemnation  of  a  tract  of  land  in  the  State  of 
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^arjlaod,  called  ^<  Hard  to  come  at^"  taken  by  the  United 
States  for  the  use  of  the  Washington  Aqueduct,  followed  the 
process  prescribed  by  the  statute  of  Maryland,  and  that  the 
proceedings  vested  a  valid  title  thereto  in  the  United  States. 
(Titles,  pp.  91, 93.)  This  is  the  tract  marked  '*  Hard  to  come 
at"  on  said  map,  and  is  believed  to  include  by  resurvey  the 
entire  tract  marked  ^^  Falls  Island."  It  would  seem  that 
subsequently  the  United  States  took  a  conveyance  for  one 
moiety  of  this  tract  from  Cephas  Willett  and  wife,  who  had 
not  been  parties  to  the  condemnation  proceedings,  for  Attor- 
ney-Oeueral  Bates  on  the  27th  November,  1861,  aftei"  ex- 
pressing  his  concnrrence  in  the  opinion  of  Mr.  Gushing, 
(just  cited,)  says:  ^<In  my  opinion,  the  deed  of  Cephas  F. 
Willett  and  wife  conveys  a  valid  title  to  the  undividt^d  half 
of  the  land  therein  described  [Hard  to  come  at],  and  the 
United  States,  as  owner,  succeeds  to  the  ordinary  riparian 
rights  which  attach  to  the  ownership  of  lands  adjoining 
streams  not  navigable."    (Titles,  p.  369.) 

There  are  other  opinions  upon  titles  to  land  acquired  by 
the  United  States,  either  by  purchase  or  condemnation,  for 
the  use  of  the  Washington  Aqueduct,  but  none  of  them  I 
think  come  within  the  resolution  except  those  of  Mr.  Gush- 
ing of  May  12,  1855,  and  December  18, 1856,  in  which  hecer- 
tifies  that  certain  condemnation  proceedings  against  a  tract 
of  land  in  Montgomery  County,  Maryland, called  ''Grawford's 
Lodge,"  condemned  for  the  use  of  the  Washington  Aqueduct, 
vested  a  valid  title  thereto  in  the  United  States  (Titles,  pp. 
93,  207).  (This  is  the  tract  marked  *'  U.  S."  on  said  map  on 
the  Maryland  shore.) 

As  to  the  lands  claimed  by  individuals  or  corporations  on 
either  side  of,  or  in  the  river,  the  records  of  this  Department 
show  only  that  a  suit  was  commenced  in  1868  by  the  Great 
Falls  Manufacturing  Company,  for  the  use  of  so  much  of 
Conn's  Island  (claimed  to  be  its  property)  as  is  occupied  by 
the  present  dam.  On  the  trial  in  1881,  the  Attorney -General 
disputed  the  claimant's  title  to  said  island,  and  also  objected 
to  the  jurisdiction  of  the  court.  In  16  Court  of  Claims  Be- 
IK>rts,  at  page  160,  will  be  found  the  findings  of  the  court  and 
opinions.  My  predecessor  deemed  i  t  proper  to  appeal  from  the 
judgment,  and  the  cause  is  now  pending  in  the  Supreme  Court. 
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I  am  informed,  however,  that  the  Chesapeake  and  Ohio* 
GaDal  Company  claim  to  own  certain  portions  of  the  Virginia 
and  Maryland  shores  and  water  privileges  within  the  limits 
described  in  the  resolution.  To  investigate  and  report  upon 
the  rights  of  the  above  named  and  other  possible  claimants 
would  involve  not  merely  an  examination  of  the  records  of 
Fairfax  County,  Virginia,  and  Montgomery  County,  Mary- 
laud,  but  also  of  papers  and  conveyances  in  the  hands  of  pri- 
vate parties,  and  might  necessitate  as  to  questions  of  non- 
user  and  prescription  the  taking  of  testimony.  Without 
power  to  send  for  books  and  papers^  and  to  compel  the  at- 
tendance of  witnesses,  the  investigation  wonld  be  fhiitless, 
besides  being  open  to  the  objection  of  invading  the  proper 
province  of  the  courts. 

So  far  as  I  can  furnish  information  to  the  Senate  ftom  the 
records  of  this  Department,  I  will  gladly  do  so;  but,  beyond 
this,  I  respectfully  submit  that  the  investigation  directed  is 
not  within  the  duties  of  the  Attorney-Oeneral,  as  prescribed 
by  law.  That  this  has  been  the  uniform  construction  of  my 
predecessors  abundantly  appears  from  the  published  volumes 
of  their  opinions. 

Mr.  Wirt  (I  Opin.,  335),  Mr.  Taney  (2  Opin.,  499),  Mr. 
Crittenden  (5  Opin.,  561.),  Mr.  Bates  (10  Opin.,  164),  Mr. 
Evarts  (12  Opin.,  544),  Mr.  Williams  (14  Opin.,  17, 177),  and 
Mr.  Devens  (15  Opin.,  475),  were  of  opinion  that  it  is  not 
competent  for  the  Attorney-General,  in  the  absence  of  a 
statutory  requirement,  to  give  opinions  concerning  any  mat- 
ters pending  in  Congress  upon  the  request  of  either  of  the 
Houses,  or  of  any  committee,  and  in  this  judgment  I  felt 
obliged  to  concur  in  a  communication  addressed  by  me  to 
Hon.  W.  W.  Crapo,  chairman  of  the  Committee  on  Banking 
and  Currency  of  the  House  of  Bepresentatives,  on  the  26th 
of  January  ultimo. 

Begretting  that  I  can  not  further  facilitate  the  labors  of 
your  honorable  body  by  the  desired  investigation  and  Report, 
I  am,  very  respectfully,  your  obedient  servant^ 

S.  F.  PHILLIPS, 
Acting  AUwney-  Omeral 

The  President  of  the  Senate. 
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CASE  OF  GENERAL  WARD  B.  BURNETT. 

In  this  oaM  it  is  held  that  General  Burnett  is  entitled  to,  and  should  he 
allowed,  the  increase  of  pension  g^ranted  hy  the  act  of  June  16,  It^, 
chap.  236,  to  a  certain  class  of  pensioners. 

DEPARTMENT  OF  JUSTIOE, 

April  10, 1882. 

Sir:  The  late  President  (Garfield)  submitted  to  Hon.  Wayne 
HacYeagh  the  question  whether  General  Ward  B.  Burnett 
should  be  allowed  the  increase  of  pension  granted  by  the  act 
of  June  16, 1880,  to  a  certain  class  of  pensioners.  The  Attor- 
ney-General referred  the  matter  to  the  Solicitor-General. 

In  a  memorandum  made  and  submitted  to  the  Attorney- 
General  on  the  15th  of  June,  1881,  the  Solicitor  reaches  a 
conclusion  favorable  to  General  Burnett's  claim,  and  says  that 
it  is  very  meritorious,  adding  that  it  is  ^'  met  by  objections 
that  are  perhaps  only  tnt^  apices  juria.^ 

On  tbe  23d  of  June,  1881,  the  Secretary  of  the  Interior 
addressed  a  letter  to  the  Attorney -General,  propounding  sev- 
eral questions  touching  the  case  involving  nice  points  of  law. 

This  letter  also  was  referred  to  the  Solicitor- General,  who 
answered  each  of  the  questions  put  by  the  Secretary  in  the 
negative  without  assigning  reasons. 

This  answer  went  to  the  Interior  Department  as  the  opinion 
of  the  Department  of  Justice  upon  the  whole  case.  Its  effect 
was  to  reject  General  Burnett's  application. 

General  Burnett  has  again  appealed  to  the  President,  who 
again,  March  26, 1882,  refers  the  case  to  the  Attorney-General, 
and  uoting  the  <^  seeming  conflict  of  opinion  in  the  two  com- 
mnnications  upon  the  subject  from  the  Department  of  Justice," 
desires  a  further  examination. 

It  is  upon  this  second  appeal  to  the  President  that  the  case 
is  now  before  me. 

After  looking  carefully  into  the  case,  I  am  inclined  to  con- 
cur in  the  ^r«t  opinion,  intimated  by  the  Solicitor-Gteneral, 
in  his  report  made  to  the  Attomey-Gtoneral  on  the  15th  of 
June,  1881. 

It  is  admitted  that  General  Burnett  was  entitled  to  a  pen- 
sion of  $50  i)er  month  under  the  law  of  June  18, 1874,  though 
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it  is  ander  a  special  act  that  he  has  received  that  6um  as  a 
peusioD. 

The  intent  and  spirit  of  the  act  of  Jane  16, 18d0«  is  that  all 
those  soldiers  and  sailors  whose  present  right  it  was  at  the 
time  of  its  passage  to  demand  and  receive  a  pension  of  $50  a 
month,  nnder  the  law  of  1874,  should  have  the  same  increased 
to  $72.  To  say  that  only  those  who,  on  the  16th  of  June,  1880, 
were  upon  the  pension-roll  under  the  act  of  1874,  are  entitled 
to  the  increase,  is  to  put  too  literal  and  narrow  a  construc- 
tion upon  the  statute.  The  words  ^^now  receiving^  in  the 
act  of  1880  should  be  construed  to  mean  now  entitled  to  re- 
ceive. For  if  the  precise  literal  meaning  is  insisted  on,  only 
those  who  an  that  day — the  16th  of  June,  1880 — actually  re- 
ceived  their  pensions  under  the  law  of  1874  could  have  the 
increase ;  but  this  is  absurd. 

The  intent  and  purpose  of  Congress  in  passing  the  act 
should  be  considered,  and  a  reasonable  and  literal  construc- 
tion given  to  it.  It  could  never  have  been  the  intention  of 
Congress  to  shut  out  from  its  bounty  veterans  who,  like  Bur- 
nett—totally disabled,  and  helpless  firom  wounds  received  in 
battle — had,  through  ignorance,  neglected  to  put  themselves 
upon  the  pension-roll. 

It  is,  however,  objected  that  if  General  Burnett's  name  was 
placed  on  t&e  roll  under  the  general  law,  an  increase  of  pen- 
sion could  not  be  allowed  him  except  from  the  date  of  an  ex- 
amining surgeon's  certificate  made  under  a  pending  claim  tor 
such  increase.  The  objection  is  founded  upon  section  4698^, 
Revised  Statutes.  The  answer  is  that  General  Burnett  is 
within  the  exception  of  that  law.  His  disability  is,  and  has 
been  for  more  than  ten  years,  specific  and  permanent 

Again,  it  is  objected  that  if  General  Burnett^s  name  should 
be  placed  on  the  roll  under  the  law  of  1874,  toreceive  pension 
under  that  law  from  a  date  subsequent  to  June  16, 1880,  his 
pension  could  not  be  increased  under  the  act  of  the  latter  date. 

This  is  clearly  inter  apices  juris. 

If  his  name  were  placed  now  upon  the  pension-roll  he  would 
not  receive  his  pension  under  the  act  of  1874,  but  under  the 
act  of  June  16,  1880.  The  act  of  1874  was  an  amendment  of 
the  fourth  section  of  the  general  pension  law  of  March  3, 1873 
(Sec.  4698  Revised  Statutes),  in  this  particular  onltfy  that  it 
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raised  the  pensions  of  those  who  were  entitled  to  $31.25  per 
month,  under  the  law  of  1873,  to  $50.  Then  the  act  of  June 
16, 1880,  comes  in  and  simply  increases  the  pensions  of  the 
same  class  of  pensioners  to  $72  per  month.  It  is  a  substitute 
for  the  act  of  1874  and  abrogates  it. 

It  appears  that  the  pensioners  who,  under  the  general  law^ 
were  on  June  16,  1880,  entitled  to  receive  $31.25  per  month 
(which  is  General  Burnett's  case),  are,  under  the  act  of  June 
16, 1880,  entitled  to  $72  per  month.  There  is  no  doubt  that 
this  was  the  intention  of  Congress. 

Oases  like  General  Burnett's  are  entitled  to  the  increase  no 
matter  when  they  make  application  for  it  The  facts  show- 
ing his  right  to  be  upon  the  pension-roll,  not  the  time  when 
his  name  was  placed  there,  are  the  important  and  governing 
considerations. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HAERIS  BBEWSTEE. 
The  President. 


CADET  ENGINEERS  IN  THE  NAVY. 

McF.,  a  oadet  eDgineer,  baving  completed  the  preeoribed  coane  of 
ioBtrnction  at  tbe  Naval  Academy  and  at  sea  Jane  10, 1861,  and  snc- 
ceaafally  passed  an  examination,  was  confirmed  by  tbe  Senate  as  an 
assistant  engineer  December  20, 1881,  to  take  rank  from  the  former  date : 
Held  that  he  become  entitled  to  the  pay  of  assistant  engineer  from  the 
date  be  took  rank  as  such,  if  that  date  is  subsequent  to  the  vacancy  he 
was  appointed  to  fill. 

Section  1  of  the  act  of  June  22,  1874,  chapter  392;  comprehends  cadet 
engineers,  and  fixes  the  commencement  of  their  pay  in  the  grade  of 
assistant  engineer  when  promoted  thereto. 

Department  op  Justice, 

ApHl  10,  1882. 

Sir  :  Yoor  letter  of  the  Ist  ultimo  submits  for  my  cousider- 
atioii  the  case  of  Assistant  Engineer  Walter  M.  McFarland, 
U.  S.  Navy,  the  facts  of  which,  as  stated  by  you,  are  as  follows : 

*'  Mr.  McFarlaud  was  appointed  a  cadet  engiueer  at  the 
Naval  Academy  September  15,  1875,  and  completed  the  pre- 
scribed course  of  study  (four  years)  at  the  Academy  June 
10,  1879.  He  was  then  assigned  to  duty  at  sea,  and  com- 
pleted the  required  term  of  service  on  naval  steamers  ( two 
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years )  Jane  10, 1881,  at  which  time  he  was  on  duty  on  board 
the  U.  S.  S.  Trentonj  on  the  Earopeau  station.  Upon  the 
retarn  of  that  vessel  to  the  United  States  he  was  detached 
November  9, 1881.  In  December  following,  Mr.  McFarland 
was  ordered  before  the  Board  of  Examining  Engineers  at 
Philadelphia,  Pa,,  for  the  final  examination  required  of  cadet 
engineers  as  to  their  qualifications  for  promotion  to  the 
grade  of  assistant  engineer,  and  on  the  30th  of  that  month 
the  board  found  him  qualified  and  recommended  him  for 
promotion  to  that  grade.  He  was  notified  of  the  result  of 
his  examination  as  follows: 

"'Navy  Department, 
"  <  Washington,  January  9, 1882. 
"  'Sir:  Having  successfully  passed  your  examination,  and 
having  been  confirmed  by  the  Senate  to  the  grade  of  assist- 
ant engineer  in  the  Navy,  you  will  be  regarded  as  such  from 
the  10th  June,  1881. 

"  ^As  the  standing  or  relative  position  cannot  be  deter- 
mined until  all  your  data  shall  have  been  examined,  your 
commission  cannot  now  be  issued. 
"<  Respectfully, 

**<Ed.  T.  Nichols, 
"  ^Acting  Secretary  of  the  Navy. 

<<Ass't.  Eng.  Walter  M.  MoFarland,  U.  S.  Navy, 

'^'WashingtonyD.  0! 

<<  The  class  of  cadet  engineers  of  which  Mr.  McFarland  was 
a  member,  and  the  class  which  completed  the  prescribed 
course  of  instruction  at  the  Academy  and  at  sea  in  June, 
1880,  were  confirmed  by  the  Senate  December  20, 1881,  the 
former  to  take  rank  as  assistant  engineers  from  June  10, 1881, 
and  the  latter  from  June  20, 1880,  to  fill  vacancies  in  that 
grade. 

^^In  consequence  of  the  absence  at  sea  of  a  number  of  the 
members  of  each  of  these  classes,  who  have  not  been  exam- 
ined, the  standing  or  relative  position  of  the  different  mem- 
bers of  the  classes,  which  is  determined  according  to  merit, 
can  not  be  assigned  until  all  the  cadets  of  those  dates  have 
been  examined. 
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<^It  baa  not  been  practioable  to  assemble  the  classes  of 
cadet  CDgineers  for  examination  at  the  conclusion  of  the  re- 
qaired  term  of  sea  service,  as  they  are  distributed  to  varioas 
vessels  on  foreign  stations;  and  the  examiuatioDS  are  there- 
fore delayed  until  the  expiration  of  the  cruise  of  the  vessel 
to  which  they  are  attached. 

^^  Upon  the  conclusion  of  the  examinations  of  all  the  mem- 
bers of  these  classes  they  will  be  commissioned  as  assistant 
engineers,  to  take  rank  as  such  from  June  20, 1880,  and  June 
10, 1881,  respectively. 

*^I  inclose  a  communication  from  Assistant  Engineer  Mc- 
Farland,  transmitting  a  letter  from  the  Fourth  Auditor  of 
the  Treasury  in  relation  to  his  claim  for  difference  of  pay. 

^<At  the  time  Mr.  McFarland  and  other  oflBcers  of  the 
classes  referred  to  became  entitled  to  examination,  they 
were  absent  in  the  performance  of  the  duties  of  assistant 
engineers,  and  by  reason  of  such  absence  their  examinations 
were  necessarily  delayed.  They  will  be  commissioned  as 
assistant  engineers,  with  rank  from  the  dates  they  became 
entitled  to  examination,  to  All  vacancies  which  have  existed 
in  that  grade  since  those  dates. 

**In  view  of  these  facts,  I  respectfully  request  that  you  will 
advise  me  whether  the  members  of  the  classes  of  cadet  en- 
gineers referred  to,  who  pass  successfully  the  examination 
prescribed  by  law  and  regulations  and  are  subsequently 
commissioned  assistant  engineers,  are  entitled  to  the  pay  of 
that  grade  fr^m  the  date  they  take  rank  as  stated  in  their 
commissions." 

Upon  consideration  I  am  of  opinion  that  the  cadet  engineers 
referred  to  in  your  inquiry,  who  are  promoted  to  fill  vacan- 
cies in  the  grade  of  assistant  engineer,  thereby  become  en 
titled  to  the  pay  of  that  grade  fr^m  the  date  they  take  rank 
therein,  where  such  date  is  subsequent  to  the  vacancies  they 
are  appointed  to  fill  respectively.  The  words  ^^any  officer 
of  the  Navy,"  as  mployed  in  the  first  section  of  the  act  of 
June  22, 1874,  chapter  392,  comprehend  cadet  engineers,  and 
that  section  fixes  the  commencement  of  their  pay  in  the 
grade  of  assistant  engineer  when  promoted  thereto.  It 
supersedes  section  1561,  Revised  Statutes,  as  to  officers  pro- 
moted thereafter,  and  should  be  construed  in  connection  with 
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the  last-mentioned  section  and  other  provisions  relating  to 
the  pay  of  officers  in  the  Navy  (sections  1556,  1557, 1558, 
1562,  Rev.  Stat.),  all  of  which  are  in  pari  materia. 

Cadet  engineers  are  <* officers"  within  the  meaning  of  sec- 
tion 1558,  so  also  within  the  meaning  of  section  1557,  which 
regulates  the  pay  of  '^officers  on  furlough."  They  are  fur- 
thermore '^officers  of  a  class  subject  to  examination  before 
promotion  "  within  the  meaning  of  section  1562.  By  section 
1556  they  arc  allowed,  <<  after  a  final  academic  examination, 
and  until  warranted  as  assistant  engineers,  when  on  duty  at 
sea,  one  thousand  dollars,"  etc.  This  provision  regulates 
their  pay  as  cadet  engineers.  Upon  promotion  to  the  grade 
of  assistant  engineer  their  pay  in  that  grade  is  regulated  as 
to  rate  by  another  provision  of  the  same  section,  its  com- 
mencement being  fixed  by  the  act  of  1874,  as  above. 

I  may  add  that  the  signification  of  the  word  «<  officer"  in 
article  36  (sec.  1624  Bev.  Stat.)y  as  given  in  an  opinion 
of  this  Department  dated  July  10,  1877,  (15  Opin.,  635), 
has  reference  to  the  sense  in  which  that  word  is  used  in 
said  article,  between  which  and  the  statutory  provisions  cited 
above  there  is  no  connection.  The  ruling  in  that  opinion 
does  not,  therefore,  affect  the  subject  here  considered. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  W.  H.  Hunt, 

Secretary  of  the  Navy. 


ATTORNEY-GENERAL. 

The  Attorney-General  has  no  control  over  the  action  of  the  head  of  De- 
partment at  whose  request  and  to  whom  an  opinion  is  ffiven,  nor  ooald 
he  with  propriety  express  any  Judgment  concerning  the  disposition  of 
the  matter  to  which  the  opinion  relates,  that  being  something  wholly 
within  the  administrative  sphere  of  such  head  of  Department. 

Department  op  Justice, 

ApHl  14, 1882. 
Sir:  I  have  the  honor  to  retnrn  herewith  the  letter  of  the 
Hon.  John  Van  Yoorhis.  addressed  to  yon  under  date  of  the 
3d  ultimo,  which  by  your  direction  was  referred  to  me  and 
my  attention  specially  invited  thereto. 
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BmppressloM  of  LAWlessBcss  In  Arlioaa. 

In  this  letter  reference  is  made  to  an  opinion  of  the  Acting 
Attorney-Oeueral,  rendered  at  the  request  of  the  Secretary  of 
the  Interior  in  December  last,  concerning  the  insertion  of 
reservations  in  patents  for  mining  claims,  and  it  is  suggested 
that  ^^  there  seems  to  be  a  relnctance  on  the  part  of  some 
subordinates  in  the  Interior  Department  to  act  in  accord- 
ance with  the  law  as  stated  in"  that  opinion,  and  you  are 
requested  to  ask  the  Attorney-General  if  in  his  judgment 
the  opinion  rendered  as  above  should  be  carried  into 
execution. 

With  respect  to  this  request  I  beg  to  state,  that  while  it  is 
the  duty  of  the  Attorney-General  to  give  his  opinion  upon 
questions  of  law  arising  in  the  administration  of  any  Exec- 
utive Department  at  the  request  of  the  head  thereof,  such 
duty  ends  with  the  rendition  of  the  opinion,  which  is  advi- 
sory only.  The  Attorney-General  has  no  control  over  the 
action  of  the  head  of  Department  to  whom  the  opinion  is 
addressed,  nor  could  he  with  propriety  express  any  judg- 
ment concerning  the  dispoHHon  of  the  matter  to  which  the 
opinion  relates,  that  being  something  wholly  within  the  ad- 
ministrative sphere  and  direction  of  such  head  of  Department. 

I  accordingly  refrain  from  giving  any  advice  touching  the 
subject  of  the  above  request. 

I  am,  sir,  with  great  respect, 

BENJAMIN  HABBIS  BBBWSTEB. 

The  Presedbivt. 


SUPPRESSION  OF  LAWLESSNESS  IN  ARIZONA. 

Upon  consideration  of  the  facte  stated:  Advised  that  the  military  forces 
of  the  United  States  may  be  employed  nnder  section  5298,  Revised 
Statntes,  after  proclamation  as  required  by  section  5300,  Revised  Stat- 
utes, to  aid  in  the  execution  of  the  laws  and  for  the  suppression  of 
combinatioos  of  outlaws  and  criminals  in  the  Territory  of  Aiixontk, 
without  the  need  of  farther  legislation. 

Department  of  Justice, 

April  15,  1882. 
Sis  :  In  obedience  to  yonr  request  of  yesterday,  I  have 
examined  the  question  whether  farther  legislation  is  needed 
to  anthorize  the  employment  of  the  military  forces  of  the 
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IJDited  States  to  aid  in  the  execatioo  of  the  laws  in  Arizona 
Territory  under  the  dreomstaneeB  now  existing  there. 

By  recent  telegrams  from  the  governor  of  the  Territory, 
it  would  appear  that  the  enforcement  of  the  laws  is  ob- 
structed and  resisted  to  such  a  degree  by  powerfhl  combina- 
tions of  outlaws  and  criminals,  with  whom  even  some  of  the 
local  officers  are  alleged  to  be  in  league,  that  a  state  of  law- 
lessness bordering  on  anarchy  may  be  said  to  prevail.  This 
information  is  confirmed  by  a  still  later  telegram  from  the 
General  of  the  Army,  dated  at  Tucson,  Ariz.,  who  states  that 
^*the  civil  officers  have  not  sufficient  forces  to  make  ar- 
rests," etc  The  governor  asks  that  prompt  action  be  taken 
to  protect  citizens  and  property.  He  says  he  has  no  power 
or  means  to  restore  order  without  the  aid  of  Oongress; 
that  there  is  no  money  in  the  treasury  of  the  Territory' avaU- 
able  for  that  purpose ;  and  he  recommends  the  passage  of  a 
law  by  Oongress  appropriating  $160,000  to  enable  him  to 
maintain  and  employ  a  volunteer  militia  force  to  suppress 
insurrection  and  aid  the  civil  authorities  to  enforce  the 
laws,  etc. 

The  exigencies  of  tliis  case  seem  to  me  to  be  amply  pro- 
vided for  by  the  laws  of  Congress  now  in  force ;  and  I  am 
accordingly  of  opinion  that  there  is  no  necessity  for  the 
legislation  recommended  by  the  governor,  nor  indeed  for  any 
legislation  of  the  character  referred  to  in  the  question  under 
consideration. 

Section  5208,  Revised  Statutes,  provides :  ^*  Whenever,  by 
reason  of  unlawful  obstructions,  combinations,  or  assem- 
blages of  persons,  or  rebellion  against  the  authority  of  the 
Government  of  the  United  States,  it  shall  become  imprac- 
ticable, in  the  judgment  of  the  President,  to  enforce,  by  the 
ordinary  course  of  judicial  proceedings,  the  laws  of  the 
United  States  within  any  State  or  Territory,  it  shall  be  lawful 
for  the  President  to  call  forth  the  militia  of  any  or  all  of 
the  States,  and  to  employ  such  parts  of  the  land  and  naval 
forces  of  the  United  States  as  he  may  deem  necessary  to 
enforce  the  faithftil  execution  of  the  laws  of  the  United 
States,  or  to  suppress  such  rebellion,  in  whatever  State  or 
Territory  thereof  the  laws  of  the  United  States  may  be  forci- 
bly opposed,  or  the  execution  thereof  forcibly  obstraoted." 
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Section  6300  also  provides :  ^^  Whenever,  in  the  judgment 
of  the  President,  it  becomes  necessary  to  use  the  military 
forces  nnder  this  title,  the  President  shall  forthwith,  by 
proclamation,  command  the  insurgents  to  disperse  and  retire 
peaceably  to  their  respective  abodes  within  a  limited  time." 

By  the  first  of  these  sections  the  President  is  expressly 
authorized  to  employ  the  military  forces  of  the  United  States 
to  aid  in  enforcing  the  laws  upon  the  contingencies  therein 
stated,  after  having  given  proclamation  as  required  by  the 
last-mentioned  section.  The  act  of  June  18,  1878,  chapter 
263f  section  16,  prohibiting  the  use  of  any  part  of  the  Army 
as  a  posse  oomitatusj  or  otherwise,  for  the  purpose  of  exe- 
cuting the  laws,  excepts  from  the  operation  of  that  act  cases 
where  such  employment  is  ^<  expressly  authorized  by  the 
Oonstitution  or  by  act  of  Congress."  The  cases  provided 
for  by  section  6298,  Revised  Statutes,  are  within  this  excep- 
tion. 

The  contingencies  contemplated  by  that  section,  upon 
which  the  authority  to  employ  the  military  forces  thereunder 
depends,  seeming  now  to  exist  in  the  Territory  of  Arizona, 
I  am  of  opinion  that  such  forces  may  be  employed,  after 
proclamation  as  above,  in  the  execution  of  the  laws  and  for 
the  suppression  of  the  above-mentioned  combinations  of 
outlaws  and  criminals  in  that  Territory,  without  the  aid  of 
farther  legislation. 

I  herewith  inclose  a  form  of  proclamation,  which  is  sub- 
mitted as  an  appropriate  one  for  the  present  case.    It  fol- 
lows the  form  heretofore  used  in  like  cases. 
I  am,  sir,  with  great  respect, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Passidbnt. 
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REFUND  OF  DUTIES  EE^ONEOUSLY  EXACTED. 

Where  certain  importers  of  sugar,  haTing  made  dae  protest  and  appeal 
bnt  failing  to  bring  «nit  afterwards,  applied  to  the  Secretary  of  the 
Treasury  for  a  refund  of  duties  iUegaUy  exacted,  as  indicated  in  the 
decision  of  the  Supreme  Court  in  the  case  of  Merritt  v.  WeUk  (104  U. 
S.,  694) :  Advised  that  the  Secretary  can  not  grant  the  application  un- 
der section  3012i,  Revised  Statutes. 

Department  of  Justice, 

April  20,  1882. 

8iR :  In  yours  of  the  5th  instant,  referring  to  the  late  de- 
cision by  the  Supreme  Court  in  Merritt  v.  Wdsh^  it  iB  stated 
that  amongst  the  importers  of  sugar  interested  in  the  rule 
established  in  that  case  are  some  who,  having  made  due 
protest  and  appeal^  did  not  bring  suit^  it  being,  as  I  understand, 
now  too  late  to  do  so.  A  question  has  thereupon  occurre<l 
before  you  whether,  under  section  3012^  of  the  Revised  8t•a^ 
utes,  upon  another  application  by  these  persons,  you  may 
refund  the  excess  of  duty  indicated  in  the  above-named 
case. 

Upon  consideration,  I  submit  that  you  can  not 

The  methods  by  which  money  improperly  exacted  as  duties 
may  be  recovered  are  by  proceedings,  in  the  first  instance, 
before  the  Secretary  of  the  Treasury,  begun  as  provided  in 
section  2931,  and  if  successful  before  him,  satisfied  under  sec- 
tion 3012J;  butif  unsuccessful  before  him,  continued  by  suit 
at  law,  which,  if  successful,  is  satisfied  under  section  989. 

That  section,  3012^,  in  its  original  shape  as  part  of  the  act 
of  1864,  chapter  171,  was  intended  to  provide  a  satisfaction 
for  such  claims  only  when  otherwise  regularly  pending  before 
the  Secretary,  or  at  all  events  (considering  the  subsequent 
suit  as  a  part  of  the  same  proceeding)  when  not  yet  concluded^ 
seems  to  me  evident  upon  inspection. 

Although  separated  in  the  revision  from  those  sections  of 
the  act  of  1864  in  immediate  local  connection  with  which  it 
was  originally  enacted  (and  indeed  inserted  there,  as  its 
numbering  indicates,  somewhat  by  an  after-thought),  it  seems 
that  it  does  not  contain  a  substantive  grant  of  jurisdiction 
to  the  Secretary  to  hear  applications  not  theretofore  cogniz- 
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able  by  him,  but  only  a  provisiou  in  satisfaction  of  cases 
otherwise  regularly  brought  and  decided.  In  other  words, 
as  already  indicated,  it  plays  the  same  part  in  relation  to 
the  earlier  clauses  of  section  2931  as  section  989  does  to  the 
latter. 

In  contemplation  of  law  the  claims  in  question  were  aban- 
doned by  failure  to  bring  suit  within  the  time  limited  after 
the  original  adverse  decision  of  the  Secretary.  Not  only 
must  protest  and  appeal  precede  a  proper  application  to  the 
Secretary,  but,  to  be  effective,  these  must  be  followed  up  in 
the  order,  and  with  the  diligence,  specified.  The  exceptional 
provisions  upon  this  matter  in  cases  of  *^  non-compliance " 
contained  in  section  3013  point  to  the  same  conclusion. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solicitor'  OeneraL 

The  Seoebtaby  of  the  Tbeasuby. 

Approved : 

BENJAMDU^  HABBIS  BBEWSTEB. 


CUSTOMS  DUTIES. 

The  word  "  chief,"  m  need  in  the  provision  of  the  act  of  Febmary  8, 
1875,  chapter  36,  impoeinK  a  daty  of  60  per  cent,  ad  valorem  on  all 
goods,  wares,  and  merchandise  made  of  silk  or  of  which  silk  is  a 
component  material  of  chief  value,  etc.,  means  greater  than  either 
of  the  other  materials;  not  greater  than  their  aggregate. 

Depaetment  of  Justice, 

ApHl  22,  1882. 
Sib:  Inadvertently  yours  of  the  30th   nitimo  was  not 
brought  to  my  attention  until  yesterday.    Herewith  I  beg 
to  submit  an  answer  thereto. 

You  state  that  '^An  appe&I  has  been  presented  to  this 
Department  involving  the  proper  rate  of  duly  on  certain 
merchandise  composed  of  silk  and  other  materials.  The 
value  of  the  silk  in  the  goods  is  less  than  half  of  the  whole, 
but  exceeds  that  of  either  of  the  other  materials.  (The  act 
of  February  8, 1875,  imposes  a  duty  of  60  per  cent,  ad  va- 
272— VOL  XVII ^22 


338  HON.   BENJAMIN  HARRIS  BREWSTER 

CastoMft  Patlei. 

lorem  on  all  goods,  wares,  and  merchandise  made  of  silk  or 
of  which  silk  is  a  component  material  of  chief  valne,  with 
the  condition,  that  cotton,  flax,  wool,  or  worsted,  shall  not  be 
a  component  material  of  over  26  per  cent»  therein.)  The 
question  is  whether  the  term  chief  valne  in  the  act  of  1875 
means  more  than  half  the  valne  of  the  whole,  or  more  than 
the  valne  of  each  of  the  other  materials.  I  will  thank  yon 
for  yonr  opinion  npon  the  question  thns  presented." 

Upon  consideration,  I  am  of  opinion  that  the  word  <^  chief " 
in  the  statute  referred  to  by  you  means  greater  than 
either  of  the  other  materials ;  not  greater  than  their  aggre- 
gate. iSach  seems  to  be  the  force  of  the  bare  word  itself^ 
and  I  am  not  able  to  discover  any  context  sufficient  to  con- 
trol this.  The  phrases  **the  component  material  of  chief 
value,"  <^a  component  material  of  chief  value,"  *Hhe  com- 
ponent part  of  chief  value,"  ^^a  component  of  chief  value," 
'<  chief  component  part,"  ^^  principal  ingredient,"  <^  chief 
part"  occur  again  and  again  in  section  2604  of  the  Revised 
Statutes.  But  I  do  not  see  that  they  throw  light  one  npon 
the  other.  Something  may  be  suggested  to  the  effect  that 
Oongress  was  considering  Hlk  as  compared  with  the  part 
of  the  compound  that  is  not  silk  :  and,  in  this  connection, 
that  any  reasonable  poltoy  underlying  the  condition  to  which 
you  refer  excludes  irom  the  operation  of  the  tax  articles  of 
which  <<  cotton,  flax,  wool,  or  worsted" — either  or  aK— make 
25  per  cent.;  but  upon  the  whole  it  seems  that  Congress  has 
not  said  so ;  and  its  will  of  course  depends  upon  its  words. 
Very  respectfully,  yonr  obedient  servant, 

S.  P.  PHILLIPS, 
SoUeitor-ChnerdL 

The  Sborbtary  of  thb  Treasury. 

Approved : 

BENJAMIN  HABBIS  BBEWSTEB. 
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PENSIONS. 

Under  section  4703,  Revised  Statates,  the  sanriying  child  (the  widow 
and  other  children  being  dead)  is  entitled  to  the  whole  of  the  pension 
to  which  the  father  wonld  be  entitled  were  he  living. 

It  is  not  within  the  province  of  the  accoauting  officers  of  the  Treasury  to 
constme  the  pension  laws  and  give  instructions  to  pension  agents  as 
to  the  payment  of  pensions.  Ttiis  properly  belongs  to  the  Commis- 
sioner of  Pensions,  whose  duty  it  is,  under  the  direction  of  the  Secretary 
of  the  Interior,  to  administer  these  laws. 

Dbpartmbnt  op  Justice, 

April  28,  1882. 

Sib  :  The  qaestion  npon  which  my  opinion  is  asked  by  the 
letter  of  the  Acting  Secretary,  bearing  date  the  I8th  instant, 
is  whether,  nnder  section  4702  of  the  Revised  Statntes,  the 
surviving  child  (the  widow  and  other  children  being  dead)  is 
entitled  to  the  whole  of  the  pension  the  father  would  be  en- 
titled to  were  he  living,  or  only  to  snch  fractional  part  thereof 
as  he  (the  snrvivor)  woald  have  had  the  benefit  of  if  the 
other  children  or  any  of  them  were  living.  The  language  of 
the  statute  is,  ^<  if  there  be  no  widow,  or  in  cane  of  her  death, 
*  *  *  his  child  or  children  nnder  sixteen  yeairs  of  age 
shall  be  entitled  to  receive  the  same  pension  as  the  husband 
or  father  would  have  been  entitled  to,"  etc 

His  child  or  children,  one  or  many,  shall  be  entitled.  It  is 
dear  that  the  whole  is  given  to  the  offspring  of  the  father  as 
a  class.  If  there  is  more  than  one  child,  they  have  a  joint 
estate,  so  to  speak,  in  the  pension.  The  statute  disposes  of 
the  whole.  No  part  of  it  reverts  or  falls  back  to  the  Govern- 
ment until  the  last  child  arrives  at  the  age  of  sixteen  years 
or  until  bis  death  before  reaching  that  age. 

The  pension  office  and  the  Secretary  of  the  Interior  hitherto 
have  so  couHtrued  the  law,  and,  after  considering  the  sub- 
ject in  the  light  of  the  correspondence  and  documents  accom- 
panying the  Acting  Secretary's  letter,  I  do  not  see  that  there 
is  good  ground  to  depart  from  the  practice  which  has  so  long 
prevailed. 

The  Acting  Secretary  inquires  further,  whether  pension 
agents  should  receive  instructioiis  as  to  the  meaning  of  the 
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pension  laws  from  the  Commissioner  of  Pensions  or  from  the 
accounting  officers  of  the  Treasury. 

I  understand  that  chapter  5,  under  the  head  of  ^'  Dejiart- 
ment  of  the  Interior,"  in  the  Revised  Statutes,  places  the 
entire  administration  of  the  pension  laws  in  the  control  of 
that  Department,  and  that  section  471  designates  the  Com- 
missioner of  Pensions  as  the  ofBoer  whose  special  duty  it  is, 
under  the  direction  of  the  Secretary,  to  administer  and  carry 
into  execution  these  laws.  He  shall  perform,  to  use  the 
language  of  the  statute,  ^<  such  duties  in  the  execution  of  the 
various  pension  and  bounty  land  laws  as  may  be  prescribed 
by  the  President."  By  which  I  understand  that  the  Com- 
missioner of  Pensions  is  the  ofBoer  provided  by  law  in  whose 
hands  the  President,  as  the  executive  head  of  the  nation, 
shall  place  this  part  of  the  administration,  to  wit,  the  exe- 
cution of  the  pension  and  bounty  land  laws. 

Moreover,  there  are  scattered  through  the  title  '^  pensions" 
many  sections  pointing  out  in  detail  the  duties  of  the  Com- 
missioner, and  showing  his  authority  to  apply  and  construe 
these  laws. 

Sections  4746  and  4748  speak  of  the pojfment  of  pensions  as 
being  within  his  ^< jurisdiction."  He  is  required  to  furnish 
instructions  and  forms  to  applicants,  to  issue  certificates  of 
pensions,  and  notify  the  claimant  or  his  attorney  of  the  dUow- 
ance  made  and  the  amount  thereof. 

By  section  4768  the  Commissioner  is  required  to  forward 
the  certificate  to  the  pension  agent  who  is  to  pay  the  same. 

Pen9%on  argents  are  officers  of  the  Department  of  the  Inte- 
rior, and  take  their  instructions  from  the  Commissioner  of  Pen- 
sions (sections  4779,  4784, 4785).  There  is  no  allusion  in  any 
of  the  pension  laws  to  the  accounting  officers  of  the  Treasury 
as  having  any  authority  to  construe  those  laws,  or  to  direct 
the  pension  agents  as  to  the  amount  that  shall  be  paid  to 
any  class  of  pensioners  or  to  whom  pensions  shall  be  paid. 
This  is  matter  for  the  supervision  and  instruction  of  the  Com- 
missioner. The  certificate  and  his  orders  as  to  its  payment 
are  binding  upon  the  Comptroller  and  Auditor. 

If  a  payment  has  the  authority  of  the  Commissioner  of  Pen- 
sions, and  especially  if  it  has  the  sanction  of  the  Secretary  of 
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the  lutenor,  the  decision  is  final;  for  the  jarisdietion  of  the 
whole  matter  is  in  these  officers. 

The  duty  of  the  accoautin^:  officers  in  respect  to  pensions 
is  to  audit  the  accounts  relating  to  them  and  to  certify  the 
balances.  (See  sec.  277,  Bev.  Stat.)  But  this  does  not 
require  that  they  shall  take  from  the  Commissioner  of  Pen- 
sions the  jurisdiction  with  which  the  law  clothes  him  to  con- 
strue and  administer  the  pension  laws,  or  interfere  with  his 
instructions  to  pension  agents.  On  the  contrary,  they  are 
bound  to  conform  to  his  decisions. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARBIS  BBEWSTBB. 
Hon.  H.  M.  Tblleb, 

Secretary  of  the  Interior. 


EIGHT-HOUR  LAW. 

The  opinions  of  former  Attorneys-General  constroing  the  provisions  of 
the  act  of  June  25,  1868,  chapter  72,  known  as  the  eight-honr  law 
(section  3738,  Rot.  Stat.)»  reviewed,  and  the  following  conolasions  de- 
duced therefrom  : 

(1)  That  the  act  prescribes  the  length  of  time  ^nhicYi  shall  constitate  a 
day's  .work,  hot  it  does  not  establish  any  mle  by  which  the  oompeii- 
9ation  for  a  day's  work  shall  be  determined. 

(2)  That  it  does  not  contemplate  a  reduction  of  wages  simply  heoauae 
of  the  reduction  thereby  made  in  the  length  of  the  day's  work ;  bnt, 
on  the  other  hand,  it  does  not  rtquire  that  the  same  wages  shall  be 
paid  therefor  as  are  received  by  those  who  in  similar  private  employ- 
ments work  a  greater  length  of  time  per  day. 

(3)  That  it  does  not  forbid  the  making  of  contracts  for  labor,  fixing  a 
different  length  of  time  for  the  day's  work  than  that  prescribed  in 
the  law. 

This  exposition  of  the  act  is  in  harmony  with  the  opinion  of  the  Supreme 
Conrt  in  the  case  of  UniUd  States  v.  MarUn  (94  U  S.,  400). 

Department  op  Justice, 

April  29,  1882. 

Sir:  Tbe  accompanying  application  for  the  enforcement 

of  the  eight-hoar  law,  addressed  to  yon  by  Jacob  M.  Davis, 

**  Secretary  Executive  Committee  Leagae  Island  Mataal 

Protection  Association,"  under  date  of  March  13, 1882,  and 
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made  in  behalf  of  the  workiugmeu  euiployed  by  the  Govern- 
ment in  the  navy-yards  and  elsewhere,  was  sabsequently 
referred  to  me  by  yoar  direction  for  examination  and  report 
upon  the  merits  thereof,  and  also  for  such  recommendations 
as  may  be  suggested  by  the  conclusions  arrived  at  Hav- 
ing examined  the  application  and  considered  the  provisions 
of  the  law  to  which  it  relates,  I  now  have  the  honor  to  submit 
the  following  report: 

The  application  cites  the  act  of  June  25, 1868,  chapter  72, 
entitled  ^<  An  act  constituting  eight  hours  a  day's  work  for  all 
laborers,  workmen,  and  mechanics  employed  by  or  on  be- 
half of  the  Government  of  the  United  States"  (the  pro- 
visions of  which  are  embodied  in  section  3738,  £evised 
Statutes),  and  refers  to  a  proclamation  of  the  President, 
issued  May  19, 1869,  calling  attention  to  said  act  and  direct- 
ing that  Irom  and  after  that  date  no  reduction  should  be 
made  *^  in  the  wages  paid  by  the  Government  by  the  day  to 
such  laborers,  workmen,  and  mechanics  on  account  of  such 
reduction  of  the  hours  of  labor,"  and  also  to  a  subsequent 
proclamation  of  the  President,  issued  May  11,  1872,  again 
calling  attention  to  said  act  and  directing  ^^all  officers  of  the 
Executive  Dei>artment  of  the  Government  having  charge  of 
the  employment  and  payment  of  laborers,  workmen,  or  me- 
chanics employed  by  or  on  behalf  of  the  Government  of  the 
United  States  to  make  no  reduction  in  the  wages  paid  l^y  the 
Government  by  the  day  to  such  laborers,  workmen,  and  me- 
chanics on  account  of  the  reduction  of  the  hours  of  labor." 
It  furthermore  refers  to  section  2  of  the  act  of  May  18, 1872, 
chapter  172,  requiring  the  accounting  officers  in  the  settle- 
ment of  alV  accounts  for  the  services  of  the  laborers,  work- 
men, and  mechanics  employed  by  or  on  behalf  of  the  Gov- 
ernment of  the  United  States  between  the  25th  day  of  June« 
1868,  the  date  of  the  act  constituting  eight  hours  a  day's 
work  for  all  such  laborers,  workmen,  and  mechanics,  and 
the  19th  of  May,  1869,  the  date  of  the  proclamation  of  the 
President  concerning  such  pay,  to  settle  and  pay  for  the 
same  without  reduction  on  account  of  reduction  of  hours 
of  labor  by  said  act,  when  it  shall  be  made  to  appear  that 
such  was  the  sole  cduse  of  the  reduction  of  wages,  etc.  (same 
provision  being  reproduced  in  section  3089,  Revised  Stat- 
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utes),  and  to  tbe  debate  in  tbe  Senate  on  tbe  passage  of  the 
act  of  Jane  25, 1868. 

These  citations  and  references  appear  to  be  made  with  the 
view  of  setting  forth  the  design  of  that  act,  as  the  same  may 
be  gathered  from  the  act  itself,  the  debate  in  the  Senate 
thereon,  the  action  of  the  President  in  the  proclamations 
mentioned,  and  the  subsequent  action  of  Congress. 

It  is  then  charged  that  since  1877  the  eight-honr  law  has 
been  *^ openly  violated  and  persistently  disregarded''  six 
months  in  each  year,  and  in  this  connection  reference  is  made 
to  General  Order  No.227,  dated  Jane  30, 1877,  and  cirenlar  ^o. 
8,  dated  March  28, 1878,  issued  by  the  Secretary  of  the  Navy, 
and  also  to  a  circular,  dated  September  21, 1878,  issued  by 
the  Acting  Secretary  of  the  Navy,  which,  it  is  allowed, 
*^  recognizes  the  validity  of  the  eight-hour  law  from  Sep- 
tember 22  to  March  20  of  each  year,  and  then  enforces  the 
ten-hour  system  from  March  21  to  September  21  in  each 
year.** 

The  application  concludes  with  the  following  declaration : 
<<  That  we  claim  the  strict  enforcement  of  tlie  national  eight- 
hour  law,  as  passed  by  Congress  June  25,  1808,  according 
to  its  plain  meaning,  that  eight  hours  shall  constitute  a  day's 
work ;  a  day's  work  that  should  bring  a  day's  wages." 

The  application  does  not  state  specifically  in  what  way  the 
law  has  been  violated  as  charged  or  give  the  facts  upon  which 
such  charge  is  founded ;  but  I  infer  that  the  complaint  is 
directed  against  the  orders  and  circulars  above  referred  to, 
issued  by  the  Navy  Department.  These  orders  and  circulars 
not  being  before  me,  I  make  no  comment  thereon.  Whether 
they  continue  in  force  I  know  not. 

The  provisions  of  the  act  of  1868,  known  as  the  eight-hour 
law  (section  3738,  Revised  Statutes),  have  several  times  been 
considered  by  my  predecessors.  The  question,  whether  that 
act,  in  reducing  the  number  of  hours  constituting  a  day's 
work,  was  intended  to  work  a  corresponding  reduction  in  the 
compensation  for  a  day's  work,  is  discussed  in  an  opinion  of 
Attorney-General  Evarts  to  the  President,  dated  November 
25, 1868  (12  Opin.,530).  He  holds  that  ^Hhere  is  nothing 
in  thelangnageofthe  act  to  indicate  such  intention,"  and  that 
'*  the  plain  import  of  the  law  is  that  a  laborer,  workman,  or 
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inechanici  in  the  employ  of  the  Government^  i^hether  bii'ed 
by  the  day,  week,  or  month,  shall  only  j^e  reqaired  to  work 
eight  hoars  a  day  to  earn  his  daily,  weekly,  or  monthly  wages, 
whatever  these  may  be."  Tet  he  finds  nothing  in  the  act  re- 
quiring that  ^'  employes  of  the  Government  embraced  within 
the  act  mnst  receive  )vs  high  wages  for  their  day's  labor  of 
eight  hours  as  similar  industry  in  private  employments  re- 
ceives for  a  day's  labor  of  ten  or  twelve  hours, "  and  remarks 
that  <^  the  act  is  wholly  silent  on  the  subject  of  wages,  fixing 
only  the  length  of  a  day's  labor."  And  the  conclusion  he 
comes  to  is,  that  the  act  ^^  does  not  require  that  the  wages  of 
the  shortened  day  of  Government  labor  should  be  reduced  in 
the  proportion  of  the  hours  of  labor,  and  that  the  act  as  little 
requires  that  the  wages  of  this  shortened  day  should  be  as 
large  as  the  wages  of  the  longer  day  of  private  employment," 
and  that  <^  in  this  silence  of  the  act  itself  on  the  measure  of 
wages,  while  it  speaks  only  of  the  hours  of  labor,  the  Depart- 
ments are  left  to  the  guidance  of  the  rule  of  equality  of  com- 
pensation for  equalworth  of  labor  in  Government  and  in  private 
employment." 

Attorney-General  Hoar,  in  response  to  an  inquiry  fh>m  the 
Secretary  of  the  Navy  as  to  the  meaning  and  effect  of  the  act 
of  1868,  taken  in  connection  with  the  act  of  July  16,  186 2, 
chapter  184  (which  latter  act  provided  <<  that  the  hours  of 
labor  and  the  rate  of  wages  of  the  employes  in  the  navy-yards 
shall  conform,  as  nearly  as  is  consistent  with  the  public  in- 
terest, with  those  of  private  establishments  in  the  immediate 
Ticinity  of  the  respective  yards,  to  be  determined  by  the  com- 
mandants of  the  navy -yards,  subject  to  the  approval  and  re- 
Tision  of  the  Secretary  of  the  Navy"),  gave  an  opinion  under 
date  of  April  20, 1869  (13  Opiu.,  29),  in  which  he  refers  to 
the  opinion  of  Mr.  Evarts,and  approves  the  conclusions  there 
arrived  at.  He  says :  ^^  In  my  opinion  the  statute  of  June 
25, 1868,  has  nothing  to  do  with  the  compensation  to  be  paid 
to  workmen  in  the  navy-yards,  and  leaves  that  to  be  deter- 
mined under  the  provisions  of  the  act  of  July  16, 1862.  The 
provision  that  eight  hours  shall  constitute  a  day's  labor  has 
no  tendency  whatever  to  show  whether  the  day's  labor  thus 
established  shall  be  paid  at  a  lower  or  higher  rate  than  the 
day  of  ten  hours  labor,  or  at  the  same  rate.    The  rate  of  com- 
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pensatioD  is  still  left  by  law  to  be  determined  under  the  rule 
prescribed  by  the  Rtatute  of  Jaly  16, 1862,  so  as  to  conform, 
as  nearly  as  is  consistent  with  the  public  interest,  with  the 
rate  of  wa^es  of  private  establishments  in  the  immediate  vi- 
cinity of  the  respective  navy-yards,  'to  be  determined  by  the 
coinmandantR  of  the  navy-yards,  subject  to  the  approval  and 
revision  of  the  Secretary  of  the  Kavy.'  If  the  private  estab- 
lishments ID  the  n<4ghborhood  employed  their  hands  for  five 
honrs  a  day  only,  there  would,  obviously,  be  no  Justice  in  re- 
ducing the  wages  of  those  employed  in  the  navy-yards  for 
eight  hours  to  the  amount  paid  by  the  day  in  private  estab- 
lisments ;  but  the»law  intended  no  such  result  On  the  other 
hand,  I  find  nothing  in  the  statute  which  requires  you  to  pay 
the  same  price  for  eight  hoursHabor  which  private  establish- 
ments pay  for  ten  or  twelve,  unless  the  amount  of  service 
rendered  or  the  quality  of  the  work  make  the  fewer  honrs  in 
the  navy-yards  equivalent  in  value  to  the  longer  time  hired 
in  private  establishments,  or,  for  some  other  reason,  make  it 
consistent  with  the  public  interest." 

In  an  opinion  to  the  Secretary  of  War,  dated  May  SI, 
1871  (13  Opin.,  424),  Attorney-General  Akerman  considered 
the  act  of  1868  in  connection  with  the  President's  proclama- 
tion of  May  19,  1869,  hereinbefore  mentioned,  apparently 
adopting  the  construction  'given  that  act  by  his  prede- 
cessors. 

Attorney- Oeneral  Devens,  in  answer  to  an  inquiry  sug- 
gested by  the  Secretary  of  the  Navy,  whether  a  circular  is- 
sued by  the  Navy  Department  under  date  of  March  21,  1878 
(announcing  that  ^Hhe  Department  will  contract  for  the 
labor  of  mechanics,  foreman,  leading-men,  and  laborers  on 
the  basis  of  eight  hours  a  day,  but  that  all  workmen  electing 
to  labor  ten  hours  a  day  will  receive  a  proportionate  increase 
of  their  wages"),  accords  with  the  meaning  and  intent  of 
section  3738,  Revised  Statutes,  which  embodies  the  eight- 
hour  law,  rendered  an  opinion  dated  July  9, 1878  (16  Opin., 
58),  holding  that  the  circular  is  in  accordance  therewith. 
This  conclusion  is  based  on  the  construction  given  that  sec- 
tion by  the  Supreme  Court  of  the  United  States  in  the  case 
of  United  States  v.  Martin  (94  U.  S.  Sep.,  400),  which  is  re- 
garded as  decisive  and  binding  upon  the  Executive  Depart- 
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meDts.  In  that  oaBe,  he  says :  ^'  The  court,  after  observing 
that  the  section  '  was  a  direction  by  Congress  to  the  officers 
and  agents  of  the  United  States,  establishing  the  principle 
to  be  observed  in  the  labor  of  those  engaged  in  its  servicci' 
holds  that  it  only  prescribes  the  length  of  time  which  shall 
amount  to  a  day's  work  when  no  special  agreement  ie  made 
upon  the  sutjecty  and  that  it  does  not  forbid  the  making  of 
contracts  fixing  a  different  length  of  time  as  the  day's  work. 
^There  are  several  things,'  the  court  adds,  ^  which  the  act 
does  not  regulate,  which  it  may  be  worth  while  to  notice. 
First,  it  does  not  establish  the  price  to  be  paid  for  a  day's 
work.  *  *  *  It  does  not  specify  any  sum  which  shall 
be  paid  for  the  labor  of  eight  hours,  nor  that  the  price  shall 
be  more  when  the  hours  are  greater,  or  less  when  the  hours 
are  fewer.  Second,  the  statute  does  not  provide  that  the 
employer  and  the  laborer  may  not  agree  with  each  other 
as  to  what  time  shall  constitute  a  day's  work.  •  •  ^ 
We  regard  the  statute  chiefly  as  in  the  nature  of  a  di- 
rection fh>m  a  principal  (o  his  agent  that  eight  hours  is 
deemed  to  be  a  proper  length  of  time  for  a  day's  labor,  and 
that  his  contracts  shall  be  based  upon  that  theory.'  The 
circular  mentioned  is  in  perfect  harmony  with  this  authori- 
tative exposition  of  the  law.  It  proposes  to  contract  for 
labor  on  the  basis  of  eight  hours  constituting  a  day's  work, 
and  herein  the  direction  of  the  statute  is  fully  conformed  to. 
And  although  it  provides  for  the  allowance  of  tk  proportion' 
ate  increase  of  wages  where  the  workmen  electe  to  labor  ten 
hours  a  day  instead  of  eight,  yet  this  is  not  at  variance  with 
the  law.  On  the  contrary,  such  a  provision  must  be  deemed 
entirely  consistent  with  the  law." 

Since  the  decision  of  the  Supreme  Court  above  referred 
to  a  joint  resolution  was  introduced  into  and  passed  the 
House  of  Bepresentatives  during  the  second  session  of  the 
Forty-fifth  Congress,  declaring  that,  according  to  the  true 
intent  and  meaning  of  the  act  of  June  25, 1868.  '^  eight  hours 
constitute  a  daj's  work  for  all  such  laborers,  workmen,  and 
mechanics;  and  while  said  act  remains  upon  the  statute- 
book  no  reduction  shall  be  made  in  the  wages  paid  by  the 
Government  by  the  day  to  such  laborers,  workmen,  and 
mechanics,  on  account  of  the  reduction  of  the  hours  of  labor, 
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but  all  heads  of  DepartmeDts,  officers^  and  agents  of  the 
OovernmeDt  are  hereby  directed  to  enforce  said  law  as  long 
as  the  same  is  anrepealed."  This  resolntion  went  to  the 
Senate  and  was  there  i>ostponed  to  the  next  session,  bat  no 
action  was  afterwards  taken  thereon  by  that  body.  The 
same  resolntion  was  re-introdaced  in  the  Honse  daring  the 
first  session  of  the  Forty-sixth  Congress,  and  considered  and 
laid  on  the  table. 

Daring  the  second  session  of  the  Forty-sixth  Congress  a 
joint  resolntion  passed  the  Hoose,  declaring  ^<  that,  accord- 
ing to  the  trae  intent  and  meaning  of  section  3738  of  the 
ftevised  Statntes,  all  laborers,  workmen,  and  mechanics 
employed  by  or  in  behalf  of  the  Gk>vemment,  shall  here- 
after receive  a  fall  day's  pay  for  eight  hoar's  work ;  and  all 
heads  of  Departments,  officers,  and  agents  of  the  Govern- 
ment are  hereby  directed  to  enforce  said  law  as  herein  inter- 
preted."   This,  however,  failed  in  the  Senate. 

The  legislation  thas  proposed,  which  met  the  approval  of 
one  of  the  hoases  of  Congress,  while  it  apparently  assumes 
that  the  constraction  theretofore  given  the  statute  by  the 
executive  and  judicial  departments  of  the  Government  does 
not  accord  with  the  intention  of  Congress  in  enacting  it, 
also  assumes  that  some  provision  is  necessary  to  more  clearly 
and  distinctly  declare  that  intention,  which,  as  expressed 
in  such  proposed  legislation,  was  this:  (1)  that  eight  hours 
should  constitute  a  day^B  work  for  all  laborers,  etc.,  who  are 
within  the  statute;  (2)  that  no  reduction  should  be  made  in 
the  wages  paid  by  the  day  to  soch  laborers,  etc.,  on  account 
of  the  reduction  in  the  hours  of  labor;  (3)  that  all  such 
laborers,  etc.,  should  receive  a/ttl<  daifg  pay  for  eight  hours' 
work.  Neither  of  these  propositions,  however,  seems  to  me 
to  express  an  interpretation  of  the  law  substantially  different 
from  that  which  it  has  already  received,  as  above. 

Becnrring  to  the  opinions  of  my  predecessors  hereinbefore 
mentioned,  I  dednce  from  the  views  there  presented  the  fol- 
lowing results : 

(I)  That  the  act  of  1868  (section  3738,  Bev.  Stat.)  pre- 
scribes the  length  of  time  which  shall  constitute  a  day's  work ; 
but  it  does  not  establish  any  rule  by  which  the  compensation 
for  a  day's  work  shall  be  determined — this  being  leil  to  be 
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hxed  in  the  ordinary  or  customary  manner,  where  the  law 
does  not  otherwise  provide. 

(2)  That  it  does  not  contemplate  a  redaction  of  wages  sim- 
ply because  of  the  reduction  thereby  made  in  the  length  of 
the  day's  work;  but,  on  the  other  hand,  it  does  not  require 
that  the  same  wages  shall  be  paid  therefor  as  are  received  by 
those  who  in  similar  private  employments  work  a  greater 
length  of  time  per  day.  This  matter  of  wages  is  to  be  dealt 
with  as  poiuted  out  in  the  precediug  paragraph,  having  due 
regard  to  the  pnblic  interest 

(3)  That  it  does  not  forbid  the  making  of  contracts  for 
labor,  hxing  a  different  length  of  time  for  the  day's  work 
than  that  prescribed  in  the  law 

This  exposition  of  the  act  referred  to  is  in  harmony  with 
the  opinion  of  the  Snpreme  Oourt  in  the  case  of  United  States 
Y.  Martinj  cited  above.  There  the  court  say  that  the  act 
^^  prescribed  the  length  of  time  which  should  amount  to  a 
day's  Wi«rk,  when  no  special  agreement  was  made  upon  the 
snbject,'^  bat  that  ^^  it  does  not  establish  the  price  to  be  paid 
for  a  day's  work ;"  that  *4t  does  not  specify  any  sum  which 
shall  be  paid  for  the  labor  of  eight  hours,  nor  that  the  price 
shall  be  more  when  the  hours  are  greater,  or  less  when  the 
hoars  are  fewer,"  and  that  ^*  it  is  silent  as  to  everything  ex- 
cept the  direction  to  its  officers  that  eight  hoars  shall  con- 
stitute a  day's  work  for  a  laborer." 

"  We  regard  the  statute,"  remark  the  coart,  "chiefly  as  in 
the  natare  of  a  direction  from  a  principal  to  his  agent  that 
eight  hours  is  deemed  to  be  a  proper  length  of  time  for  a 
day's  labor,  and  that  hie  contracts  shall  be  based  upon  that 
theory.  It  is  a  matter  between  the  principal  and  his  agent, 
in  which  a  third  party  has  no  interest.  The  proclamation  of 
the  President  and  the  act  of  1872  are  in  harmony  with  this 
view  of  the  statute. 

"  We  are  of  opinion,  therefore,  that  contracts  fixing  or  giv- 
ing  a  different  length  of  time  as  the  day's  work  are  legal  and 
binding  upon  the  parties  making  them." 

The  view  of  the  statute  here  anuonnced  must  be  regarded 
as  an  authoritative  interpretation  of  its  provisions ;  and  if, 
being  thus  interpreted,  the  statute  fails  to  accomplish  the 
objects  which  it  is  claimed  Congress  had  in  view  when  en- 
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acting  it,  tbis  failure  can  now  be  remedied,  as  it  seems  to 
me,  only  by  additional  legislation. 

With  respect  to  the  charge  implied  in  the  application  for 
an  enforcement  of  the  statute — indeed,  expressly  made  there- 
in— namely,  that  its  provisions  are  not  complied  with  by  the 
officers  charged  with  the  employment  of  laborers,  etc.,  for  the 
(Government,  I  am  unable,  from  want  of  information  on  the 
subject,  to  form  an  opinion.  As  already  intimated  by  me, 
the  application  does  not  state  specifically  wherein  there  is  a 
non  compliance  with  the  law.  In  this  connection,  therefore, 
I  remark  that  no  recommendations  are  suggested  by  my  ex- 
amination of  that  paper. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTBB. 

The  President. 


REDEMPTION  OP  •'CONTINUED  FIVES"  OF  1881. 

In  oalling  for  redemption  the  new  bonds  iasned  by  the  Saoietary  of  the 
Treasary,  known  as  **  oontinned  fives,"  those  which  have  the  highest 
namber,  i.  e.,  "  the  bonds  of  each  class  last  dated  and  nnmbered,"  as 
pTOYided  by  the  third  section  of  the  act  of  Jnly  14,  1870|  chap.  256, 
should  be  called  first. 

Department  of  Justice, 

May  4, 1882. 

Sir  :  The  case  stated  in  yours  of  the  26th  altimo  is  sab- 
stantially  as  follows : 

The  act  of  July  14, 1870,  having  anthorized  the  issue  of 
certain  five  per  cent,  bonds  redeemable  at  the  pleasure  of  the 
United  States  after  ten  years  from  the  date  of  their  issue^  by  its 
third  section  provided :  ^^  That  the  pa>'meu  t  of  any  of  the  bonds 
hereby  anthorized  after  the  expiration  of  the  said  several 
terms  of  ten  •  •  •  years,  shall  be  made  in  amounts  to  be 
determined  firom  time  to  time  by  the  Secretary  of  the  Treas- 
ury, at  his  discretion,  the  bonds  so  to  be  paid  to  be  dis- 
tinguished and  described  by  the  dates  and  numbers,  begin- 
ning for  each  successive  payment  with  the  bonds  of  each 
class  last  dated  and  numbered,  of  the  time  of  which  intended 
payment,  or  redemption,  the  Secretary  of  the  Treasury  shall 
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give  pabiic  notice,  and  the  interest  on  the  particolar  bonds 
so  selected  at  any  time  to  be  paid  shall  cease  at  the  expira- 
tion of  three  months  from  the  date  of  snch  notice." 

Accordingly » upon  the  12th  of  May,  1888,  a  call  was  made  for 
certain  of  the  bonds  so  issned,  a  claose  being  annexed  thereto, 
to  the  effect  that  in  case  any  holders  of  snch  bonds  (within 
defined  limits)  ^*  shall  request  to  have  their  bonds  continued 
during  the  pleasure  of  the  Oovemment,  with  interest  at  the 
rate  of  three  and  one  half  per  cent  per  annum  in  lieu  of  their 
payment  at  the  date  specified,  such  request  will  be  granted 
if  the  bonds  are  received  by  the  Secretary  of  the  Treasury  on 
or  before  the  1st  day  of  July,  1881." 

Such  request  was  accordingly  made  generally  by  the  hold- 
ers in  question,  and  in  the  end  bonds  to  the  amount  of  $401,- 
604,900  were  oontinuedj  the  method  of  doing  this  being  a  sur 
render  and  cancellation  of  the  old  bonds  and  an  issue  of  the 
same  amount  of  registered  bonds  ol  like  description  but  bear- 
ing a  new  series  of  numbersj  and  having  printed  across  their 
face  ^^Ai  the  request  of,  and  for  value  received  by,  the 
owner  of  this  bond,  the  same  is  continued  during  the  pleas- 
ure of  the  Gk>vernment,  to  bear  interest  at  the  rate  of  three 
and  one-half  (3})  per  centum,"  etc.  These  bonds  were  issued, 
beginning  with  Bond  No.  1  in  each  denomination,  in  the  order 
of  the  receipt  at  the  Department  of  the  surrendered  bonds, 
and  so  of  course  without  reference  to  the  priority  of  numbers 
of  said  surrendered  bonds. 

Upon  this  state  of  facts  you  ask,  whether,  <«  in  calling 
what  are  known  to  me  as  continued  fives,  I  shall  be  justified 
by  law  in  calling  the  lowest  numbers  first,  or  must  I  call  the 
highest  numbers  first." 

ni>on  consideration  I  have  to  submit  to  you  my  opinion 
that  the  bonds  which  have  the  highest  numbers— or,  to  use 
the  language  of  the  third  section  of  the  act  of  1870  (above), 
those  of  each  class  <^  last  dated  and  numbered"— are  to  be 
called  first. 

The  '*  continued  fives"  have  no  other  authorization  than 
the  above  act  of  1870.  They  must  therefore  conform  to  the 
law  of  their  being  as  therein  established,  subject  only  to 
snch  voluntary  diminution  of  the  burden  upon  the  debtor 
as  it  might  please  the  bondholder  to  accord.    In  contem- 
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plation  of  law  they  are  the  fives  of  ISSl ;  with  the  incident— 
important  fiuauoially  but  nut  in  point  of  law — that  their 
holders  have  agreed  to  remit,  virtually  to  pay  back  into 
the  Tieasury,  1^  per  cent,  of  the  annual  interest  therenpon 
merely  to  conciliate  the  United  States  so  that  they  might 
not  ao  quickly  determine  their  wiU^  and  cdU  the  bonds. 

1  submit  that  any  discussion  of  the  character  of  the  bonds 
in  question  must  necessarily  assume  as  its  basis  the  fact  that 
in  the  transaction  by  virtue  of  which  they  were  issued,  there 
was  no  party  who  was  competent  to  bind  the  United  States 
by  any  modification  of  the  incidents  to  the  original  bonds. 
This  fact  was  well  known  to  all  who  took  part  in  that  trans- 
action, the  details  of  which  show  a  scrupulous  observance 
thereof.  All  that  the  Secretary  of  the  Treasury  did  therein, 
or  was,  or  could  have  been,  understood  to  do,  was  virtually 
to  receive  for  the  United  States  a  remission  of  a  part  of  the 
original  debt. 

It  is  in  accordance  with  this  that  the  bondholders  required 
no  counter-stipulations,  not  even  one  for  a  change  of  that 
practice  by  which  theretofore  the  registered  fives  of  1881  had 
been  subject  to  change  of  number,  and  so  to  loss  of  grade, 
upon  every  occasion  when  an  old  bond  was  changed  for  a  new, 
e.  g.,  on  an  assignTnent  of  such  bond— when  by  a  uniform 
and  unquestioned  practice  the  old  bond  was  surrendered 
and  a  new  one  issued  unth  a  new  number  earresponding  to  ^ 
date  of  the  transaction. 

Even  if  some  party  competent  to  bind  the  United  States 
as  to  a  change  of  policy  had  been  dealt  with  by  the  bond- 
holders when  the  *^  continued  fives"  were  issued,  it  seems 
that  a  failure  by  the  latter  to  insist  upon  a  change  in  the 
previous  system  and  effect  of  numbering  and  renumbering 
would  be  very  strong  in  fovor  of  the  conclusion  to  which  I 
have  come,  but  when  it  is  added  that  there  was  then  pres- 
ent— as  was  perfectly  well  known  to,  and  acted  npon  by, 
all — ^no  one  who  could  so  bind  the  United  States,  such  con- 
clusion is  one  from  which  it  is  difficult  to  escape. 

Very  respectftilly,  your  obedient  servant,       ^ 

S.  P.  PHILLIPS, 
Acting  Attomey-OeneraiL 

The  SSORBTABT  OF  THE  TBEASUEY. 
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CLAIM  OF  J.  AND  R.  H.  PORTER. 

The  award  made  by  the  Third  Auditor  on  the  10th  of  May,  1861,  under 
the  law  of  March  3, 1B49,  chapter  129,  in  favor  of  James  and  Richard 
H.  Porter,  was  binding  upon  all  officers  of  the  Qovemment. 

The  act  of  July  28,  1866,  chapter  297,  modifying  the  said  act  of  1849, 
did  not  aifeot  claims  adjudicated  by  the  Auditor  before  its  passage. 

Department  of  Justice, 

May  4, 1882. 

Sir:  On  the  10th  altimo  yoa  referred  to  me  papers  in  the 
case  of  B.  H.  Porter,  requesting  my  opinion  upon  the  ques- 
tion presented  therein. 

The  facts,  so  far  as  it  is  deemed  necessary  to  state  them, 
are  as  follows: 

The  claim  of  James  and  Bichard  H.  Porter,  having  bec*n 
presented  to  the  Treasury  Department,  was  submitted  b\' 
the  Secretary  in  the  year  1861  upon  a  report  of  the  facts  h\ 
the  Third  Auditor  to  the  AttorneyOeneral  for  his  opinion 
upon  questions  of  law.  On  the  25th  of  April,  1861,  Eioii. 
Bdward  Bates,  Attorney-General,  delivered  an  opinion,  hold- 
ing that  the  claim  was  valid  under  the  law  of  March  3, 1849. 
and  that  the  claimants,  upon  the  facts  as  found,  were  entitled 
to  payment  from  the  Government  for  the  cattle,  mules, 
horses,  and  wagons  lost  or  destroyed,  etc  Thereupon  the 
Third  Auditor  adjusted  the  account,  and  ou  the  lOth  of  May, 
1861,  awarded  to  the  claimants  the  sum  of  $10,100.  The 
same  day  the  First  (Comptroller  admitted  and  certified  this 
balance.  The  award  then  passed  to  a  warrant,  which,  how- 
ever, was  not  signed  by  the  Secretary.  He  disapproved  the 
adjustment,  and  sent  the  case  back  to  the  Auditor. 

Three  years  afterwards  that  officer  took  up  the  case,  recon- 
sidered it,  and  made  a  second  award,  allowing  to  the  claim- 
ants $750.  This  was  never  acquiesced  in  by  the  claimants. 
They  protested,  and  have  insisted  from  that  day  until  now 
that  the  first  adjudication  was  final.  And  this  is  the  ques- 
tion now  before  me,  whether  the  Third  Auditor  had  power 
to  reopen  the  case,  after  he  had  once  acyasted  the  account, 
found  A  balance  due  to  the  claimants  under  the  law,  and 
certified  his  judgment;  in  other  words,  whether  the  decision 
of  the  Third  Auditor  was  final. 
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The  third  seotion  of  the  act  of  March  S,  1849|  (^  Stat.» 
415)  provides  that  claimtt  presented  under  that  act  shall 
be  adjusted  by  the  Third  Auditor.  The  fonrth  section  pro- 
vides that  in  all  adjtkdieationB  of  said  Auditor,  ^*  when  such 
judgmenti  shall  be  in  favor  of  the  claim,  the  claimant  or  his 
legal  representatives  shaU  be  etUitled  to  the  amoutU  thereof 
upon  the  production  of*  a  copy  thereof,  certified  by  said 
Auditor,  at  the  Treasury  of  the  United  States."  This  was 
the  law  in  force  when  the  Porter  claim  was  adjusted.  It 
puts  all  claims  under  it  iu  the  exclusive  jurisdiction  of  the 
Third  Auditor.  He  is  made  the  sole  tribunal  to  decide 
them,  and  his  awards  are  called  judgments.  The  law  pro- 
vides no  appeal  from  them,  and  for  no  second  hearing  after 
they  have  been  rendered  and  certified.  To  obtain  payment 
of  them  it  was  only  necessary  to  produce  copies  certified  by 
the  Auditor  at  the  Treasury  of  the  United  States. 

It  will  at  once  be  seen  that  a  broad  distinction  was  made 
between  these  claims  as  to  their  adjustment  and  final  settle- 
ment and  those  submitted  to  the  Third  Auditor  under  the 
law  of  March  3, 1817,  and  subsequent  acts.  His  decisions 
in  the  latter  cases  must  be  examined  and  reviewed  by  the 
Second  OomptroUer.  With  respect  to  the  former  there  is  no 
such  requirement.  In  express  terms  the  findings  of.  the 
Auditor  were  made  final. 

Now,  it  has  been  held  by  this  Department,  and  the 
authority  for  the  proposition  is  ample,  that  where  a  statute 
imposes  a  particular  duty  upon  an  executive  officer,  and  he 
has  performed  the  duty  according  to  his  understanding  of 
the  law,  there  is  no  appeal  from  his  action  or  his  decision, 
unless  such  appeal  is  expressly  provided  by  law.  His  de- 
cision is  final  and  conclusive.  (See  16  Opin.,  317 ;  1  Opin., 
624;  2  M.,  481-482;  5  id.,  275;  11  id.,  14;  United  States  v. 
Ferriera,  13  Howard,  40.)  It  was  said  by  (3hief- J  ustice  Taney 
in  this  case,  where  jurisdiction  in  a  class  of  claims  had  been 
conferred  by  statute  upon  the  Secretary  of  the  Treasury,  that 
his  decision  was  ^*  final  and  conclusive;"  that  ^*  it  would  not 
be  disturbed  by  an  appeal  to  this  or  any  other  court,  or  in 
any  other  way,  without  the  authority  of  an  act  of  Congress." 

When,  therefore,  the  account  in  this  case  was  adjudicated 
by  the  Third  Auditor  and  he  had  certified  his  judgment,  it 
272— VOL  XVII ^23 
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became  a  Uguidated  demand — a  demand|  in  the  language  of 
the  law,  to  be  paid  at  the  Treasary  of  the  United  States.  It 
was  binding  npon  all  the  officers  of  the  Gtovemmeut.  The 
case  had  passed  from  the  jnrisdiction  of  the  only  officer  to 
whom  the  law  gave  authority*  to  consider  it  and  had  become 
res  judicata.  Neither  the  Auditor  nor  any  other  officer  of  the 
Government  had  control  over  it.  The  judgment  belonged  to 
the  Messrs.  Porter,  to  whom  the  law  gave  the  right  to  demand 
payment  of  it  at  the  Treasury. 

As  regards  the  effect  of  the  act  of  July  28, 1866  (14  Stat, 
327),  which  substitutes  for  the  fourth  section  of  the  act  of 
1849  a  provision  that  the  findiugs  of  the  Auditor  shall  be 
submitted  to  the  Second  Oomptroller  for  revision,  it  need 
only  be  said  that  it  can  not  reach  back  to  a  matter  which 
had  passed  into  judgment  in  1861.  The  language  of  the 
statute  of  1866  can  not  be  construed  as  retroactive,  so  as  to 
affect  claims  which  had  been  acUusted  before  its  passage. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABEIS  BBEWSTBR 

Hon.  Ohablbs  J.  Folgbb, 

Secretary  c/the  Treasury. 


COMMISSIONERS  OF  THE  DISTRICT  OF  COLUMBIA. 

No  power  is  expressly  oonfeicred  by  statute  apon  any  two  of  the  Com- 
missioDSTs  of  the  District  of  Colambia  to  act  withoat  the  third,  and  it 
seems  that  the  three  Commissioners  should  be  present  and  acting  when 
any  bnsiness  of  importance  pertaining  to  their  office  is  to  be  trans- 
aoted. 

Dbpabtment  of  Justicx, 

May  10, 1882. 
Sir:  The  statnte  concerning  Oommissioners  of  the  Dis- 
trict of  Columbia  authorices  the  appointment  by  the  Piest- 
dent,  with  the  adtloe  and  consent  of  the  Senate,  of  two  per- 
sons, tchoj  ufith  an  cfflcer  of  the  Octps  of  Engineers  of  the 
United  States  Army  of  rank  above  that  of  captain,  shall  be 
Oommissioners  of  the  District,  and  shall  exercise  all  the 
powers  and  anthority  which  were  vested  in  the  Oommission- 
ers nnder  the  act  of  Jane  20, 1874.  (Act  of  Jnne  11, 1878, 
sees.  2  and  3,  Snpp.  Bev.  Stats.,  340.) 
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No  power  is  expressly  conferred  apon  any  two  of  them  to 
act  without  the  third. 

Especial  importance  seems  to  be  given  to  the  connection 
of  the  officer  of  Engineers  with  the  Commissioners  from  civil 
life,  indicating  a  purpose  in  the  legislative  mind  that  the 
former  should  be  a  guide  in  many  matters,  and  a  check  per- 
haps in  others,  upon  the  action  of  the  latter.  Hence  it  is 
provided  that  the  Engineer  officer  detailed  from  time  to  time 
by  the  President  tor  this  duty  shall  not  be  required  to  per- 
form any  other  duty. 

Another  provision  is  that  ^^  one  oftaid  fkree  Oomminioner$ 
shall  be  chosen  president  of  the  board  of  Oommissioners  at 
their  first  meeting,  •  •  •  and  whenever  a  vikoane^  shall 
occur  thereafter.'' 

From  which  it  is  reasonably  inferred  that  the  board  is  to 
be  always  full  when  any  business  is  to  be  done;  for  when  a 
vacancy  occurs  the  organization  of  the  Oommissioners  as  a 
board  is  dissolved.  There  must  be  a  new  election  of  chair- 
man to  constitute  them  a  legal  body.  The  whole  tenor  of 
the  statute  seems  to  require  that  the  three  Commissioners 
shall  be  present  and  acting  when  any  business  of  import- 
ance pertaining  to  their  office  is  to  be  transacted. 

My  decided  impression  is  that  it  would  be  unsafe  for  the 
two  remaining  Oommissioners,  the  seat  of  the  Engineer 
officer  being  vacant,  to  act  as  if  the  board  were  full. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Pbesidemt. 


DECLARATIONS  IN  PENSION  CASES. 

The  jm»v<«o  in  Motion  4714,  EoviMd  Statutes,  ia  to  bo  oonotrnod  as  appU* 
oable  to  the  noir  limitation  preooribod  by  sootion  2  of  the  aet  of  March 
3,  1879,  chapter  187,  as  to  date  of  filing  pension  claims;  and  a  decla- 
ration made  in  accordance  therewitli  may  be  accepted,  to  exempt  a 
claim  from  snch  limitation. 

Dbpabtmbnt  of  Justice, 

May  10, 1882. 
Sib  :  By  a  letter  received  firom  Acting  Secretary  Bell,  of 
your  Department,  dated  the  12ih  of  January  last,  directing 
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my  attention  to  sections  4709  and  4714,  Revised  Statutes, 
and  also  to  section  2  of  the  act  of  March  3, 1879,  chapter 
187,  it  is  inquired  <^  Whether  the  proviso  to  section  4714, 
which  aathorizes  the  acceptance  of  a  declaration  made  be- 
fore an  officer  daly  authorized  to  administer  oaths  "  for  gen- 
eral purposes,  to  exempt  a  pension  claim  from  the  limita- 
tion as  to  date  of  filing  prescribed  by  section  4709,  a  section 
which  has  been  repealed,  has  any  force  or  eflfect  to  exempt 
a  pension  claim  from  the  limitation  as  to  date  of  filing  pre- 
scribed by  the  second  section  of  the  act  of  March  3, 1879; 
and  if  not,  whether,  when  a  declaration  taken  before  some 
officer  duly  authorized  to  administer  oaths  for  goueral  pur- 
X>oses,  not  an  officer  of  a  court  of  record,  was  file<l  prior  to 
July  1, 1880,  there  is  otherwise  sufficient  authority  of  Jaw  to 
accept  the  same  as  a  valid  declaration  to  save  the  arrears  of 
pension  in  case  a  declaration  taken  before  an  officer  of  a 
court  of  record,  as  required  by  section  4714  of  the  Bevised 
Statutes,  shall  be  filed  after  July  1, 1880." 
To  this  inquiry  I  submit  the  following  in  reply: 
Section  2  of  the  act  of  1879  is  a  re-enactment  of  the  pro- 
visions of  section  4709,  Bevised  Statutes,  with  some  modifi- 
cations thereof.  Among  these  modifications  is  the  introduc- 
tion of  a  new  limitation  for  filing  applications  for  pensions, 
which  affects  the  commencement  of  the  pension,  and  which 
takes  the  place  of  the  limitation  prescribed  in  the  latter  sec- 
tion. The  former  section  may  well  be  regarded  as  intended 
by  Congress  to  be  a  substitute  for  the  latter,  and  such  it 
undoubtedly  is  in  legal  effect.  Thus  regarded,  a  fair  implica- 
tion arises  that  provisions  of  a  remedial  character  contained 
in  other  sections  of  the  Bevised  Statutes,  which  previously 
applied  to  section  4709  and  were  left  unchanged  by  the  new 
legislation,  were  contemplated  by  Congress  to  be  applicable 
to  section  2  of  the  act  of  1879  so  far  as  consistent  therewith. 
Agreeably  to  this  view,  the  proviso  in  section  4714,  to  which 
reference  is  above  made,  and  which  is  remedial  in  character, 
must  be  construed  to  apply  to  the  new  limitation  introduced 
by  the  act  of  1879,  which,  as  I  have  already  remarked,  takes 
the  place  of  the  limitation  prescribed  in  section  4709.  Un- 
less so  construed,  thtkt  proviso  wonld  seem  to  be  without  any 
operation  or  effect  whatever — a  result  which  should    be 
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avoided  where  (as  in  the  present  case)  an  interpretation  lead- 
ing to  a  different  result  is  admissible. 

I  am  accordingly  of  opinion  that  the  proviso  in  question 
authorizes  a  declaration  made  in  accordance  therewith  to  be 
accepted  to  exempt  a  claim  from  the  limitation  as  to  date  of 
filing  prescribed  in  section  2  of  the  act  of  1879. 
I  am,  sir,  very  respectfully, 

BENJAUIN  HA&BIS  BBEWSTEB. 
Hon.  H.  M.  Teller, 

Secretary  of  the  Interior. 


DUTY  OP  ATTORNEY-GENERAL. 

Where  a  Senate  blU  was,  at  the  reqneet  of  a  Senator,  submitted  to  the 
Attomey-Oeneral  by  the  head  of  a  Department  for  an  opinion  thereon, 
in  order  that  each  opinion  might  be  laid  before  the  committee  of  the 
Senate  in  charge  of  the  bill :  Held  that  the  Attorney-General  is  not 
authorized  to  give  an  official  opinion  in  this  case,  itinrolying  no  qaes- 
tion  of  Departmental  administration. 

Department  of  JustioE| 

May  11, 1882. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  6th  iDStant^  with  the  inclosares,  to  wit:  a  letter 
of  the  28th  ultimo,  addressed  to  you  by  Senator  Cockrell,  of 
Missouri,  transmitting  a  copy  of  Senate  bill  No.  1798,  entitled, 
a  *^  Bill  to  quiet  titles  to  lands  in  Missouri  entered  under  the 
graduation  act; "  and  also  your  reply  to  the  Senator,  dated 
the  6th  instant. 

The  Senator  asks  through  you  that  the  bill  be  considered 
by  the  Department  of  Justice,  and  he  announces  his  purpose 
to  present  any  communication  you  might  receive  from  this 
Department  to  the  Committee  on  Public  Lands. 

According  to  your  request  the  bill  has  been  examined,  and 
is  found  to  present  no  question  of  law  upon  which  there  can 
be  any  doubt ;  for  Gongess  has  power  to  dispose  of  the  public 
lands  and  of  all  claims  of  the  United  States  thereto.  If  it 
chooses  to  do  so.  Congress  may  not  only  give  them  away,  but 
may  confirm  titles  in  those  who  had  obtained  them  by  fraud. 
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The  qaestiou  upon  the  bill  is  one  merely  of  policy  or  ei- 
pediency. 

Beferring  to  section  356,  Revised  Statutes,  I  beg  to  sug- 
gest that  the  Attorney-Qeneral  is  not  authorized  to  give  his 
advice  or  opinion  in  the  matter,  there  beiug  no  '^  questiop  of 
law  arising  in  the  administration  of  your  Departmeot" 

I  must  also,  though  reluctantly,  assigu  auotber  reason  for 
declining  to  advise  with  reference  to  this  bill. 

My  predecessors  have  decided,  and  on  several  recent  occa- 
sions I  have  concurred  in  their  decision,  that  the  Attorney- 
General  is  not  authorized  to  give  his  official  opinion  upon  a 
call  of  either  House  of  Congress  or  any  committee  or  mem- 
ber thereof.  It  appears  to  me  that  the  present  case  is  within 
the  spirit  if  not  within  the  letter  of  the  rule. 

It  is  unquestionably  the  right  of  the  head  of  any  Depart- 
ment to  call  upon  me  for  an  official  opinion  in  respect  to  any 
question  of  law  pending  before  bis  Department,  and  it  is  my 
duty  promptly  to  respond  to  bis  request ;  but  I  can  not  admit 
that  a  committee  of  Congress  can  directly  or  indirectly  call 
for  such  an  opinion  for  its  use  in  matters  of  legislation.  If 
given  for  that  purpose,  it  would  be  entitled  to  no  more  con- 
sideration in  Congress  than  the  opinion  of  any  person  pre- 
sumed to  have  some  knowledge  of  the  point  in  question. 
(UOpin.,  177.) 

As  relating  to  the  subject  of  your  letter,  I  have  the  honor 
to  transmit  a  copy  of  a  telegram  from  the  district  attorney  at 
St.  Louis,  without  comment  thereon. 

Very  resi  ectfuUy,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  H.  M.  Teller, 

Secretary  of  the  Interior, 
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Pr^fMS^rs  •rihe  MUlUry  Aeaieny. 

PROFEBSOBS  OF  THE  MILITART  ACADEMY. 

The  profeaMTS  of  the  Militacy  AcAdemy  at  West  Point  are  commiMioned 
offloen  of  the  Army,  whoee  pay  and  alio  vranoes  are  aaeimilated  to  those 
of  a  llentenant-eolonel  and  a  colonel;  and  in  case  of  snoh  disability  as 
is  described  in  section  4093,  Reyised  Statates,  they  are  entitled  to  pen- 
sions at  the  same  rate  with  officers  of  the  rank  of  lientenant-coloneL 

Dbpartkent  op  Justiob, 

May  12, 1882. 

Sir:  In  yoars  of  the  4th  instant  yoa  inquire:  First, 
whether  the  professor  of  French  at  the  Military  Academy  at 
West  Point  is  within  the  provisions  of  the  pension  law ;  sec- 
ond, whether  the  professors  at  West  Point  are  commissioned 
officers  of  the  Army ;  and,  third,  if  they  are  entitled  to  pen- 
sions nnder  section  4693  of  the  pension  law,  what  rate  of  pen- 
sion are  they  entitled  to  t 

The  professors  at  the  Military  Academy  a^  by  law  a  con- 
stituent part  of  the  Army  (sec.  1094  Bev.  Stat.).  They  re- 
ceive their  appointment  or  commission  from  the  President 
(sec.  1313).  The  provision  for  their  retirement  is  the  same 
with  that  for  officers  of  the  Army  (sec.  1333).  They  have  the 
same  pay  and  allowances  as  lieutenant-colonel  for  the  first 
ten  years  of  service,  and  alter  that  time  the  pay  and  allow- 
ances of  colonels.    (Sec.  1336.) 

I  think  that  the  intent  and  the  effect  of  these  provisions  is 
to  make  the  professors  of  the  Military  Academy  at  West  Point 
commissioned  officers  of  the  Army ;  and  as  in  pay  and  allow- 
ances they  are  assimilated  to  the  rank  of  colonel  and  lien- 
tenant-colonel,  so  in  case  of  such  disability  as  is  described  in 
section  4693,  Revised  Statutes,  they  are  entitled  to  pensions 
at  the  same  rate  with  officers  of  the  rank  last  named. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

Qon.  H.  M.  Tbllsr, 

Secretary  of  the  Interior. 
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FIBST  NATIONAL  BANK  OF  NEW  ORLEANS. 

CoDsidoration  of  the  facts,  an  gathered  from  the  papere  sabmitted*  oon- 
ceming  the  iDdebtednees  of  the  First  National  Bank  of  New  Orleans 
(au  insolTent  bank)  to  the  United  States,  and  of  oertoin  qaestions  pro- 
pounded with  reference  thereto. 

Department  of  Justice, 

May  12, 1882. 
Sib  :  In  yoars  of  the  29th  altlmo  the  following  questions 
are  asked : 

(1)  ^^la  the  United  States  a  preferred  creditor  of  the  First 
National  Bank  of  New  Orleans,  so  that  it  can  exact  its  whole 
demand,  thon^h  other  creditors  get  less  or  nothing  t 

(2)  *<  If  the  first  question  is  answered  in  the  negative,  can 
this  Department  give  credit  to  the  OomptroUer  of  the  Cur- 
rency for  the  amount  that  the  United  States  has  received 
over  and  above  the  70  per  cent,  dividend  declared  by  the 
Comptroller,  assuming  that  the  United  States  is  entitled  to 
but  the  amount  of  the  avails  of  the  sales  of  the  vessels,  vis, 
$  188,075.47 1 

(3)  '<  Is  the  assuftiption  correct  that  the  United  States  is  a 
creditor  only  for  that  amount,  or  is  it  also  a  creditor  for  the 
amount  of  Thomas  P.  May's  check  of  $315,879.10!" 

No  statement  of  facts  accompanies  such  questions.  From 
the  papers  inclosed  by  you,  however,  I  gather  such  feusts,  so 
fiftr  as  material,  to  be  as  follows : 

On  the  11th  of  Biay,  1867,  an  official  examination  of  the 
affairs  of  the  bank  had  shown  it  to  be  hopelessly  insolvent. 
Upon  the  13th  special  agents  of  the  Treasury  of  the  United 
States  had  taken  possession  thereof,  and  from  that  time 
until  the  27th,  when  it  passed  into  the  hands  of  a  receiver, 
the  bank  remained  under  their  charge  and  control.  Upon 
the  13th  it  appeared  by  its  books  that  GHiomas  P.  May  was 
a  creditor  of  the  bank,  by  deposits,  to  the  amount  of  $315,- 
879.10,  and  for  this  he,  being  then  indebted  to  the  United 
States  in  a  much  larger  amount  on  the  same  day,  drew  a 
check  payable  to  a  firm  of  which  he  was  a  member,  and  then 
as  member  of  that  firm  indorsed  the  same  and  delivered  it 
to  an  agent  of  the  United  States  in  part  satisfaction  of  his 
debt  Prior  to  the  delivery  of  this  check,  but  after  the  bank 
had  gone  into  the  charge  of  the  agents  of  the  Treasury,  May 
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requested  the  acting  cashier  of  the  bank  to  certify  it,  bat  he 
declined.  Afterwards,  however,  the  word  ^^good"  was  writ- 
ten upon  its  face  by  the  receiving  teller,  who  added  his  sig- 
nature thereto.  It  tamed  oat  that  at  that  time  the  bank 
owed  May  nothing. 

At  the  time  of  its  failare  the  bank  owed  $188,075.47  to  cer- 
tain of  its  private  creditors,  and  afterwards,  this  amoant  hav- 
ing been  paid  to  such  creditors  by  the  United  States,  the  lat- 
ter in  1872  were  sabrogated  to  their  claim  against  the  bank. 

Having  considered  the  qnestions  stated  by  yoa  as  above, 
I  now  sabmit  answers  thereto : 

(1)  The  debt  due  to  the  United  States  because  of  the  sub- 
rogation as  above  is  not  entitled  to  be  fref erred. 

When  the  bank  went  into  the  hands  of  the  receiver  that 
debt  was  due  to  private  parties.  The  pro  rata  due  thereupon 
became  immediately  fianed^  although  aswrtained  only  after- 
wards. What  the  United  States  subsequently  became  en- 
titled to,  therefore,  was  only  such  pro  rata. 

(2)  Understanding  that  the  amount  received  by  the  United 
States  has  gone  into  the  Treasury,  I  sabmit  that  it  can  not 
be  withdrawn  for  the  purposes  indicated.  If  there  were 
other  dividends  payable  on  the  same  account  hereafter,  in- 
asmuch as  the  proceedings  before  the  Oomptroller  are  tn 
fieri  until  the  fund  is  completely  administered,  I  suppose 
that  snch  an  adjustment  might  be  corrected. 

(3)  I  have  found  nothing  in  the  papers  to  show  that  the 
United  States  are  creditors  further  than  as  regards  the 
amount  to  which  tliey  were  sabrogated  as  above. 

The  certification  of  the  May  check  under  the  circum- 
stances, i.  «.,  the  official  impotence  of  the  teller  at  the  time, 
and  the  knowledge  of  the  officer  who  received  the  check  isyt 
the  United  States  of  the  existing  condition  of  the  bank,  could 
impart  no  additional  validity  thereto,  and  otherwise,  not  hav- 
ing been  accepted,  it  could  create  no  debt  against  the  bank. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 

Solieitar'  OeneraU 
The  Sborbtary  of  thb  Treasury. 

Approved: 

BENJAMIN  HABBIS  BBEWSTEB. 
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CASE  OF  DR.  BROOKE— RELATIVE  RANK. 

Previoas  to  the  act  of  Maroh  9,  1867,  chapter  159,  rank  in  any  grade  in 
the  Army  wae  determined  by  date  of  oommiasion  or  appointment ;  and 
where  oommissioDB  were  of  the  same  date,  then,  as  between  offlcen  of 
the  same  regiment  or  corps,  by  the  order  of  appointment. 

That  act  (sec.  1219,  Rev.  Stat.,)  introdoced  anew  rale,  camnlatiyein  ito 
character,  for  determining  relative  rank  as  between  officers  **  haying 
the  same  grade  and  date  of  appointment  and  commission,"  which,  as 
regards  officers  of  the  same  regiment  or  corps,  operates  only  where  snch 
officers,  being  of  the  same  grade  and  date  of  appointm-^nt  and  commis- 
sion, have  (one  or  more)  "  actually  served,  whether  continaoasly  or  at 
different  periods,  as  a  commissioned  officer  of  the  United  States,"  etc. 
Where  none  of  them,  when  appointed,  had  thos  actaaliy  served,  the 
former  rale  (t.  e.,  order  of  appointment)  would  still  be  applicable  in 
fixing  their  relative  rank  in  the  corps. 

Department  of  Justioe, 

May  18, 1882. 

Sir:  In  compliance  with  the  request  contained  in  your  letter 
of  the  6th  of  January  last,  I  have  considered  the  claim  of  Dr. 
Brooke,  assistant  surgeon  with  the  rank  of  captain,  for  res- 
toration to  the  position  amoug  officers  of  that  grade  in  the 
Medical  Corps  of  the  Army  which  he  occupied  in  the  Army 
Begisterofl878. 

This  claim  involves  a  qnestion  affecting  the  relative  rank 
in  that  corps  of  Assistant  Surgeons  Smart,  Brooke,  Gardner, 
and  Whitehead,  who  appear  in  the  subsequent  Army  ECegis- 
ters  in  the  order  here  named. 

These  officers  were  appointed  as  assistant  surgeons  in  the 
regular  Army  in  the  following  order:  Brooke,  November  22, 
1862;  Gardner,  November  22,  1862;  Whitehead,  April  13, 
1863 ;  Smart,  March  30, 1864.  Under  the  law  bs  it  then  stood, 
which  remained  unchanged  until  the  passage  of  the  act  of 
July  28, 1866,  chapter  299,  au  assistant  surgeon,  during  the 
first  five  years  of  his  service,  ranked  as  a  first  lieutenant,  and 
after  having  served  that  period  he  ranked  as  a  captain.  1  hey 
each,  therefore,  held  the  rank  of  first  lieutenant  up  to  the  date 
of  that  act ;  their  relative  rank,  with  respect  to  one  another, 
corresponding  with  the  order  of  their  ap)>ointment,  as  above. 
But  by  the  effect  of  that  act,  and  without  auy  new  appoint- 
ment or  commission,  they  each  simultaneously,  namely,  on 
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July  28, 1866y  became  clothed  with  the  rank  of  captain.  And 
hereupon  the  inqairy  ariseB,  whether  the  relative  rank  of  these 
officers,  after  thus  attaining  the  rank  of  captain,  remained  the 
same  it  previoaely  was. 

By  the  law  of  the  military  service  at  that  period,  rank  in 
any  grade  was  determined  by  date  of  commission  or  appoint- 
ment ;  and  where  commissions  were  of  the  same  date,  then, 
as  between  officers  of  the  same  regiment  or  corps,  by  the  order 
of  appointment.  (Army  Beg.  of  1863,  par.  4  and  5.)  The  act 
of  1866  worked  no  change  in  that  regard.  It  is  clear  that, 
governed  by  this  rale,  the  officers  referred  to  would  stand 
in  the  rank  of  captain  precisely  as  they  had  previously  stood 
in  the  rank  of  first  lieatenant,  since  they  each  held  the  office 
of  assistant  surgeon  with  the  rank  of  captain  by  virtue  of  the 
same  commission  or  appointment  by  which  each  originally 
held  the  same  office  with  the  rank  of  first  lieutenant. 

Snbsequently,  by  the  act  of  March  2,  1867,  chapter  159,  it 
was  provided  that,  <'  in  fixing  the  relative  rank  to  be  given  to 
an  officer  as  between  himself  and  others  having  the  same 
grade  and  date  of  appointment  and  commission,  there  shall 
be  taken  into  account,  and  credited  to  such  officer,  whatever 
time  he  may  have  actually  served,  whether  continuously  or  at 
diflbrent  periods,  as  a  commissioned  officer  of  the  CJuiced 
States,  either  in  the  regular  Army,  or,  since  the  19th  of  April, 
1861,  in  the  volunteer  service,  either  under  appointment  or 
commission  from  the  governor  of  a  State  or  firom  the  Presi- 
dent of  the  United  States,"  and  this  provision  was  made  jap- 
plicable  to  all  ^^appointmenU^  theretofore  made  under  the 
act  of  July  28, 1866.  (See  same  provision  embodied  in  sec. 
1219,  Bev.  Stat.) 

This  is  the  only  legislation,  since  the  act  of  1866,  which 
need  be  considered  in  connection  with  the  matter  in  band.  A 
new  rule  was  thereby  introduced  for  determining  relative 
rank  in  the  Army  as  between  officers  ^*  having  the  same  grade 
and  date  of  appointment  and  commission,''  which  was  more- 
over to  operate  retrospectively  upon  appointments  already 
made  under  the  act  of  1866.  As  regards  officers  of  the  same 
corps  this  rule,  which  is  cumulative  in  its  character,  comes 
into  play  only  where  such  officers,  being  of  the  same  grade 
and  date  of  appointment  and  commission,  have  (one  or  more) 
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*^  actually  served,  whether  continuously  or  atdiCerent  periods, 
as  a  commissioned  officer  of  the  United  States,"  etc }  where 
none  of  them,  when  appointed,  had  thus  actually  served,  the 
former  rule  (t.  6.,  order  of  appointment)  would  still  be  appli- 
cable in  fixing  their  relative  rank  in  the  corps. 

To  come  within  the  terms  of  the  legislation  referred  to,  the 
case  must  be  that  of  two  or  more  officers  who  not  only  have 
the  same  grade,  but  who  also  have  the  same  date  of  appoint- 
ment and  commission.  What,  then,  is  the  present  caset 
Not  one  of  the  officers  mentioned  received  his  appointment 
under  the  act  of  1866.  The  commissions  under  which  they 
now  serve  were  all  issued  prior  to  that  act,  and  all  of  them 
bear  different  dates,  excepting  those  of  Brooke  and  Gardner, 
between  whom,  however,  no  question  of  relative  rank  could 
arise  under  the  new  rule  above  adverted  to. 

It  is  submitted  that,  in  view  of  these  circumstances,  the 
present  case  can  not  be  regarded  as  falling  within  the  pro- 
visions of  the  act  of  March  2,  1867  (sec.  1219,  Bev.  Stat.,), 
and  that  consequently  the  relative  rank  of  the  four  offic^^rs 
mentioned,  as  between  themselves,  stands  unaffected  thereby. 

The  result  at  which  I  arrive  is,  that  according  to  the  law 
of  the  military  service  -the  relative  rank  of  those  officers 
within  their  corps  must  be  deemed  to  remain  the  same  in  the 
rank  of  captain  which  it  previously  was  in  the  rank  of  first 
lieutenant;  being  still  governed,  as  originally,  by  the  date 
and  order  of  their  appointment.  (Aimy  Beg.  1881,  pars.  10, 
12, 13.) 

I  add  that  the  rulings  of  this  Department  contained  in 
opinions  dated  June  6,  1878,  July  2, 1878,  and  January  21, 
1880  (16  Opin.,  56,  605,  651)  apply  to  a  state  of  facts  which 
differs  essentially  from  the  present  case,  and  are  in  nowise 
involved  in  the  consideration  of  the  latter. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  BoBERT  T.  Lincoln, 

Beoretaryof  War. 
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APPOINTMENT  TO  CIVIL  OFFICE. 

K.  waa  elected  and  qaalifted  m  Senator  from  Iowa  for  a  term  which 
woold  expire  in  March,  1883.  He  resigned  in  March,  1881,  to  accept 
the  position  of  Secretary  of  the  Interior,  which  office  he  alsoreeigned 
in  the  latter  part  of  the  same  year.  .Since  then,  hy  act  of  May  15, 1882, 
chapter  145,  the  office  of  tariff  commiaeioner  waa  created:  Advised 
that  the  second  clafise  of  section  6  of  the  first  article  of  the  Constitu- 
tion disqualifies  K.«for  appointment  to  snch  office. 

Department  of  Justice, 

May  26, 1882. 

Sir  :  It  having  been  suggested  that  Governor  Eirkwood 
might  not  be  eligible  to  be  appointed  on  the  tariff  commis- 
sion under  certain  provisions  of  the  Oonstitation,  after  con- 
ference at  the  Cabinet  the  matter  was  referred  by  jou  to  me 
for  examination.  Knowing  that  it  was  yonr  desire  to  appoint 
Governor  Kirkwood,  as  it  was  also  the  hope  of  all  the  mem- 
bers of  the  Cabinet  that  he  would  be  appointed,  I  have  given 
the  subject  presented  to  me  a  serious  consideration  and  a 
thorough  examination,  in  conjunction  with  the  Solicitor-Gen- 
eral, whose  assistance  I  invited  in  conference  upon  the  sub- 
ject. The  opinion  that  I  now  give  is  the  product  of  that  joint 
examination. 

The  Solicitor-General  has  deposited  with  me  in  my  Depart- 
ment a  written  opinion  concurring  with  me. 

Mr.  Eirkwood  was  elected  and  qualified  as  Senator  firom 
Iowa  for  a  term  which  will  expire  in  March,  1883.  In  March, 
1881,  he  resigned  to  accept  the  position  of  Secretary  of  the 
Interior,  and  having  recently  resigned  this  office,  is  now  in 
private  life.  Since  his  second  resignation  the  office  of 
tariff  commissioner  has  been  created  by  act  of  Congress, 
and  the  question  is  whether,  in  those  circumstances,  the 
second  clause  of  the  first  article,  section  6,  of  the  Constitu- 
tion of  the  United  States  disqualifies  him  for  appointment 
as  such  commissioner.    The  clause  is  as  follows : 

"  Ko  Senator  or  Representative  shall,  during  the  time  for 
which  he  was  elected,  be  appointed  to  any  civil  office  under 
the  authority  of  the  United  States  which  shall  have  been 
created,  or  the  emoluments  whereof  shall  have  been  in- 
creased, during  snch  time;  and  no  person  holding  any  office 
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under  the  United  States  shall  be  a  member  of  either  Hoose 
daring  his  contiunanoe  in  office." 

It  is  anneoessary  to  consider  the  question  of  the  policy 
which  occasioned  this  constitutional  prohibition.  I  must  be 
controlled  exclusively  by  the  positive  terms  of  the  provision 
of  the  Coustitation.  The  language  is  precise  and  dear,  and, 
in  my  opinion^  disables  him  from  receiving  the  appointment. 
The  rule  is  absolute,  as  expressed  in  the  terms  of  the  Oonsti- 
tution,  and  behind  that  I  can  not  go,  but  must  accept  it  as  it 
is  presented  regarding  its  application  in  this  case.  I  caused 
careful  search  through  the  opinions  of  the  Attorneys  Oen- 
eral  for  a  precedent  upon  this  question,  but  none  has  been 
found.  No  opinion  is  recorded  in  which  the  subject  is  con- 
sidered. Neither  is  there  any  record  of  published  cases  in 
the  reports  of  the  United  States  that  touch  upon  this  point 
Among  the  decisions  of  the  State  courts  four  cases  only 
were  found  in  which  a  like  constitutional  prohibition  has 
been  considered.  They  are  not  directly  in  point  here,  and  I 
can  obtain  no  help  from  them  to  avoid  the  conclusion  I  have 
before  expressed.  They  maintain  in  eflfect  the  same  principle 
and  adopt  the  same  rule  of  interpretation  which  I  here  sub- 
mit disables  Oovernor  Kirk  wood  from  receiving  this  appoint- 
ment. 

I  am  sir,  with  great  respect, 

BENJAMIN  HABBIS  BBBWSTBB. 

The  Peesidbnt. 


UTE  RESERVATION. 

Upon  the  foots  proaentod :  AdvUed  that  additional  legislation  is  reqoired 
to  enable  the  Secretary  of  the  Interior  to  treat  the  Unoompahgre  Ute 
Indian  Reserration  as  pnblio  lands. 

DBPARTKBNT  op  JUSTtCB, 

May  26, 1882. 
Sir  :  Yours  of  the  18th  instant,  in  relation  to  the  lands  in- 
clnded  in  the  Uncompahgre  Ute  Beserration  in  Utah,  varies 
in  some  degree  the  detail  of  facts  contained  in  a  comumnica- 
tion  addressed  to  me  in  the  same  connection  npon  the  12th 
of  Jan  nary  last  by  your  predecessor,  and  closes  with  the 
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same  qaestioD,  viz:  *' Whether,  on  this  state  of  facts,  addi- 
tional legislation  is  required  to  enable  yoor  Deparcment  to 
treat  sach  reservation  as  public  lands." 

Upon  consideration  I  am  of  opinion  that  the  variation 
above  alluded  to  does  not  affect  the  answer  which  I  am  to 
give,  and  that  I  mast  advise,  as  heretofore,  that  such  addi- 
tional legislation  is  needed. 

In  the  state  of  things  anticipated  by  Congress  as  about  to 
arise  from  the  removal  of  the  Indians  in  question,  I  think  it 
plain  that  the  special  statutory  condition  precedent  to  the 
giving  of  the  character  ot public  lands  to  the  lands  contained 
in  the  reservation  was  to  be  pursued,  and  that  no  power  but 
that  of  Oongress  could  represent  the  United  States  in  con- 
senting to  a  change  thereof.  That  condition,  viz,  the  allot- 
ment to  the  Indians  of  lands  in  severalty,  has  not  been  per- 
formed. 

Supiiose,  however,  that  the  actual  state  of  things  is  not 
that  which  was  anticipated,  the  difSculty  in  the  way  of  treat- 
ing these  lands  as  public  seems  removed  only  one  stage  in 
the  discussion,  inasmuch  as  a  question  arises,  who  has  the 
power  to  apply  to  this  unanticipated  sfAte  of  the  case  a  con- 
clusion which  the  legislature  drew  only  upon  a  different 
hy|K)thesi8« 

The  statute  of  1880,  chapter  223,  and  Indian  agreement 
thereby  confirmed,  bound  the  United  States  to  give  and  the 
Uncompahgres  to  receive  in  severalty  allotments  of  <<  lands  on 
Orand  Biver,  near  the  mouth  of  the  Gunnison  Biver,  in  Col- 
orado, if  a  sufScient  qnantity  of  agricnltural  land  shall  be 
found  there ;  if  not,  then  npon  such  other  unoccupied  agri- 
cult^iral  lands  as  may  be  found  in  that  vicinity  dnd  in  the 
Territory  of  Utah.'^ 

In  executing  this  agreement  one  of  your  predecessors  (con- 
firming the  report  of  a  Commissioner  that  there  is  not  a  suffi- 
cient qnantity  of  lands  in  Colorado)  has  located  the  Indians 
entirely  in  Utah,  and  these  have  agreed  to  receive  their  allot- 
ments there.  Conceding,  as  Icheerfnlly  do,  that  this  arrange- 
ment will  turn  out  to  be  one  greatly  to  the  advantage 
of  all  concerned,  and  therefore  fit  to  be  done,  it  seems  that 
for  its  complete  effect  in  point  of  law  it  should  be  ratified 
by  Congress ;  in  other  words,  that  the  willingness  of  the  In- 
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diaus  wholly  to  abandon  Colorado  is  in  point  of  law  a  mere 
proposal  by  them  to  Congress,  which  has  the  corresponding 
right  of  looking  into  the  matter  and  of  saying  whether  it  is 
approved. 

In  either  case,  therefore.  I  am  of  opinion  that  a  political 
qaestion  remains  outlying,  and  therefore  that  additional  leg- 
islation is  necessary  for  the  purpose  which  you  mention. 

I  return  herewith  the  letter  of  Mr.  Belford  which  accom- 
panied your  communication. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Seoretary  of  the  Interior. 


CASE  OF  eastern  DREDGING  COMPANY. 

The  facts  in  this  case  held  not  to  constitate  BafiScieat  croaDds  to  Jastify 
the  Secretarj  of  War  in  releasing  said  ooii.paDy  from  the  iierformance 
of  itscontraot  with  the  United  States  to  do  dredging  in  Charles  River, 
Massachusetts,  to  the  extent  of  100,000  oabio  yards  at  the  price  per 
cubic  yard  specified  in  the  contract. 

Department  of  Justiob, 

June  10, 1882. 

Sir:  I  have  examined  the  case  presented  in  yoar  letter  of 
the  Ist  instant  and  in  the  accompanying  papers,  which  are 
herewith  retorned. 

It  appears  that  the  Eastern  Dredging  Oompany,  of  Port- 
landy  Me.,  entered  into  a  contract  with  the  United  States, 
agreeing  to  do  dredging  in  Charles  Biver,  in  the  State  of 
Massachnsetts,  to  the  extent  of  100,000  cabic  yards,  at  37 
cents  per  onbic  yard  in  situ. 

In  the  advertisement  of  proposals,  which  is  made  part  of 
the  contract,  there  is  this  paragraph : 

<^The  dredging  mast  be  done  in  such  places  and  in  snoh 
manner  as  the  United  States  engineer  in  charge  shall  direct, 
and  the  material  removed  by  the  contractor  and  deposited 
by  him  in  such  places  as  shall  meet  the  approval  of  the 
said  United  States  engineer  in  charge.  The  valae  of  the 
material  for  filling  the  low  grounds  in  this  vicinity  must  be 
duly  considered  in  the  prices  ofifered  for  the  work." 
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About  12,500  cubic  yards  of  the  dred^^ng  was  done.below 
Brookliue  bridge,  and  the  material  taken  out  was  disposed 
of  ou  terms  satisfactory  to  the  contractor.  But  above  the 
bridge,  where  the  remainder  of  the  dredging  is  to  be  done, 
there  is  no  demand  for  the  material  to  be  taken  out,  and  the 
proprietors  of  land  upon  the  shores  will  not  allow  it  to  be 
dumped  upon  their  grounds. 

The  Dredging  Company  now  makes  application  to  the 
Secretary  of  War  to  be  released  from  the  performance  of  its 
contract,  because,  as  it  alleges,  there  is  in  the  language 
above  quoted  a  representation  binding  upon  the  Govern- 
ment that  the  material  could  be  sold  at  some  price. 

I  am  unable  to  see  any  such  force  in  the  clause  referred 
to.  The  material  is  spoken  of  as  having  value  for  filling 
the  low  grounds  in  the  vicinity,  and  the  bidders  are  called 
upon  to  consider  this  in  makiug  their  offers.  Here  is  no 
warranty,  no  promise,  not  even  an  assurance  that  they  will 
be  able  to  sell  it  at  any  price.  The  subject-matter  of  the 
contract  was  before  them.  They  were  not  deceived,  or  need 
not  have  been.  They  were  told  in  effect  to  iuquire,  examine, 
and  satisfy  themselves  as  to  what  disposition  they  would  be 
able  to  make  of  the  material,  and  then,  in  view  of  the  result 
of  such  inquiry,  to  make  their  bids. 

But  the  company  alleges  that  they  were  told  by  Golonel 
Thom,  of  the  Engineer  Oorps,  who  executed  the  contract  on 
behalf  of  the  Government,  that  the  material  could  be  sold 
at  10  cents  per  cubic  yard  or  more,  and  that  his  reports  to 
his  superior  in  Washington  were  exhibited  in  which  he  made 
similar  statements. 

The  auswer  to  this  is  that  the  statements  were  true. 
Material  dredged  from  Oharles  Biver  was  sold  by  this  com- 
pany and  others  for  more  than  10  cents  per  cubic  yard. 
But  the  whole  thing  was  before  the  eyes  of  this  company. 
The  subject-matter  of  the  contract  was  in  such  situation 
that  the  party  undertaking  the  work  had  full  opportunity  to 
inspect  and  examine  the  truth  of  the  represeutation,  if  any 
was  made. 

The  company  stood  on  an  equal  footing  with  the  Govern- 
ment's officer  in  respect  to  the  power  of  ascertaining  whether 
the  material  could  be  disposed  of  and  at  what  price. 
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The  company  complains  also  that  becaase  of  the  refusal 
of  the  riparian  proprietors  to  allow  the  dredged  matter  to 
be  pat  upon  their  premises  it  is  compelled  to  carry  it  a  great 
distance,  to  pass  through  several  draw-bridges,  etc. 

This  also  was  a  thing  to  be  considered  by  the  company 
before  undertaking  the  work.  What  it  agreed  to  do  is  to 
remove  and  deposit  the  material  in  snch  places  as  shall  be 
approved  by  the  engineer  in  charge.  The  language  is  very 
plain.  The  obligation  is  perfect.  Can  the  company  be 
discharged  from  performance  because  the  transportation  is 
more  difiScnlt  and  to  a  greater  distance  than  they  at  first 
expected  t 

Upon  a  full  consideration  of  the  case  made  in  the  papers, 
I  am  unable  to  discover  sufficient  grounds  to  justify  the  Sec- 
retary of  War  in  releasing  said  company  from  its  contract, 
nor  do  I  think  he  has  the  power  to  do  so.  He  can  not  dis- 
charge the  legal  and  just  claim  of  the  Government  upon  the 
company  that  it  shall  fulfill  its  obligations  undertaken  with 
knowledge  of  their  extent  and  requirements. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIB  BBEWBTEB. 

Hon.  BoBBRT  T.  Lincoln, 

Secretary  of  War. 


NEW  ORLEANS,  BATON  ROUGE  AND  YICKSBURG  RAILROAD 
COMPANY  LAND  GRANT. 

The  assent  of  Congress  to  the  transfer  made  by  the  New  OrJeans,  Baton 
Ronge  and  Yicksburg  Railroad  Company  to  the  New  Orleans  Paoiflc 
Railway  Company  of  all  the  interest  of  the  former  company  in  the  land 
grant  contained  in  section  22  of  the  act  of  March  3,  1870,  chapter  122, 
was  not  necessary  to  entitle  the  latter  company  to  the  benefit  of  snch 
grant  in  aid  of  the  construction  of  the  road  projected  by  it.  The  grant, 
by  its  terms,  is  in  prcsieHti;  the  interest  of  the  New  Orleans,  Baton 
Ronge  and  Vicksbnrg  Railroad  Company  therein,  at  the  time  of  the 
transfer,  was  assignable,  and  the  New  Orleans  Pacific  Railway  Com- 
pany was  snch  a  snccessor  or  assignee  as  is  contemplated  by  said  act. 

For  the  68  miles  of  the  New  Orleans,  Mobile  and  Texas  Railroad,  if  con- 
structed prior  to  said  act,  no  benefit  can  be  claimed  by  the  New 
Orleans  Pacific  Railway  Company  under  said  transfer  firom  the  grant ; 
nor^  in  case  of  such  prior  constmotion  and  the  non-oonstmotion  of 
any  portion  of  the  New  Orleans,  Baton  Rouge  and  Yicksburg  road,  has 
the  purpose  of  the  grant  failed  and  the  grant  lapsed. 
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If  the  New  Orleans,  Mobile  aad  Texas  road  was  ooastraoted  sabseqaentiy 
to  the  date  of  said  act,  so  maoh  of  its  road  as  is  now  owned  by  the 
New  Orleans  Pacific  Railway  Company  is  sach  a  road  as  is  contem- 
plated for  acceptance  by  the  President,  and  patents  may  issne  to  the 
latter  company  for  lands  opposite  to  and  conterminons  with  snch  con- 
strncted  portion  of  the  road. 

Department  op  Justice, 

June  13,  1882. 

Sir  :  By  a  letter  dated  the  5th  of  January  last,  your  prede- 
cessor submitted  to  me  a  number  of  questions  arising  upon 
an  application  of  the  New  Orleans  Pacific  Railway  Company 
for  certain  lands  claimed  under  the  land  grant  made  to  the 
New  Orleans,  Baton  Bouge  and  Yicksbnrg  Railroad  Com- 
pany by  the  act  of  Congress  of  March  3, 1870,  chapter  122. 

The  land  grant  mentioned  is  contained  in  the  twenty-second 
section  of  that  act,  which  provides :  '^  That  the  New  Orleans, 
Baton  Rouge  and  Yicksbnrg  Railroad  Company,  chartered 
by  the  State  of  Louisiana,  shall  have  the  right  to  connect,  by 
the  most  eligible  route,  to  be  selected  by  said  company,  with  the 
said  Texas  Pacific  Railroad  at  its  eastern  terminus,  and  shall 
have  the  right  of  way  through  the  public  land  to  the  same 
extent  granted  hereby  to  the  said  Texas  Pacific  Railroad 
Company ;  and  in  aid  of  its  construction  from  New  Orleans 
to  Baton  Rouge,  thence  by  the  way  of  Alexandria  in  said 
State  to  connect  with  the  said  Texas  Pacific  Railroad  Com- 
pany at  its  eastern  terminus,  there  is  hereby  granted  to  said 
company,  its  successors  and  assigns,  the  same  number  of 
alternate  sections  of  public  lands  per  mile,  in  the  State  of 
Louisiana,  as  are  by  this  act  granted  in  the  State  of  Cali- 
fornia to  said  Texas  Pacific  Railroad  Company ;  and  said 
lands  shall  be  withdrawn  from  market,  selected,  and  patents 
issued  therefor,  and  opened  for  settlement  and  pre-emption, 
upon  the  same  terms  and  in  the  same  manner  and  time  as  is 
provided  for  and  required  from  said  Texas  Pacific  Railroad 
Company  within  said  State  of  California:  Provided^  That 
said  company  shall  complete  the  whole  of  said  road  within 
five  years  from  the  passage  of  this  act " 

The  eastern  terminus  of  the  Texas  Pacific  Railroad,  as  fixed 
by  the  same  act,  was  a  point  at  or  near  Marshall,  Tex. 

The  New  Orleans,  Baton  Rouge  and  Yicksbnrg  Railroad 
Company  ^as  incorporated  by  an  act  of  the  legislature  of 
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Louisiaua,  passed  December  30,  1809,  wbiob  aathorized  it  to 
coustruct  and  operate  a  railroad  ^^  from  any  point  od  the  line  of 
the  N^e  w  Orleans,  Jackson  and  Great  Northern  Railroad  within 
the  parish  of  Livingston,  running  from  thence  to  any  point  on 
the  boundary  line  dividing  the  States  of  Louisiana  and 
Mississippi,"  the  route  here  indicated  lying  east  of  the  Mis- 
sissippi iiiver.  It  was  also  authorized  to  construct  and  operate 
a  branch  railroad  from  its  main  line  (above  described)  to  the 
city  of  Baton  Bouge ;  and  for  the  purpose  of  connecting  its 
railroad  with  the  railroads  of  other  companies,  etc.,  it  was 
furthermore  authorized  ^^  to  construct,  maintain,  and  use,  by 
running  thereon  its  engines  and  cars,  such  branch  railroads 
and  tracks  as  it  may  find  necessary  and  expedient  to  own 
and  use,"  and  such  branch  railroads  were,  for  all  the  purposes 
of  the  act,  to  be  deemed  and  taken  to  constitute  apart  of  the 
main  line  of  its  railroad  within  the  State  of  Louisiana. 

On  November  11, 1871,  that  company  filed  in  the  General 
Land  Office  a  map  designating  the  general  route  of  a  road 
projected  thereby  from  Shreveport  by  way  of  Alexandria  to 
Baton  Bouge,  and  thereupon  a  withdrawal  of  the  public  lands 
along  the  same  was  ordered,  which  became  effective  in  De- 
cember following. 

Subsequently,  by  an  act  of  the  legislature  of  Louisiana, 
passed  December  11,  1872,  the  same  company  was  given 
^<  full  power  and  authority  to  commence  the  construction  of 
their  road  in  the  city  of  New  Orleans  or  Shreveport,  or  at  any 
intermediate  point  or  points  on  their  line  of  road  as  may  best 
suit  the  convenieuceof  said  company  and  facilitate  the  speedy 
coijstruction  of  a  continuous  line  from  the  city  of  New  Orleans 
to  the  city  of  Shreveport,  or  perfect  railroad  communication 
with  the  Texas  Pacific  Railroad,  or  any  other  railroad  in 
northwestern  Louisiana,  at  or  near  the  Louisiana  State  line : 
Provided^  however  J  That  the  said  company  shall  construct  the 
line  of  its  road  between  the  city  of  New  Orleans  and  the  city 
of  Baton  Bouge  on  the  east  side  of  the  Mississippi  Biver  to 
the  corporate  limits  of  the  said  city  of  Baton  Bouge  or  ad- 
jacent thereto.'' 

In  the  meantime,  by  the  act  of  Congress  of  May  2,  1872, 
chapter  32,  the  Texas  and  Pacific  Railway  Company  (for- 
merly styled  the  Texas  Pacific  Railroad  Company)  was  *^au- 
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thorized  and  required  to  constract,  maiutain,  control,  and 
operate  a  road  between  Marshall,  Texas,  and  Shreve|H>rt, 
Louisiana,  or  control  and  operate  any  existing  road  between 
said  points,  of  the  same  gauge  as  the  Texas  and  Pacific  Rail- 
road." The  same  act  further  provided  that  <^all  roads  ter- 
minating at  Shreveport  shall  have  the  right  to  make  the 
same  running  connections,  and  shall  be  entitled  to  the  same 
privileges  for  the  transaction  of  business  in  connection  with 
the  said  Texas  and  Pacific  Bail  way,  as  are  granted  to  roads 
intersecting  therewith." 

On  February  13, 1873,  a  second  map  was  filed  in  the  Gen- 
eral Land  Office  by  the  New  Orleans,  Baton  Bouge  and  Vicks- 
burg  Railroad  Company,  designating  the  general  route  of  a 
road  projected  thereby  from  New  Orleans  to  Baton  Rouge, 
and  a  withdrawal  of  the  public  lands  along  the  same  was 
oniered,  which  took  effect  in  April,  1873.  The  route  between 
those  places  thus  designated  lies  on  the  east  side  of  the  Mis^ 
sissippi  River. 

That  company  has  not  constructed  any  part  of  its  road 
either  on  the  route  between  New  Orleans  and  Baton  RoQge 
or  on  the  route  between  the  latter  place  and  Shreveport ; 
nor,  indeed,  has  there  been  a  definite  locatianofitB  road  any- 
where between  the  points  mentioned.  Nothing  beyond  the 
designation  of  the  general  route  thereof  appears. 

Pursuant  to  a  resolution  of  its  board  of  directors,  adopted 
December  29, 1880,  all  the  right,  title,  and  interest  of  that 
company  in  and  to  the  aforesaid  grant  of  public  lands  made 
by  the  act  of  March  3, 1871,  were  deeded  by  it  to  the  New 
Orleans  Pacific  Railway  Company.  This  action  of  the  board 
of  directors  and  officers  of  the  former  company  was  after- 
wards approved  and  ratified  by  the  stockholders  thereof  at 
a  meeting  held  in  December,  1881. 

The  New  Orleans  Pacific  Railway  Company  was  originally 
incorporated  under  the  general  laws  of  the  State  of  Louis- 
iana in  June,  1875.  Its  charter  was  subsequently  amended 
by  acts  of  the  Louisiana  legislature,  passed  February  19, 
1876,  and  February  5, 1878.  It  is  thereby  authorized  to  con- 
struct a  railroad  ^^ beginning  at  a  point  on  the  Mississippi 
Biver  at  New  Orleans,  or  between  New  Orleans  and  the  par- 
ish of  Iberville  on  the  right  bank  of  the  Mississippi,  and 
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Baton  Roage  on  the  left  bank,  etc.,  or  th>m  any  point  within 
the  limits  of  this  State,  and  running  thence  toward  and  to  the 
city  of  Shreveport,"  which  is  made  its  northwestern  terminus. 

The  route  of  this  company,  as  projected,  is  understood  to 
extend  from  New  Orleans  to  Baton  Bouge,  and  thence  by  way 
of  Alexandria  to  Shreveport.  Between  New  Orleans  and 
Baton  Bouge  it  lies  on  the  west  side  of  the  Mississippi  Biver, 
while  the  designated  route  of  the  New  Orleans,  Baton  Bouge 
and  Yicksburg  Bailroad  Oompauy  between  the  same  point 
lies  on  the  east  side  of  that  river.  Between  Baton  Rouge 
and  Shreveport  its  general  course  and  direction  correspond 
in  the  main  with  the  route  designated  by  the  last  named 
company.  It  is  throughout  its  entire  length  from  New  Or- 
leans to  Shreveport  within  the  limits  of  the  before-mentioned 
withdrawals  of  public  lands. 

In  October,  1881,  the  president  of  the  New  Orleans  Pacific 
Bail  way  Company  made  affidavit  that  three  sections  of  its 
road  were  then  completed  and  ready  for  examination  by  the 
Government;  whereupon  a  commissioner  was  appointed  to 
examine  the  same,  the  result  of  whose  examination  appears 
in  a  report  made  by  him  to  the  Secretary  of  the  Interior 
under  date  of  the  26th  of  that  month.  One  of  the  sections 
embraces  60  miles  of  road,  beginning  on  the  west  bank  of  the 
'  Mississippi  Biver,  opposite  New  Jrleans,  and  ending  near 
the  town  of  Donaldsonville ;  another  embraces  20  miles  of 
road,  near  Alexandria;  and  the  third  embraces  50  miles  of 
road,  terminating  at  Shreveport.  For  each  of  these  sections 
lands  are  cUimed  by  that  company  under  the  aforesaid  laud 
grant  as  assignee  of  the  New  Orleans,  Baton  Bouge  and 
Yicksburg  Bailroad  Company.  No  map  of  definite  location 
of  any  portion  of  its  road  has  been  filed  other  than  of  the  con- 
structed portions. 

It  appears  that  in  February,  1S8 1 ,  the  New  Orleans  Pacific 
Bailway  Company  purchased  from  Morgan's  Louisiana  and 
Texas  Bailroad  and  Steam-ship  Company  the  road  con- 
structed on  the  west  bank  of  the  Mississippi  Biver  by  the 
New  Orleans,  Mobile  and  Texas  Bailroad  Company  from 
Westmego  to  White  Castle,  a  distance  of  68  miles,  and  that 
the  same  has  become  a  part  of  the  main  line  of  the  raad  of 
the  New  Orleans  Pacific  Bailway  Company. 
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The  foUowiDg  are  the  questions  submitted : 

*^  (1)  Was  the  graut  to  the  New  Orleans,  Baton  Bouge  and 
Yicksburg  Railroad  Company  a  grant  inprceaentit 

^^  (2)  Had  the  New  Orleans,  Baton  Bouge  and  Yicksburg 
Railroad  Company  at  the  date  of  the  alleged  transfer  of  lands 
to  the  New  Orleans  Pacific  Railway  Company  such  an  inter- 
est in  the  lands  under  said  act  as  was  assignable  t 

*<  (3)  Is  the  New  Orleans  Pacific  Bailway  Company  8uch 
a  successor  to  or  assignee  of  the  New  Orleans^  Baton  Rouge 
and  Yicksburg  Railroad  Company  as  is  contemplated  by  said 
actt 

«*  (4)  Should  it  *appear  that  the  68  miles  of  the  New  Or- 
leans, Mobile  and  Texas  Railroad  was  constructed  prior  to 
the  act  of  March  3, 1871,  granting  lands  to  ai4  in  the  oonstrii&' 
tian  of  the  New  Orleans,  Baton  Bouge  and  Yicksburg  Kail- 
road,  can  the  New  Orleans  Pacific  Company  (its  assignee) 
claim  any  benefit  from  the  grant  t  Or,  in  case  of  such  prior 
construction  and  the  non-construction  of  any  portion  of  the 
New  Orleans,  Baton  Rouge  and  Yicksburg  road,  has  the  pur- 
pose for  which  the  grant  was  made  failed  and  the  grant 
consequently  lapsed  t 

^<  (5)  If  the  New  Orleans,  Mobile  and  Texas  I'oad  was  con- 
structed subsequently  to  the  date  of  said  act,  is  so  much  of 
its  road  as  is  now  owned  by  the  New  Orleans  Pacific  Com- 
pany such  a  road  as  is  contemplated  for  acceptance  by  the 
President  within  the  meaning  of  said  act,  and  may  patents 
issue  to  the  latter  for  lands  opposite  to  and  conterminous 
with  such  constructed  portion  of  roadt" 

These  questions  are  accompanied  by  a  request  for  an  opin- 
ion upon  such  other  questions  of  law  as  may  suggest  them- 
selves touching  the  transfer  of  said  land  grant  to  which  ref- 
ence  is  above  made. 

Of  the  above-stated  questions  the  first  three  may  be  con- 
sidered together,  in  connection  with  the  following  inquiry, 
which  presents  itself  at  the  outset:  Whether  the  assent  of 
Congress  to  the  transfer  made  by  the  New  Orleans,  Baton 
Bouge  and  Yicksburg  Railroad  Company  of  all  its  interest 
in  said  land  grant  to  the  New  Orleans  Pacific  Bailway  Com- 
pany is  necessary  (by  reason  of  anything  in  the  provisions 
of  the  grant  itself)  to  entitle  the  latter  company  to  the  bene- 
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fit  of  said  grant  in  aid  of  the  constmctioa  of  the  road  pro- 
jected by  it 

The  act  of  March  3,  1871,  passed  to  the  New  Orleans, 
Baton  Bouge  and  Yicksbnrg  Railroad  Oompany  a|>r69eti^iii- 
terest  in  a  certain  namber  of  alternate  sections  of  public 
lands  per  mile  within  the  limits  there  prescribed.  Its  lan- 
guage is :  <'  There  is  hereby  granted  to  the  said  company  "  the 
namber  of  alternate  sections  mentioned — words  which  im- 
port a  grant  inpr<B8enHj  and  not  one  infuturOj  or  the  prom- 
ise of  a  grant  (97  U.  S.,  496.)  But  the  grant  thus  made  is 
in  the  nature  of  a  float  It  is  of  sections  to  be  afterwards 
located,  their  location  depending  upon  the  establishment  of 
the  line  of  the  road.  Until  this  is  definitely  fixed  the  grant 
does  not  attach  to  any  specific  tracts  of  lauds.  Upon  the  line 
of  the  roads  beiug  definitely  located,  the  grant  then  first  ac- 
quires precision,  and  the  company  becomes  invested  with  an 
inchoate  title  to  the  particular  lands  covered  thereby,  which 
can  Txiyeu  into  a  perfect  title  only  as  the  construction  of  each 
section  of  20  miles  of  road  is  completed  and  approved,  when 
the  right  to  patents  for  the  lands  opposite  to  and  conter- 
minous with  such  construction  accrues. 

The  pravisio  in  the  grant  that  the  company  shall  complete 
the  whole  of  its  road  within  five  years  from  the  date  of  the 
act  is  a  condition  subsequent,  the  failure  to  perform  which 
does  not  ipso  facto  work  a  forfeiture  of  the  grant,  but  only 
gives  rise  to  a  right  in  the  Government  to  enforce  a  forfeiture 
thereof.  Yet,  in  order  to  enforce  a  forfeiture,  such  right 
must  be  asserted  by  a  judicial  proceeding  authorized  by  law, 
or  by  some  legislative  action  amounting  to  a  resumption  of 
the  grant  (Schtdenberg  v.  JSarriman,  21  Wall,  44).  Hence, 
until  advantage  is  taken  of  the  non-performance  of  the  con- 
dition, under  legislative  authorit^^^,  the  interest  oi  the  grantee 
in  the  grant  remains  unimpaired  thereby. 

Such  being  the  nature  and  effect  of  the  grant  and  its  ac- 
companying condition,  and  no  action  having  been  taken 
either  by  legislation  or  judicial  proceedings  to  enforce  a  for- 
feiture thereof,  it  follows  that  at  the  period  of  said  transfer 
by  the  New  Orleans,  Baton  Rouge  and  Vicksburg  Railroad 
Company  this  company  was  invested  with  a  present  inter- 
est in  the  number  of  alternate  sections  of  public  lands  per 
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mile  granted  by  the  act  of  1871,  DOtwithstanding  it  was 
alresidy  in  default  in  the  performance  of  the  condition  re- 
ferred to,  and  that  it  still  retained  a  right  to  proceed  with 
the  cx>n8trnction  of  the  road  in  aid  of  which  the  grant  was 
made  until  advantage  should  be  taken  of  the  default  But 
as  it  had  not  then  definitely  fixed  the  line  of  its  road,  although 
a  map  designating  the  general  route  thereof  was  duly  filed, 
that  interest  did  not  attach  to  any  specific  tracts  of  land,  but 
remained  a  float,  as  it  were,  needing  a  definite  location  of 
the  road  before  it  could  become  thus  attached.  Was  the  in- 
terest here  described  assignable  to  another  company  so  as  to 
entitle  the  latter  to  the  benefit  of  the  grant  in  aid  of  the 
construction  of  its  road  between  the  places  named  therein 
without  the  assent  of  Congress  t 

Doubt  has  perhaps  arisen  on  this  point,  in  view  of  the  fact 
that  in  one  or  two  instances  it  has  been  thought  expedient 
to  obtain  legislation  by  Congress  confirming  or  authorizing 
a  similar  assignment  (see  sec.  2  of  the  Act  of  March  3, 1865, 
chap.  88,  and  sec  1  of  the  Act  of  March  3, 1869,  chap.  127), 
and  also  in  view  of  the  adverse  ruling  of  this  Department 
in  the  case  of  the  Oregon  Central  Railroad  Company  (13 
Opin.,  382).  However,  a  similar  assignment  made  in  1868 
by  the  Hannibal  and  St.  Joseph  Railroad  Company  to  the 
Pike's  Peak  Railroad  Company,  afterwards  known  as  the 
Central  Branch  Company,  was  held  to  be  valid  by  Attorney- 
General  Stanbery  in  an  opinion  given  to  the  Secretary  of  the 
Treasury,  under  date  of  July  25,  1866. 

In  the  latter  case,  the  Hannibal  and  St.  Joseph  Company, 
which  was  incorporated  by  the  State  of  Missouri  with  au- 
thority to  construct  a  railroad  between  Hannibal  and  St. 
Joseph,  within  that  State,  was  by  the  Pacific  Railroad  act  of 
July  1, 1862  (sec.  13),  authorized  to  *^  extend  its  road  from  St. 
Joseph  via  Atchison,  to  connect  and  unite  with  the  road 
through  Kansas,  •  •  •  and  may  for  this  purpose  use  any 
railroad  charter  which  has  been,  or  may  be,  granted  by  the 
legislature  of  Kansas,"  etc.;  and  by  the  fifteenth  section  of 
the  same  act  it  was  provided  that  **  wherever  the  word  com- 
pany is  used  in  this  act,  it  shall  be  construed  to  embrace  the 
words  their  associates,  successors,  and  assigns,  the  same  as 
if  the  words  had  been  properly  added  thereto."  Subsequently, 
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in  1863,  an  usignmeat  was  made  by  that  company  of  all  its 
rights  ander  said  act  (which  incladed  an  interest  in  both  a 
land  and  a  bond  subsidy)  to  the  Atchison  and  Pike's  Peak 
Railroad  Company,  a  company  previously  organized  under  a 
charter  granted  by  tlie  legislature  of  Kansas.  The  latter 
company,  having  constructed  a  section  of  20  miles  of  the 
proposed  road  west  from  Atchison,  claimed  the  benefit  of  the 
grant  made  to  the  Hannibal  and  St.  Joseph  Company  as  its 
assignee,  and  this  claim  was  recognized  and  allowed  in  accord- 
ance with  the  opinion  of  the  Attorney-Gtoneral.  It  will  be 
observed,  however,  that  the  Hannibal  and  St  Joseph  Com- 
pany was  authorized  to  ^^  use  any  railroad  charter  which  has 
been,  or  may  be,  granted  by  the  legislature  of  Kansas,"  and 
this,  together  with  the  provision  in  the  fifteenth  section 
quoted  above,  may  have  been  regarded  as  suflBcient  to  sustain 
the  Itssignment. 

In  the  case  of  the  Oregon  Central  Railroad  Company,  men- 
tioned above,  a  grant  of  a  right  of  way  through  the  public 
lands,  and  also  of  alternate  sections  thereof,  was  made  to  that 
company,  '^and  to  their  successors  and  assigns,"  by  the  act  of 
May  4, 1870,  chapter  69,  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad  and  telegraph  line  between  certain 
places  in  Oregon.  In  August  following  an  instrument  was 
executed  by  the  company  assigning  all  its  interest  in  the 
grant  to  the  Willamette  Yalley  Railway  Company,  and  there- 
upon the  question  arose  whether  the  grant  was  susceptible  of 
being  thus  transferred.  The  Attorney-Oeneral  (Mr.  Aker- 
man),  to  whom  the  question  was  submitted,  after  reviewing 
the  various  provisions  of  the  act,  some  of  which  (see  sec.  5) 
imposed  certain  duties  and  required  certain  important  accs 
to  be  performed  by  the  company,  decided  in  the  negative, 
holding  that  upon  consideration  of  those  provisions  the  Ore- 
gon Central  Company  was  alone  within  the  contemplation  of 
Congress  in  respect  of  the  donations  made  and  duties  imposed 
by  that  act.  The  words  ^Hheir  successors  and  assigns," 
as  used  in  the  act,  were  regarded  as  words  of  limitation 
merely. 

But  the  grounds  upon  which  that  decision  appears  to  have 
been  based  are  not  found  to  exist  in  the  case  now  under  con- 
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sideration.  Here  a  grant  of  a  certain  number  of  alternate 
sections  of  pnblic  lands  per  mile  is  made  to  the  New  Orleans, 
Baton  Boage  and  Vicksbarg  Railroad  Company,  its  saccess- 
ors  and  assigns,  in  aid  of  the  constmction  of  a  road  from  New 
Orleans  by  the  route  indicated  to  connect  with  the  eastern 
terminns  of  the  Texas  and  Pacific  railroad ;  which  lands  are 
required  to  be  '*  withdrawn  from  the  market,  selected,  and 
patents  issned  therefor,  and  opened  for  settlement  and  pre- 
emption, upon  the  same  terms  and  in  the  same  manner  and 
time  as  is  provided  for  and  required  from  said  Texas  Pacific 
Bailroad  Company."  The  grant  is  coupled  with  no  special 
duties  or  trusts  for  the  performance  of  which  there  is  reason 
to  believe  the  particular  company  named  therein  was  more 
acceptable  to  Congress  than  any  other.  Its  purpose  is  to 
secure  the  construction  of  a  railroad  between  the  points  des- 
ignated; and  whether  this  purpose  be  fulfilled  by  that  com- 
pany or  by  another  company  must  be  deemed  unimportant  in 
the  absence  of  any  provision  indicative  of  the  contrary.  The 
interest  derived  by  the  grantee,  though  it  remain  only  a  float, 
is  a  vested  interest,  and  it  is  held  under  the  same  limitation 
which  applies  after  it  develops  into  an  estate  in  particular 
lands.  Until  extinguished  by  forfeiture  for  non-performance 
of  the  condition  annexed  to  the  grant,  I  perceive  no  legal 
obstacle  arising  out  of  the  grant  itself  to  a  transfer  of  such 
interest  by  the  grantee  to  another  company ;  and  should  the 
latter  construct  the  road  contemplated  agreeably  to  the  re* 
quirements  of  the  grant,  and  thus  accomplish  the  end  which 
Congress  had  in  view,  I  submit  that  it  would  clearly  be 
entitled  to  the  benefits  thereof. 

The  question  of  the  assignability  of  the  interest  of  the 
grantee  would  be  more  difficult  if,  after  definitely  locating 
the  line  of  its  road  and  thus  attaching  the  grant  to  particular 
lands  along  the  same,  it  was  pro|K>sed  to  transfer  that  inter- 
est to  another  company  for  the  benefit  of  a  road  to  be  con- 
structed by  the  latter  on  a  different  line,  though  following 
the  general  course  of  the  other  road.  But  in  the  present 
case  the  facts  give  rise  to  no  such  difficulty.  The  grant  had 
not  previous  to  the  transfer  become  thus  identified  with  a 
particular  line  of  road,  and  was  thereafter  susceptible  of 
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looatiou  apon  the  line  of  the  road  projected  by  the  aasignee 
(the  New  Orleans  Paciiio  Company),  provided  the  road  met 
the  reqairements  of  the  grant  in  other  respects,  as  to  which 
no  doubt  is  saggested. 

My  condasion  is  that  the  assent  of  Congress  to  the  assign- 
ment made  by  the  New  Orleans,  Baton  Roage  and  Yicks- 
bnrg  Railroad  Company,  as  above,  is  not  necessary  in  order 
to  entitle  the  assignee  to  the  benefit  of  the  land  grant  in 
question. 

The  remaining  questions  relate  to  the  68  miles  of  railroad 
formerly  belonging  to  the  New  Orleans,  Mobile  and  Texas 
Railroad  Company,  but  now  owned  by  the  New  Orleans 
!Paoific  Company,  and  made  a  part  of  its  main  line  between 
New  Orleans  and  Baton  Rouge. 

The  land  grant  in  question  was,  as  its  language  imports, 
made  in  aid  of  the  canstructian  of  a  railroad  between  certain 
termini — contemplating  a  road  to  be  constructed,  not  one 
already  constructed.  It  has  not  been  the  policy  of  Congress 
thus  to  aid  constructed  roads.  Had  a  constructed  road 
existed  at  the  date  of  the  grant  which  extended  from  one 
terminus  to  the  other,  ami  afterwards  the  New  Orleans, 
Baton  Rouge  and  Yicksburg  Railway  Company,  instead  of 
entering  upon  and  completing  the  construction  of  a  road,  had 
purchased  the  road  already  constructed,  this,  it  seems  to  me, 
would  not  have  satisfied  the  purposes  of  the  grant  so  as  to 
entitle  the  company  to  the  benefit  thereof.  The  same  objec 
tion  would  apply  where  the  constructed  road  extended  over 
only  a  part  of  the  route  contemplated  by  the  grant  So  far 
as  I  am  advised,  the  action  of  the  Government  hitherto  has 
accorded  with  this  view.  On  the  other  hand,  if  such  a  road 
was  constructed  subsequently  to  the  date  of  the  grant  and 
is  owned  by  the  grantee  or  the  assignee  of  the  latter,  I  see 
no  ground  for  excluding  it  from  the  benefit  of  the  grant 
should  it  otherwise  fulfill  the  requirements  thereof. 

Agreeably  to  the  foregoing  views,  and  in  direct  response  to 
the  several  questions  submitted,  I  have  the  honor  to  reply  as 
follows : 

The  first,  second,  and  third  questions  I  answer  in  the 
affimrative.     The  fourth  question  (including  the  alternative 
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added  thereto)  I  answer  in  the  negative.  The  fifth  qnestion 
I  answer  in  the  affirmative— assuming  as  I  do  the  company 
named  therein  to  be  an  assignee  of  the  grantee  in  the  act 
referred  to. 

I  have  the  honor  to  be,  very  respectfally, 

BENJAMIN  HARRIS. BBEWSTEB. 
Hon.  H.  M.  Teller, 

Becretary  of  the  Interior. 


MIAMI  INDIANS  OF  INDIANA. 

The  children  of  Thomas  F.  Riohardville,  a  Miami  Indian  of  Indiana,  are 
entitled  to  sliare  with  other  persona  npon  the  roll  of  the  Eastern  Mi- 
amis  eqnally,  and  withoat  dednotion,  in  the  distribution  of  the  fnnd 
(1221,857.86)  appropriated  by  the  act  of  Biaroh  3»  1881,  chapter  132,  for 
the  payment  of  the  Miami  Indians  of  Indiana. 

Department  of  Justice, 

June  15, 1882« 

Sir:  The  qaestion  sabmitted  to  me  by  your  letter  of  the 
29tb  ultimo  is  subAtantially  this :  Whether  the  children  of 
Thomas  F.  Bichardville,  a  Miami  Indian  of  Indiana,  are  en- 
titled under  the  act  of  March  3, 1881,  to  share  with  other 
persons  upon  the  Indiana  Miami  roll  equally,  and  without 
deduction,  in  the  fund  distributed  by  that  actt 

It  provides  that  the  sum  of  $221,257.86  belonging  to  the 
Eastern  Miamis  be  divided  among  them.  That  all  may  par- 
ticipate who  are  entitled,  it  is  provided  that  a  census  be 
taken  and  a  list  of  the  names  of  all  the  individuals  belong- 
ing to  the  land  of  Eastern  Miamis  be  made  out. 

This  enumeration  and  list,  distinguishing  between  males 
and  females  and  between  those  over  twenty-one  years  and 
those  under  that  age,  was  to  be  reported  to  the  Secretary  of 
the  Interior,  and  when  approved  by  him  it  is  declared  *' shall 
stand  as  the  true  list  of  the  persons  entitled  to  share  in  the 
payments  provided  for  in  this  act"  And  it  further  declared 
that  ^^each  person  named  in  said  list  shall  be  entitled  to  re- 
ceive the  MVM  amount^  irrespective  of  age  or  sex."  Ko  matter 
whether  they  have  shared  lawfully  or  unlawfully  in  other 
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foudSi  all  persons  apon  this  list^  approved  by  the  Secre- 
tary, shall  share  equally  in  this  fiind.  No  dedaction  fh>m  the 
share  of  any  one  is  provided  for.  Such  is  the  law — ^manda- 
tory in  its  terms  and  unmistakable  in  what  it  commands. 

The  children  of  Thomas  F.  Bichardville  aie  upon  this  list 
of  the  Eastern  Miamis  with  the  approval  of  the  Secretary  of 
the  Interior.  There  is  no  question  of  their  right  to  be  upon 
that  list.  Upon  this  statement  there  can  not,  in  my  opinion, 
be  a  doubt  as  to  the  right  of  each  of  these  children  to  receive 
an  equal  portion  of  the  fund  with  eveiy  other  person  upon 
the  list.  The  law  leaves  no  discretion  in  the  Secretary  to 
make  any  deduction  from  their  shares. 

But  it  is  said  that  these  children  have  shared  in  the  install- 
ments that  have  been  paid  from  the  fund  belonging  to  the 
Western  Miamis,  and  by  the  third  article  of  the  treaty  of 
June  5,  1854  (their  father  being  of  the  eastern  band  and 
claiming  to  draw  for  himself  and  children  from  the  fund  be- 
longing to  that  part  of  the  tribe),  they  (the  children)  are  for- 
bidden to  receive  any  portion  of  the  fund  belonging  to  the 
western  band;  and  it  has  been  claimed  that  the  Secretary 
of  the  Treasury,  exercising  a  kind  of  equitable  jurisdiction 
in  the  matter,  may  reimburse  the  Western  Miami  ftind  by 
deducting  from  the  shares  of  these  children  in  the  eastern 
fund  so  much  as  they  have  received  unlawfully,  as  alleged, 
from  the  western  ftind. 

In  answer  to  this  it  should  be  suflQcient  to  cite  the  law  by 
which  alone  the  Department  of  the  Interior  is  authorized  to 
make  any  distribution  at  all  of  the  fund  belonging  to  the 
Eastern  Miamis.  Each  person  upon  the  list  shall  receive 
the  same  amount  from  that  fund. 

If  it  were  necessary  to  pursue  this  subject  further  it  might 
be  stated  that  under  section  4  of  the  act  of  March  3, 1873, 
a  census  of  the  Western  Miamis  was  taken.  According  to 
the  provisions  of  the  act  none  were  to  be  included  unless 
justly  entitled  under  the  treaty  of  June  5,  1854.  In  this 
census  and  upon  the  lists  which  were  to  be  submitted  to  the 
Secretary  of  the  Interior  for  his  approval  the  Bichardville 
children  then  born  were  enrolled,  and  this  enrollment  had  the 
approval  of  the  Secretary.   The  chiefs  of  the  Western  Miamis 
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also  have  since  expressed  their  free  and  hearty  assent  that 
all  the  children,  with  their  mother,  who  has  always  belonged 
to  the  western  band,  shonld  be  npon  their  roll  and  partici- 
pate in  their  funds. 

Now,  it  is  submitted  that  if  the  children  have  been  ai)on 
both  rolls  and  have  received  benefit  from  both  funds  with  the 
knowledge  and  approval  of  the  Secretary,  this  was  matter 
for  the  consideration  of  Congress.  The  facts  being  known, 
the  act  of  March  3, 1881,  was  passed,  and  thepe  is  no  provis- 
ion in  it  for  deductions  from  the  shares  of  these  children  in 
the  fund  to  be  distributed.  There  is  therefore  no  ground  for 
the  assumption  that  the  Becretaiy  may  subtract  anything 
from  their  portions. 

Moreover,  the  Western  Miamis,  in  whose  interest  the  pro- 
hibition was  inserted  in  the  treaty,  do  not  complain;  they 
make  no  demand  that  the  moneys  received  by  these  children 
from  the  western  fund  should  be  paid  back.  In  respect  to 
them  the  prohibition  seems  to  have  been  waived  by  those 
who  were  interested  in  its  observance. 

Without  continuing  this  discussion,  I  rest  upon  the  law  of 
March  3, 1881,  and  am  clear  in  the  opinion  that  according  to 
its  provisions  the  children  of  Thomas  F.  Bichardville  must 
receive  without  deduction  equal  portions  with  all  others  upon 
the  list  of  Eastern  Miamis  of  the  moneys  distributed  under 
that  law. 

The  papers  accompanying  your  letters  are  herewith  re- 
turned. 

I  am,  sir,  veiy  respectfully, 

BENJAMIN  HABBIS  BBEW8TEB. 

Hon.  H.  M.  Teller, 

Becretary  of  fke  Interior. 
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CASE  OP  ZADOC  STAAB. 

Where  a  oootraot  for  the  delivery  of  certain  sappliee  at  an  Indian 
agency  provided  for  the  acceptance  of  goods  inferior  in  quality  to 
the  sample  where  the  emergency  demanded  it,  held  that  the  time  and 
place  of  delivery  before  the  goods  were  distribnted  were  eminently  the 
time  and  place  to  determine  their  relative  value. 

Department  op  Justice, 

June  15,  1882. 

Si9 :  In  yoar  letter  of  the  5th  of  April  yoa  transmit  a  com. 
muuicatioD  of  the  Commissiouer  of  Indian  Affairs,  and  request 
my  opinion  upon  the  case  of  Zadoc  Staab,  stated  therein. 

The  facts  are  as  follows :  By  a  contract  dated  May  9, 1881, 
with  H.  Price,  Commissioner  of  Indian  Affairs,  Zadoc  Staab 
agreed  to  deliver  at  the  Navajo  Agency,  N.  Mez.,  100,000 
pounds  of  wheat,  at  $5.13  per  hundred  pounds.  The  con- 
tract being  by  its  terms  subject  to  the  approval  of  the  Boanl 
of  Indian  Commissioners  and  the  Secretary  of  the  Interior, 
their  respective  approvals  were  indorsed  thereon. 

Staab  delivered  96,862  pounds  of  wheat,  much  of  which 
was  inferior  to  the  sample,  and  the  agent  designated  to  re- 
ceive the  same,  compelled  by  the  necessities  of  the  service  to 
receive  it,  appointed  inspectors  to  determine  the  percentage 
of  value  less  than  the  sample.  The  provision  of  the  contract 
under  which  this  was  done  is  as  follows:  *^ Provided  that  in 
the  case  of  any  article  to  be  furnished  under  this  contract, 
if  the  quality  of  that  offered  shall  be  inferior  to  the  standard 
of  the  sample  upon  which  the  contract  was  awarded,  and  the 
necessities  of  the  service  be  such  as  to  compel  the  party  of 
the  first  part,  or  his  agents,  to  accept  the  article  or  articles 
offered,  then  the  same  may  be  received  subject  to  the  inspec- 
tion and  test  of  a  competent  inspector,  to  be  designated  by 
the  party  of  the  first  part,  to  determine  the  percentage  of 
value  less  than  the  sample  aforesaid,  and  upon  whose  find- 
ings payment  shall  be  made  at  a  percentage  of  deduction 
twice  greater  than  the  difference  in  value  between  the  articles 
so  furnished  and  the  price  herein  agreed  to  be  paid." 

The  inspectors  recommended  a  discount  of  5  per  cent^  on 
the  entire  quantity  of  wheat  delivered.    The  recommenda- 
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tion  was  approved  by  the  CoinmissioDer  of  Indian  Aiiairs, 
and  a  deduction  of  twice  the  difference  in  valae,  or  10  per 
cent,  amoanting  to  $496.90,  was  made  from  his  accounts. 
This  action  was  approved  by  the  Board  of  Indian  Commis- 
sioners and  the  Secretary  of  the  Interior.  When  the  ac- 
count reached  the  Second  Comptroller  for  settlement  he  de- 
ducted the  further  sum  of  $165.63  (^  per  cent.),  and  stated 
a  balance  due  Staab  of  $4,306.49  incOead  of  the  $4,472.12, 
allowed  by  the  Commissioner  of  Indian  Affairs,  the  Board 
of  Indian  Commissioners,  the  Secretary  of  the  Interior,  and 
the  Second  Auditor.  Thereupon  the  Secretaiy  of  the  Inte- 
rior, pursuant  to  section  191  of  the  Bevised  Statutes,  re- 
turned the  papers  for  reconsideration  by  the  Second  Comp- 
troller, who  replied  that  he  saw  no  reason  to  modify  his 
decision. 

He  places  his  decision  upon  three  grounds:  First,  ^<  what- 
ever necessity  there  may  have  been  at  the  beginning  to  com- 
pel the  acceptance  of  part  of  the  inferior  wheat,  it  is  not 
shown  that  there  was  any  exigency  demanding  an  immediate 
supply  of  wheat  for  consumption  in.  the  future;"  Second, 
that  the  two  inspectors  <*were  not  appointed  in  a  manner 
known  to  the  law,  nor  were  they  designated  by  the  party  of 
the  first  part  (the  Commissioner  of  Indian  Affairs);"  Third, 
that  the  clause  of  the  contract  <<  which  purports  to  provide 
that  boards  of  survey,  or  other  designated  officers,  shall  de- 
termine the  price  to  be  paid  for  supplies,  is  of  no  force  as  part 
of  a  contract." 

While  designation  by  the  local  agent  of  the  inspectors  was 
no^  literally  within  the  terms  of  the  contract,  the  approval 
by  the  Commissioner  of  Indian  Affairs,  the  Board  of  Indian 
Commissioners,  and  the  Secretary  of  the  Interior  of  the  re- 
commendations of  the  inspectors  was  an  ample  ratiflcation 
of  their  appointment. 

Whether  the  necessities  of  the  service  compelled  accept- 
ance of  the  articles  offered  was  a  question  which,  fix>m,  its 
nature,  was  determinable  only  by  the  Commissioner  of  Indian 
Affairs  or  his  agents,  under  the  direction  of  the  Secretary  of 
the  Interior.  Speaking  of  section  10  of  the  act  of  March  2, 
1861  (12  Stat,  220,  now  3709,  Bev.  Stat.),  Mr.  Justice  Miller 
says  {8peed?s  Case,  8  Wall.,  77)  <<  that  statute,  while  requiring 
272— VOL  xvn 25 
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such  advertisement  as  the  general  rale,  invests  the  oflQoer 
charged  with  the  daty  of  procuring  supplies  or  services  with 
a  discretion  to  dispense  with  advertising,  if  the  exigencies  of 
the  public  service  require  immediate  delivery  or  performance. 
It  is  too  well  settled  to  admit  of  dispute  at  this  day,  that 
where  there  is  a  discretion  of  this  kind  conferred  on  an  offi- 
cer, or  board  of  officers,  and  a  contract  is  made  in  which  they 
have  exercised  that  dfscretion,  the  validity  of  the  contract 
can  not  be  made  to  depend  on  the  degree  of  wisdom  or  skill 
which  may  have  accompanied  its  exercise."  If,  on  account 
of  the  impossibility  of  readvertising  or  of  the  contractor  pro- 
curing better  articles  in  time  to  meet  the  exigencies,  author- 
ity is  lodged  anywhere  to  accept  supplies  inferior  to  the  re- 
quirements of  a  contract,  it  is  vested  in  the  officer  or  officers 
charged  with  the  duty  of  making  the  purchases,  and  the 
rights  of  third  parties  are  not  to  be  affected  by  the  correct- 
ness of  the  conclusions  of  such  officers  as  to  the  necessity 
which  compels  such  acceptance.  That  the  Commissioner  of 
Indian  Affairs  passed  upon  this  question  before  receiving 
the  wheat  does  not  appear;  it  is  sufficient  that  he  and  the 
Secretary  of  the  Interior  approved  the  deductions  and  allow- 
ance for  payment. 

It  remains  only  to  consider  the  agreement  between  the 
Oommissioner  and  Mr.  Staab  that  payment  should  be  made 
upon  the  findings  of  the  inspectors,  for  if  the  agreement  was 
valid,  neither  party  might  appeal  from  their  findings  to  the 
accounting  officers. 

In  United  States  v.  Shrewsbury  (23  Wall.,  608)  the  contract 
provided  that  a  board  of  survey  should  examine  the  quantity 
and  condition  of  stores  transported,  and  in  case  of  loss,  de- 
ficiency, or  damage,  report  the  apparent  causes,  assess  the 
damages,  and  state  whether  it  was  attributable  to  neglect  or 
want  of  care  on  the  part  of  the  contractor,  and  the  proceed- 
ings should  be  attached  to  the  bill  of  lading  and  *^  conclude 
the  payments  to  be  made  on  it"  Under  this  a  board  of 
survey  recommended  a  deduction  for  a  deficiency  in  the 
amount  of  com  delivered  by  the  contractor.  Subject  to  this 
deduction  and  under  protest  the  claimant  was  paid.  The 
Oourt  of  Claims,  holding  that  the  proceedings  of  the  board 
failed  to  carry  out  the  intent  and  terms  of  the  contract,  ren- 
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dered  jadgment  in  favor  of  claimant  lor  the  amount  of  the 
deduction,  which  judgment  on  appeal  was  reversed  by  the 
Supreme  Oourt.  Mr.  Justice  Swayne,  in  delivering  the 
opinion,  says  (p.  517):  <^The  provision  of  the  contract  touch- 
ing the  board  was  important  to  the  Government.  The  points 
of  delivery  were  in  the  wilds  of  the  West.  If  there  was  any 
fiEulure  by  the  contractor,  the  time  and  place  of  delivery  were 
the  time  and  place  to  ascertain  the  facts  and  to  put  the  evi- 
dence in  effectual  shape.  Afterwards  it  might  be  impossible 
for  the  Government  to  procure  the  proofii,  and  If  it  were  done 
the  expense  might  greatly  exceed  the  amount  of  the  items 
in  dispute.  •  •  •  We  think  the  reports  were  sufficient, 
and  that  they  conform  in  every  substantial  particular  to  the 
requirements  of  the  contract". 

In  Kiklberg  v.  The  United  States  (97  U.  8.,  398)  the  contract 
provided  that  transportation  should  be  paid  according  to 
distance,  which  was  to  be  ascertained  and  fixed  by  the  chief 
quartermaster.  The  quartermaster  discharged  this  duty,  and 
the  Supreme  Oourt  held  that  as  the  difference  between  his 
estimate  and  the  distances  by  air-line,  or  the  road  usually 
traveled,  was  not  so  material  as  to  justify  the  inference  that 
he  did  not  exercise  the  authority  given  him  with  an  honest 
purpose,  his  action  was  conclusive  upon  the  appellant  as  well 
as  upon  the  Government. 

While  nothing  was  said  in  the  former  case  about  the  va- 
lidity of  the  clause  providing  for  a  board  of  survey,  it  is  ap- 
parant  that  its  validity  was  involved  in  and  essential  to  the 
decision.  A  distinction  may  be  drawn  between  deductions 
for  the  loss  of  supplies  caused  by  neglect  of  the  transporter 
and  the  percentage  of  deduction  to  be  made  for  the  inferior 
quality  of  supplies;  but  I  see  no  difference  in  principle,  and 
I  am  of  opinion  that  the  proviso  in  clause  5  of  the  present 
contract  is  valid.  If  the  Commissioner  may  accept  ^oods 
inferior  in  quality  when  the  emergency  demands  it,  the  time 
and  place  of  delivery  before  the  goods  are  distributed  or  con- 
sumed are  eminently  the  time  and  place  to  determine  its  rel- 
ative value,  and  I  think  it  was  perfectly  competent  for  the 
Oomnodssioner  and  contractor  to  agree  that  then  and  there 
the  controversy  should  be  determined.  A  different  case 
might  be  presented  if  there  were  proof  of  fraud,  or  if  the 


388  HON.   BENJAMIN   HARRIS   BREWSTER. 


difference  between  the  views  of  the  inspectois  and  of  the  ao- 
counting  officers  was  so  gross  as  to  necessarily  imply  on  the 
part  of  the  inspectors  bad  faith  or  a  fiailnre  to  exercise  an 
honest  jndgment;  but  no  feature  of  that  kind  presents  itself 
here. 

I  think  these  views  answer  the  several  inquiries  of  the 
Gommissioner  of  Indian  Affairs  without  taking  them  up  in 
detail. 

I  am,  very  respectfhily,  your  obedient  servant, 

BENJAMIN  HABBIS  BBBWSTBR 

The  Secretary  of  the  Interior. 


TONNAQE  tax. 

A  foreign  veaael,  i.  6.,  one  belonging  wholly  or  in  part  to  a  snbjeot  of  a 
foreign  power,  is  not  liable  to  the  penal  tax  preaoribed  in  section 
4371,  Revised  Statutes.  This  tax  applies  ezclosiyely  to  vessels  belong- 
ing to  citizens  of  the  United  States,  which  are  capable  of  being  and 
should  be  enrolled  and  licensed. 

Department  of  Justiob, 

JiMe  17, 1882. 

Sir:  In  a  letter  dated  the  1st  instant,  the  Hon.  H.  F. 
French,  then  Acting  Secretary  of  the  Treasury,  requested 
my  opinion  npon  the  following  question : 

*^  Does  a  foreign  vessel,  or  one  not  licensed,  enrolled,  or 
registered  as  a  vessel  of  the  United  States,  become  liable  to 
the  penal  tax  prescribed  in  section  4371  of  the  Revised 
Statutes  by  conveying  passengers  between  different  ports 
and  places  in  this  country,  if  the  vessel  does  not  transport 
goods  in  violation  of  section  4347  of  the  same  statutes  t " 

By  section  4371  vessels  of  20  tons  or  upward,  other  than 
registered  vessels,  which  are  found  trading  between  district 
and  ^district,  etc.,  without  being  enrolled  and  licensed,  includ- 
ing also  unlicensed  vessels  less  than  20  tons  and  not  less  than 
5  tons  found  so  trading,  are  required  to  pay  the  same  fees  and 
tonnage  in  any  port  of  the  United  States  at  which  they  may 
arrive  as  vessels  not  belonging  to  a  citizen  of  the  United 
States,  if  they  are  '^  laden  with  merchandise  the  growth  or 
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maDufactare  of  the  United  States  only,  distilled  spirits  ex- 
cepted, or  in  ballast."  The  same  section  further  provides 
that  if  the  ressel  has  on  board  any  articles  of  foreign  growth 
or  mannfactare,  or  distilled  spirits,  other  than  sea  stores, 
she  shall,  together  with  the  lading  fonnd  on  board,  be  for- 
feited. 

Section  4347  declares  that  ^*no  merchandise  shall  be 
transported  under  penalty  of  forfeiture  thereof  from  one 
port  of  the  United  States  to  another  port  of  the  United 
States  in  a  vessel  belonging  wholly  or  in  part  to  a  subject  of 
any  foreign  power ;  but  this  section  shall  not  be  construed 
to  prohibit  the  sailing  of  any  foreign  vessel  from  one  to  an- 
other port  of  the  United  States,  provided  that  no  merchan- 
dise other  than  that  imported  in  such  vessel  from  some  for- 
eign port,  and  which  shall  not  have  been  unladen,  shall  be 
carried  from  one  port  or  place  to  another  in  the  United 
States."  The  remainder  of  the  section  is  unimportant  in 
connection  with  the  question  under  consideration. 

This  question  concerns  ^^a  foreign  vessel,  or  one  not 
licensed,  enrolled,  or  registered  as  a  vessel  of  the  United 
States ; "  and  in  view  of  the  reference  therein  to  section  4347, 
I  understand  it  to  mean  only  a  vessel  of  the  same  character 
as  is  described  in  that  section,  namely,  one  belonging  wholly 
or  in  part  to  a  subject  of  a  foreign  power,  and  which  is  in 
the  same  section  also  called  a  foreign  vessel.  In  reply  thereto 
I  submit  that  the  <<i)enal  tax''  in  section  4371  is  not  applica- 
ble to  such  a  vessel.  It  applies,  as  the  context  shows,  ex- 
clusively to  vessels  belonging  to  citizens  of  the  United 
States  which  are  capable  of  being  and  should  be  enrolled 
and  licensed,  but  which  are  found  trading  in  the  manner  de- 
scribed without  enrollment  and  license.  Thus  the  penalty 
imposed  upon  a  vessel  so  trading  is  payment  of  the  ^^  same 
fees  and  tonnage"  as  are  paid  by  vessels  not  belonging  to 
citizens  of  the  United  States,  t.  e.,  foreign  vessels.  Its  ob- 
ject is  to  compel  American  vessels  employed  In  the  coasting 
trade  and  fisheries  to  become  enrolled  and  licensed.  When 
enrolled  and  licensed,  they  are  exempted  from  tonnage  duties 
(sec.  4220,  Rev.  Stat.) ;  when  not,  they  are  subjected,  by  way 
of  penalty,  to  the  fees  and  tonnage  payable  by  foreign  ves- 
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sels.    What  these  ohargeB  are  most  be  ascertained  by  refer- 
ence to  statatory  provisions  contained  elsewhere  than  in  sec- 
tion 4371.    In  no  case,  as  it  seems  to  me,  can  a  foreign  ves- 
sel become  liable  to  a  penalty  ander  that  section. 
I  am,  sir,  very  respectfnlly, 

BENJAMIN  HARRIS  BREWSTER. 
Hon.  Gharles  J.  Foloeb, 

iiecTetary  of  the  Treasury. 


CLAIM  OF  GENERAL  PAUL. 

Under  tbe  Joiot  resolatioii  of  April  12,  1870,  granting  to  General  Gabriel 
R.  Paul  (retired)  ''the  full  pay  and  allowanoe  of  a  brigadier-general 
in  the  Army  of  the  United  Statea,"  that  offleer  is  not  entitled  to  an  al- 
lowanoe of  forage. 

Department  of  Justice, 

June  19, 1882. 

Sir  :  Yoar  letter  of  the  9th  instant  submits  to  me  the 
question  whether  Brig.  Gten.  Gabriel  R.  Paul  is  entitled  to 
allowance  of  forage  under  the  joint  resolution  of  Gongress 
granting  him  the  ^<  full  pay  and  allowance  of  a  brigadier-gen- 
eral of  the  United  States  Army." 

The  resolution  was  approved  April  12, 1870,  and  General 
Paul  claims  forage  from  that  date.  General  Paul  is  a  retired 
oflElcer,  and  was  so  prior  to  the  passage  of  the  joint  resolu- 
tion. He  is  doubtless  entitled  to  all  the  allowances  granted 
by  law  and  regulations  to  officers  of  his  rank. 

But  Army  officers  are  not  and  have  not  been  since  the  year 
181 6  allowed  forage  except  for  '*  horses  actually  kept  by  them 
in  service  when  on  duty,  and  at  the  place  where  they  are  on 
duty."  (See  sec.  1272,  Rev.  Stat.,  p.  221,  and  the  acts  cited 
in  the  margin.)  Tbe  allowance  is  further  modified  and  re- 
stricted by  section  8  of  the  Army  appropriation  act  of  June 
18, 1878.    (Supp.  Rev.  Stats.,  p  362.) 

The  clear  intent  of  all  the  acts  upon  the  subject  is  to  provide 
food  for  horses  belonging  to  officers  engaged  in  active  duty 
with  soldiers  in  the  field  or  at  militiiry  posts.  Not  since  the 
act  of  April  24, 1816,  if  ever,  have  officers  oS  duty  been  al- 
lowed forage.  The  term  "  allowance,"  as  used  in  the  resolu- 
tion, means  only  such  things  as  are  allowed  by  law  and  reg- 
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olations  to  brigadier -generals  in  the  same  condition  or 
status  in  which  General  Paul  then  was.  He  had  no  need  of 
horses  for  the  i)erfonnanoe  of  any  dnty  required  of  him. 
The  reason  for  the  allowance  of  forage  failing,  it  can  not 
be  supposed  that  it  was  the  intention  of  Congress  that  he 
should  have  it.  This  conclusion  is  strengthened  by  the  fact 
that  by  the  later  acts  forage  must  be  supplied  in  kind, 
where  it  is  allowed  at  all — the  supposition  being  that  there 
are  horses  in  existence  and  in  nse  by  the  oflEloer,  and  neces* 
sary  to  the  efficient  performance  of  his  duties.  It  certainly 
seems  incongruous  that  the  Quartermaster-General  should 
issue  hay^  oats,  and  com  in  quantities  sufficient  to  feed  three 
or  four  horses  to  an  officer  who  can  not  need  horses  for  mili* 
tary  uses. 

I  agree  with  the  Department  of  War,  that  the  General's 
claim  to  the  allowance  must  be  rejected. 

The  papers  are  herewith  returned. 

Very  respeotfiilly,  your  obedient  servant, 

BENJAMIN  HAEEIS  BBEWSTBB. 

Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


INDIAN  IN8PECT0B— BOND. 

Althoagh  the  general  fanotions  and  duties  of  Indian  inspecton  do  not 
include  specifically  the  disbursement  of  public  money,  and  these  offi- 
oers  are  not  required  by  statute  to  give  bond,  yet  the  Secretary  of  the 
Interior  may  lawfully  assign  to  them  other  duties  relating  to  business 
conoemiug  the  Indians  in  addition  to  those  prescribed  wheneyer  the 
exigencies  of  the  public  service  require  It. 

Where  the  particular  dnty  thus  assigned  to  an  inspector  involves  the 
receipt  or  disbursement  of  public  money,  it  is  competent  to  the  Secre- 
tary to  take  a  bond  for  the  protection  of  the  Government  against  loss, 
although  such  bond  may  not  be  required  by  statute ;  and  the  bond 
would  be  valid  and  binding  upon  both  principal  and  sureties  if  vol- 
untarily given  by  the  officer. 

DBPABTMBNT  of  JUBTIOBy 

June  21, 1882. 
Sib  :  By  a  letter  of  yonr  predecessor,  dated  the  4th  of 
April  last,  and  the  accompanying  papers,  it  appears  that  a 
reqaisition  was  issued  by  the  Secretary  of  the  Interior  on 


392  HON.    BENJAMIN   HARRIS   BREWSTER 

the  22d  of  March,  1882,  for  an  advance  of  $950  oat  of  cer- 
tain Indian  appropriations  to  J.  M.  Haworth,  an  Indian  in- 
spector, to  be  charged  to  the  latter  on  the  books  of  the 
Treasury  ander  his  bond  dated  May  11, 1880;  the  object  of 
the  advance  being  to  enable  that  officer  to  defray  the  ex- 
penses of  a  delegation  of  Indians  which  he  was  directed  by 
the  Secretary  to  bring  to  Washington. 

The  bond  mentioned  is  in  favor  of  the  United  States  in 
the  sum  of  $5,000,  with  four  sureties  thereon,  and  is  condi- 
tioned that  the  obligor  shall,  during  his  holding  and  remain- 
ing in  said  office,  ^^  carefully  discharge  the  duties  thereof^ 
and  faithfully  expend  all  public  moneys  and  honestly  ac- 
count, without  fraud  or  delay,  for  the  same  and  fur  all  pub- 
lic property  which  shall  or  may  come  into  his  hands." 

The  requisition  was  returned  to  the  Secretary  by  the 
Second  Comptroller  with  the  remark  <<  that  as  the  bond  is 
conditioned  for  the  faithfdl  performance  of  Mr.  Haworth's 
duties  as  inspector,  and  as  the  disbursement  of  the  funds  in 
question  does  not  appear  to  be  part  of  the  duty  of  an  in- 
spector, he  entertains  grave  doubts  as  to  the  liability  of  the 
bondsmen  for  money  placed  in  Inspector  Ha  worth's  hands" 
from  the  appropriations  indicated. 

Hereupon  the  following  inquiry  is  presented  for  my  con- 
sideration :  Whether  the  inspector  and  his  sureties  would 
be  liable  on  his  bond  for  money  advanced  to  him  for  the 
object  aforesaid. 

The  general  functions  and  duties  of  Indian  insi)ector8  are 
defined  in  section  2045,  Revised  Statutes.  These  do  not 
include  specifically  the  disbursement  of  public  money,  and 
those  officers  are  not  required  by  statute  to  give  bond.  Yet 
the  Secretary  of  the  Interior  is  charged  with  the  supervision 
of  public  business  concerning  the  Indians  (sec.  441,  Bev. 
Stat.)^  and  may  lawfully  assign  to  inspectors  other  duties 
relating  to  that  business  in  addition  to  those  prescribed 
whenever  the  exigencies  of  the  public  service  require  it; 
and  if  the  performance  of  such  duties  is  undertaken  by 
them,  they  become  responsible  for  the  proper  discharge 
thereof.  Where  the  particular  duty  involves  the  receipt  or 
disbursement  of  public  money,  or  the  custody  of  public 
property,  it  is  undoubtedly  within  the  competency  of  the 
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Secretary  to  take  a  bond  for  the  protection  of  the  United 
States  against  loss,  although  snch  bond  may  not  be  reqaired 
by  any  statute,  and  the  bond  would  be  valid  and  binding 
upon  both  principal  aud  sureties  if  voluntarily  given  by  the 
officer.  ( United  States  v.  Tingey^  5  Pet.,  114  j  United  States  v. 
Bradley^  10  Pet.,  343). 

In  the  present  case,  the  duty  assigned  to  Inspector 
Ha  worth  is  of  a  special  character,  involving,  as  incidental  to 
its  discharge,  the  disbursement  of  public  money.  Whether 
he  or  some  other  officer  should  be  intrusted  with  this  duty 
is  a  matter  that  belongs  to  the  Secretary  of  the  Interior  to 
determine.  The  condition  of  his  bond,  that  he  shall  <^  faith- 
fully expend  all  public  moneys  and  honestly  account,  without 
fraud  or  delay,  for  the  same,"  etc.,  is  broad  enough  to  cover 
any  failure  of  duty  on  his  part  as  regards  the  money  pro- 
posed to  be  advanced  to  him,  and  in  my  opinion  both  he  and 
his  sureties  would  be  liable  on  the  bond  (assuming  it  to  be  a 
voluntary  one)  for  the  money  so  advanced. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  H.  M.  Teller, 

Secretary  of  the  Interior. 


UNION  PACIFIC  RAILWAY  COMPANY. 

The  allowance  made  to  the  Union  Pacific  Railway  Company  for  special 
service,  to  be  paid  out  of  the  so-called  '*  speciaJ  facilities"  appropri- 
ation, can  not  lawfully  be  paid  to  the  company  in  cash,*  but  must  be 
retained  and  applied  as  directed  by  section  2  of  the  act  of  May  7, 1878^ 
chapter  90. 

Department  op  Justice, 

June  22, 1882. 
Sir  :  In  your  letter  of  this  date  you  inquire :  <*  If  a  con- 
tract shall  be  concluded  with  the  Union  Pacific  Railway 
Company  for  special  mail  facilities,  to  be  paid  out  of  the  so- 
called  special  facilities  appropriation,  can  the  allowance  be 
paid  in  cash,  or  must  it  be  passed  to  the  credit  of  the  com- 
pany as  the  regular  mail  pay  is  now  credited  t" 
To  this  inquiry  I  have  the  honor  to  reply,  that  in  my 
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opinion  the  allowaucA  under  snch  contract  can  not  lawfully 
be  paid  to  the  company  in  cash,  but  mnst  be  retained  and 
applied  as  directed  by  section  2  of  the  act  of  May  7, 1878, 
chapter  90.  That  section  declares  that  ^*  the  ichole  amoiml 
of  compemation  which  may  from  time  to  time  be  due  to  said 
several  railroad  companies  respectively  (among  wbich  is  in- 
cluded the  company  above  named) /or  services  rendered  for 
the  Oovemmewt  shall  be  retained  by  the  United  States,"  eta 
This  provision  is  very  comprehensive.  It  includes  all  mail 
service,  special  or  other,  which  may  be  rendered  by  the  com- 
pany either  under  contract  or  otherwise,  and  it  forbids  a 
cash  payment  thereto  of  any  allowance  for  such  service. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 
Hon.  Timothy  O.  Howe, 

Postnuuter-  OenerdL 


REPRIEVE  OF  CHARLES  J.  GUITEAU. 

Upon  exMiiination  of  the  papers  accompanyisg  an  application  made  to 
the  President  asking  for  the  appointment  of  a  commission  to  examine 
and  consider  the  mental  condition  of  Charles  J.  Qnitean,  and  praying 
for  his  reprieve  pending  the  investigation :  Advisedf  for  reasons  stated, 
that  the  application  be  not  granted. 

Department  of  Justice. 

June  23,  1882. 
Sir  :  Yesterday  was  sent  to  me  by  year  secretary  the 
pai)ers  presented  by  Miss  Gbevaillier,  of  Boston,  consisting 
of  petitions  and  letters  of  physicians  and  ezx>ert8  in  support 
of  an  application  for  the  appointment  of  a  commission  to  con- 
sider the  mental  condition  of  Gharles  J.  Oaiteau,  and  also 
praying  for  his  reprieve  pending  snch  an  investigation.  In 
addition  to  the  papers  transmitted  to  me  by  yonr  secretary, 
I  have  had  presented  to  me  to-day  a  written  argument  or 
statement  from  Dr.  W.  W.  Godding,  and  also  an  argument 
signed  by  George  M.  Beard,  M.  D.;  W.  W.  Godding,  M.  D.; 
and  Miss  A.  A.  Ghevaillier.  The  whole  question  has  been 
carefully  and  thoughtfully  considered,  and  I  have  arrived  at 
the  conclusion  that  I  can  not  recommend  a  reprieve  for  the 
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purpose  reqaested.  It  is  doabtfnl  if  the  President,  in  a  case 
like  ttus,  has  the  power  to  appoint  sach  a  commission  to  re- 
verse the  sentence  of  the  law.  The  case  of  this  man  has  been 
thoroQghly  and  fairly  tried  in  a  prolonged  public  judicial  in- 
vestigation, in  a  court  of  competent  jurisdiction,  before  an 
able,  upright  judge,  and  a  jury  of  impartial  men.  Abun- 
dance of  testimony  was  offered  upon  the  question  of  his  sanity 
or  insanity ;  in.  ta^i  that  was  the  main  and  only  issue  and  the 
only  point  contested.  The  willful,  deliberate,  and  premedi- 
tated killing  of  President  Garfield  by  the  defendant,  Charles 
J.  Ouiteau,  was  an  admitted  fact.  It  was  conceded  to  have 
been  done  by  lying  in  wait  for  his  victim  with  a  deadly 
weapon,  carefully  prepared  for  the  purpose.  The  weapon 
was  used  with  intent  to  kill,  and  the  shooting  by  the  de- 
fendant caused  the  death  of  President  (Garfield.  All  these 
facts  were  undisputed.  The  only  question  mooted  was  that 
of  the  moral,  mental,  and  legal  responsibility  of  the  accused. 
The  question  of  sanity  or  insanity,  I  repeat,  was  the  only 
issue.  He  had  a  painfully  protracted  trial,  during  which  lat- 
itude in  every  particular  was  allowed,  almost  to  the  strain- 
ing of  the  law,  in  his  behalf;  mose  latitude  than  was  ever 
known  to  have  been  given  to  any  defendent  in  all  of  the  re- 
corded annals  of  the  law.  He  was  permitted  to  say  at 
pleasure  all  that  occurred  to  him,  whether  in  order  or  out  of 
order.  The  evidence  was  overwhelmingly  against  him  upon 
this  very  point  of  insanity.  The  case  was  submitted  to  the 
juiy  by  a  judge  of  acknowledged  learning;  a  discerning, 
cautious,  upright  officer,  in  a  charge  that  was  calm,  delib- 
erate, and  fair,  and  within  one  hour  after  that  charge  the 
juiy  found  the  prisoner  guilty  in  manner  and  form  as  he 
stood  indicted.  In  view  of  this  I  again  express  my  decided 
conviction  that  the  requests  submitted  in  these  petitions 
ought  not  to  be  granted. 

The  application  comes  at  a  late  day.  It  is  an  effort  to  se- 
cure by  an  extrajudicial  hearing  a  reversal  of  a  solemn  ver- 
dict and  judgment  obtained  in  the  due  administration  of  the 
law. '  Such  attempts  must  be  discouraged.  The  law  must  be 
maintained  and  confirmed  by  a  strict  conformity  to  its  deter- 
minations and  conclusions  obtained  in  a  regular  and  orderly 
manner. 
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The  assertion  that  the  sense  of  all  the  beat  medical  talent 
sustains  this  application  becaose  it  believes  the  defendant 
insane  is  contradicted  by  Dr.  Godding,  who  to-day,  when 
heard  orally  by  me,  admitted  that  oatside  of  those  now  ap- 
plying for  this  reprieve  the  preponderance  of  the  medical 
talent  in  this  coantry  was  the  other  way  and  believed  him 
to  be  sane.  I  will  farther  add  that  the  defendant  has  ex- 
hausted all  the  remedies  of  the  law  for  his  relief.  Since  his 
trial  his  cause  has  been  heard  with  deliberate  care  before  the 
whole  bench  of  the  Supreme  Gourt  of  theDistrictof  Golumbia, 
and  no  error  in  fact  or  law  has  been  found,  but  that  court 
dismissed  his  appeal  and  ordered  judgment  on  the  verdict. 

After  that  he  applied  to  Mr.  Justice  Bradley,  of  the 
Supreme  Gourt  of  the  United  States,  for  a  writ  of  habeas  cor- 
pus, and  again  the  subject  was  considered  by  that  learned 
justice,  and  the  careful  conduct  of  the  Supreme  Court  of  the 
District  commented  on  and  applauded  and  the  writ  of  habeas 
corpus  refused. 

At  the  last  hour  you  are  asked  to  reprieve  this  justly  con- 
demned man — to  investigate  in  an  unusual  if  not  irregular 
way  a  fact  that  has  been  solemnly  determined  by  the  consti- 
tuted authorities  of  the  law. 

I  submit  it  ought  not  to  be  done,  ^t  will  establish  a  dan- 
gerous precedent.  It  will  shake  th  iblic  confidence  in  the 
certainty  and  justice  of  the  courts  by  substituting  your  will 
for  the  judgment  of  the  law  and  its  forms  at  the  instigation 
of  a  few  who  assert  that  he  was  and  is  insane,  and  who  press 
their  application  contrary  to  the  ''  preponderance  of  the  med- 
ical talent  of  the  country  who  believe  the  other  way  and 
think  him  sane,"  as  is  admitted  by  one  of  the  most  conspic- 
uous, earnest,  and  important  of  the  petitioners. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

The  President. 
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CASE  OF  W.  W.  ARMSTBONG. 

The  fact  tliat  one  of  the  offloen  composing  a  court-martial  is  Jnnior  in 
rank  and  another  inferior  in  grade  to  the  accnsed,  does  not  of  itself  ren- 
der either  of  them  incompetent  to  sit. 

Where  the  approval  of  the  proceedings,  findings,  and  sentence  of  a  court- 
martial  by  the  President  is  attested  by  an  entry  on  the  record  signed 
by  the  Secretary  of  War.  this  is  sufficient  evidence  of  sach  approval. 
(But  see  Notb  on  page  2199  po9i.) 

DEPARTMENT  OF  JUSTICE, 

June  28, 1882. 

Sib:  I  have  considered  the  case  of  W.  W.  ArmstroDg,  for- 
nudrly  a  first  lieatenant  of  the  Sixteeoth  Regiment  of  Infantry, 
which  was  sometime  since  referred  to  me  by  year  direction. 

In  the  fall  of  1870  Mr.  Armstrong,  while  holding  that  office, 
was  tried  and  convicted  by  a  general  coart- martial,  and  sen- 
tenced to  dismissal  from  the  Army.  The  proceedings  of  the 
conrt  having  been  approved,  the  sentence  was  carried  into 
execution  on  the  18th  of  November,  1878.  He  now  claims 
that  the  dismissal  was  illegal  and  void,  on  two  grounds:  (1) 
That  two  of  the  officers  composing  the  court  were  incompe- 
tent to  sit,  inasmuch  as  they  would,  and  did,  become  ad- 
vanced in  their  respective  grades  by  his  dismissal ;  (2)  That 
the  record  of  the  court-martial  does  not  bear  the  President's 
signatore  to  the  approval  of  the  proceedings. 

The  two  officers  referred  to  in  the  first  of  these  objections 
are  First  Lieutenant  Noble  and  Second  Lieutenant  Whitall, 
of  the  above-named  regiment  The  detail  for  the  court  orig- 
inally consisted  of  six  officers.  One  of  these  (Lieutenant 
Palmer)  was  challenged  by  the  accused  and  the  challenge 
was  sustained;  whereupon  the  officer  challenged  was  relieved. 
The  accused  was  then  asked  whether  he  objected  to  any  of 
the  other  officers  sitting,  and  he  declared  that  he  did  not 
Thus  there  was  a  waiver  of  his  right  to  challenge  the  remaining 
members  of  the  court,  if  any  ground  therefor  existed. 

The  fact  that  Lieutenant  Noble  was  junior  in  rank  or  that 
Lieutenant  Whitall  was  inferior  in  grade  to  the  accused,  did 
not  of  itself  render  either  of  them  incompetent  to  sit  The 
first  objection  therefore  fails. 

With  respect  to  the  other  objection :  It  appears  that  the 
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approval  of  the  proceedings,  findings,  and  sentence  of  the 
court  by  the  President  is  attested  by  an  entry  on  the  record, 
signed  by  the  Secretary  of  War,  ander  date  of  UTovember  18, 
1870.  This  is  sufficient  evidence  of  approvaL  The  action  of 
the  President  in  matters  relating  to  the  Army  which  reqaire 
his  approval  and  direction  may  in  general  be  signified 
through  and  authenticated  by  the  head  of  the  War  Depart- 
ment. Where  the  latter  acts  in  such  matters,  he  in  contem- 
plation of  law  acts  under  the  direction  of  the  President,  and 
is  to  be  regarded  as  the  mere  organ  of  the  executive  will. 
{United  States  v.  Miasonj  16  Pet,  302;  Wiloox  v.  Jackaon,  13 
Pet.,  513.)  This  principle  has  long  and  frequently  been  acted 
upon  in  the  matter  of  court-martial  proceedings  required  to 
be  laid  before  the  President  for  confirmation  or  disapproval. 
(See  7  Opin.,  372;  15  Opin.,  290;  16  Opin.,  350.)  In  15 Opin- 
ions, page  295,  it  is  observed  by  one  of  my  predecessors: 
^'  In  the  case  of  the  confirmation  of  a  sentence  of  dismissal 
by  a  court-martial,  no  formality  appears  to  be  prescribed  by 
law  for  attesting  the  determination  of  the  President;  and  as  in 
cases  of  that  sort  the  attestation  of  such  determination  by  a 
written  statement,  signed  by  the  Secretary  of  War,  is  in  ac- 
cordance with  long  usage,  that  mode  of  attesting  the  Presi- 
dent's action  confirming  a  sentence  of  dismissal  is  to  be  con- 
sidered as  sufficient."  And  it  was  there  held  that  such  state- 
ment is  a  sufficient  authentication  of  the  act  of  the  Presi- 
dent without  an  express  averment  therein  that  it  is  made  by 
direction  of  the  President;  the  presumption  being  always 
that  such  direction  was  given.  It  follows  that,  in  the  pres- 
ent case,  the  President's  signature  to  the  approval  of  the  pro- 
ceedings on  the  record  was  not  necessary  to  make  the  sen- 
tence effectual. 

I  am  accordingly  of  opinion  that  Mr.  Armstrong  was,  by 
the  execution  of  the  sentence  of  the  general  court-martial 
hereinbefore  referred  to,  lawftiUy  dismissed  from  the  Army, 
and  that  his  application  for  restoration  to  the  position  therein 
from  which  he  was  thus  dismissed  should  be  denied. 
With  great  respect,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTBB. 

The  President. 
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Note. — Since  the  foregoing  opinion  of  Attorney- General  Brewster  was 
given,  it  has  been  decided  by  the  Supreme  Coart  of  the  United  States, 
in  the  case  of  BunJOe  v.  United  8tate$,  123  U.  S.,  54:),  which  inyolved  the 
consideration  of  the  provision  in  the  65th  Article  of  War  (see  act  of  April 
10, 1806,  chap.  30)  declaring  that,  in  time  of  peace,  no  sentence  of  a  general 
oonrt-martial  extending  to  the  loss  of  life,  or  the  dismission  of  a  commis- 
sioned officer,  etc.,  shall  be  ''carried  into ezecation  nntil  after  the  whole 
proceedings  shall  have  been  transmitted  to  the  Secretary  of  War,  to  be 
laid  before  the  President  of  the  United  States,  for  his  confirmation  or 
disapproval,  and  orders  in  the  case,"  as  follows : 

(1)  That  the  action  required  of  the  President  by  this  article  is  Judicial 
in  its  character,  and  in  this  respect  differs  from  the  administrative  action 
considered  in  Wilcox  v.  Jackton,  13  Pet.,  496;  United  8tate$  v.  Eliaeon,  16 
Pet., 391;  Confiscation  Caaes^QOWalh, 92;  United  States  y.  Far  don,  99  V.S,, 
10;  Waleey  v.  Chanmany  101  U.  S.,  755. 

(3)  That  (without  deciding  what  the  precise  form  of  an  order  of  the 
President  approving  the  proceedings  and  sentence  of  a  oourt-msi'tial 
should  be,  or  that  his  own  signature  should  be  affixed  thereto)  his  ap- 
proval must  be  authenticated  in  a  way  to  show,  otherwise  than  argu- 
mentatively,  that  it  is  the  result  of  his  own  judgment  and  not  a  mere  de- 
partmental order  which  may  or  may  not  have  attracted  his  attention, 
and  that  the  fact  that  the  order  was  his  own  must  not  be  left  to  inference 
only. 

CLAIM  OP  PASSED  ASSISTANT  ENGINEER  WEBSTEE. 

W.  was  appointed  an  acting  third  assistant  engineer  in  the  volunteer 
Navy  February  8,  1863,  and  performed  sea  service  continuously  until 
May  30, 1864,  when  he  was  made  a  third  assistant  engineer  in  the  regu- 
lar Navy,  and  completed  two  years  of  sea  service  as  such  January  1, 
1867.  He  was  promoted  to  the  grade  of  second  assistant  engineer 
October  6,  1869,  to  take  rank  fh>m  January  1, 1868.  On  July  1,  1870, 
he  completed  two  years'  sea  service  in  the  latter  grade,  and  on  March 
13, 1875,  was  promoted  to  the  grade  of  passed  assistant  engineer,  to 
take  rank  from  October  39, 1874 :  Held,  that  the  credit  of  his  volunteer 
service,  under  section  1413,  Revised  Statutes,  does  not  entitle  him  to 
the  benefits  claimed  therefor  as  regards  promotion  to  or  pay  in  his 
present  grade. 

Department  of  Justice,  June  28, 1882. 
Sir  :  By  a  letter  of  yoar  predecessor,  dated  the  12th  of 
April  last,  my  opinion  was  requested  upon  the  claim  of  Passed 
Assistant  Engineer  Harrie  Webster,  of  the  Navy,  which  (as 
there  stated)  is  as  follows :  ^'  that  by  reason  of  sea  service 
performed,  by  him  as  a  volunteer  officer  (acting  third  assist- 
ant engineer),  in  which  he  has  been  credited  under  the  pro- 
visions of  section  1412,  Revised  Statutes,  he  had  become  en- 
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titled  to  exainiuation  forpromotiou  to  bis  present  grade  Jane 
89 IS689  and  to  pay  as  a  passed  assistant  engineer  from  date." 

The  facts  of  the  case  are  thus  presented  in  said  letter : 
^^  Mr.  Webster  was  appointed  an  acting  third  assistant  engi- 
neer in  the  volunteer  Navy  February  8, 1862,  and  wascontin- 
nonsly  on  duty  at  sea  nntil  May  20, 1864,  when  he  was  ap- 
pointed or  transferred  to  the  regular  Navy  as  a  third  assistant 
engineer.  He  completed  his  two  years'  sea  service  as  a  third 
assistantengineer  January  1, 1867,  which  was  the  term  of  such 
service  required  by  the  regulations  then  in  force  to  qualify  him 
for  examination  forpromotiou  to  the  grade  of  second  assistant 
engineer.  Mr.  Webster  failed  upon  his  examination  for  promo- 
tion in  October,  1868;  hewasre-examinedin  July  of  the  next 
year,  found  qualified,  and  warranted  a  second  assistant  en- 
gineer October  6, 1869,  to  take  rank  as  such  from  January 
1, 1868.  On  the  first  of  July,  1870,  he  completed  the  period 
of  sea  service  as  a  second  assistant  engineer  (two  years)  re- 
quired by  regulations  then  in  force  to  qualify  him  for  exami- 
nation for  promotion  to  the  grade  of  first  (passed)  assistant 
engineer.  In  February,  1875,  Mr.  Webster  was  examined, 
found  qualified,  and  on  the  12th  of  March  following  he  was  pro- 
moted to  the  grade  of  passed  assistant  engineer,  to  take  rank 
as  such  from  October  29, 1874,  to  fill  a  vacancy  in  that  grade." 

According  to  the  foregoing  statement  the  period  of  sea 
service  (two  years)  as  a  second  ctssistant  engineer^  which  was 
necessary  to  qualify  Mr.  Webster  for  promotion  to  his  present 
grade,  was  not  completed  until  the  Ist  of  July,  1870.  His 
previous  service  in  the  volunteer  Navy  as  acting  third  as- 
sistant engineer  was  not  available  at  any  time  to  complete 
that  period  earlier  than  the  date  first  mentioned,  such  vol- 
unteer service  having  been  performed  in  a  different  grade. 
Hence  the  credit  of  this  volunteer  service  under  the  provis- 
ions of  section  1412,  Revised  Statutes,  could  not  entitle  him 
to  the  benefits  claimed  therefor  as  regards  promotion  to  or 
pay  in  his  present  grade.  I  am  therefore  of  opinion  that  the 
claim  is  inadmissible. 

I  am,  sir,  very  respectfhlly, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  William  E.  Ghandlbr, 

Secretary  of  the  Navy. 
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PENSION  OF  GENERAL  WARD  B.  BURNETT. 
Rates  of  pension  which  shoald  be  allowed  General  Burnett  under  the 
general  laws  of  March  3,  1873,  Jnne  18,  1879,  and  Jnne  16,  1880,  and 
nnder  the  special  act  of  March  3,  1879,  stated ;  and  advised  that  two 
pension  certificates  be  issaed— one  under  the  general  law  of  Jane  16, 
1880,  the  other  under  the  special  act  uf  March  3,  1879. 

DEPARTMENT  OP  JUSTICE, 

June  29, 1882. 

Bib:  Replying  to  your  letter  of-  the  24th  lost,  oonoeruiug 
the  case  of  General  Ward  B.  Burnett,  I  have  the  honor  to 
advise  you  that,  according  to  the  opinion  rendered  by  this 
Department  on  the  10th  of  April  last,  the  rates  of  pension 
which  should  be  allowed  General  Burnett  are  as  follows: 
From  June  4, 1872  to  June  4, 1874,  $30.75  per  month  (act  of 
March,  1873,  fourth  section);  from  June  4, 1874  to  June  17, 
1878  (act  of  June  18, 1879),  $50  per  month ;  firom  June  17, 
1878,  $72  per  month  (act  of  June  18, 1880). 

Under  the  sjiecial  act  of  March  3, 1879,  General  Burnett  has 
drawn,  and  is  entitled  still  to  draw,  $50  |>er  month.  True,  this 
was  given  him  ^'  in  lieu  of  the  pension  he  now  receivesy^  bat  the 
pension  he  was  then  receiving  was  $30  per  mouth.  This  was 
not  the  sum  he  was  entitled  to  receive  uDder  the  general  law. 

The  $30  it  is  presumed  Jwas  paid  him  under  section  4695, 
Revised  Statutes,  as  for  total  disability,  and  in  lien  of  this 
the  special  act  gives  him  $50.  It  is  provided  now  that  noth- 
ing in  this  act  (the  special  act)  shall  entitle  General  Burnett 
to  arrears  of  pension.  It  is  not  under  this  act  that  back-pay 
of  pension  is  claimed,  but  under  the  general  laws  cited  above, 
which  entitle  him  to  the  rate  of  pension  prescribed  therein. 
I  do  not  think  the  special  act  can  be  so  construed  as  to  de- 
prive General  Burnett  of  these.  It  should  be  considered  as 
a  law  by  itself,  intended  to  show  the  estimate  of  Congress  of 
the  great  services  of  General  Burnett  to  the  country,  having 
regard  also  for  his  helpless  condition. 

I  am  of  the  opinion  that  two  pension  certificates  should  be 
issued  to  General  Burnett— one  under  the  act  of  June  16, 1880, 
the  other  under  the  special  act  of  March  3, 1879. 
Very  respectfully,  your  obedient  servant, 

BBNJAMIN  HARRIS  BBEWSTEB. 

Hon.  H.  M.  Teller, 

Secretary  of  the  Interior. 
272— VOL  xvn 26 
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ASSISTANT  8UBOEON8—BELATIVE  BANK. 

Opinion  of  May  18,  188^,  yic,  that  where  oertain  aasistant  sacgeooB  had 
attained  the  rank  of  oaptain  on  the  same  day,  bnt  whoae  appoinmentB 
and  oommissione  were  not  of  the  same  date,  their  relative  rank  as  be- 
tween themselves  was  not  determined  by  the  provisions  of  section  1  of 
the  act  of  March  2, 1867,  chap.  159  (sec.  1219,  Bev.  Stat.),  but  by  the 
date  and  order  of  their  appointment— reaffirmed. 

Under  section  17  of  the  act  of  Jnly  28,  1866,  chapter  299,  an  aasiBtant 
sorgeon  who  served  as  snch  leas  than  three  years  in  the  vegnlar  Army, 
or  less  than  three  years  in  the  volunteer  forces,  did  not  become  imme- 
diately entitled  to  the  rank  of  captain,  although  his  volunteer  and 
regular  service,  when  combined,  may  have  amounted  to  three  years. 

But  by  the  second  section  of  the  act  of  March  2,  1867,  the  officer  would 
have  a  right  to  have  his  volunteer  service  computed,  and  if  at  the 
date  of  that  act  this  service,  united  with  his  service  in  the  regular 
Army,  made  three  years,  he  would  Ihen  be  entitled  to  the  rank  of  oapt- 
ain. This  provision,  however,  did  not  operate  retrospectively,  so  as 
to  aflfect  or  alter  the  previous  relations  of  the  officer  in  the  service. 

Dbpabtment  of  JuSTIOBi 

June  30, 1882. 

Sib  :  Agreeably  to  the  desire  expressed  in  your  letter  of 
the  9th  instant,  I  have  reconsidered,  in  connection  with  cer- 
tain commnnications  from  Assistant  Snrgeon  Smart,  referred 
to  me  therewith,  the  opinion  which  I  had  the  honor  to  ad- 
dress to  yon  on  the  18th  ultimo  upon  a  question  affecting 
the  relative  rank  in  the  Medical  Oorps  of  that  officer  and 
Assistant  Sargeons  Brooke,  Gardner,  and  Whitehead. 

One  of  those  commnnications  presents  Dr.  Smart's  views 
npon  a  point  since  suggested,  which  you  say  has  not  hereto- 
fore received  attention  so  far  as  you  know,  and  which  is 
stated  by  you  as  follows:  <<The  act  of  July  28, 1866,  author- 
ized a  certain  number  of  assistatit  surgeons  in  the  regular 
Army  with  the  rank,  pay,  and  emoluments  of  lieutenants  of 
cavalry  for  the  flr6t  three  years'  service,  and  with  the  rank, 
pay,  and  emoluments  of  captains  of  cavalry  after  three  years' 
service ;  and  provided  that  original  vacancies  in  that  grade 
should  be  filled  by  selection,  and  that  persons  so  selected, 
who  had  served  as  assistant  surgeons  three  years  in  the  vol- 
unteer service,  should  be  eligible  for  promotion  to  the  grade 
of  captain.    An  inspection  of  the  Army  Register  discloses  the 
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fact  that  at  the  date  of  the  passage  of  this  act  ( Jaly  28, 1866) 
Dr.  Brooke  had  been  an  assistant  sorgeon  in  the  regalar 
Army  for  more  than  three  years,  bnt  that  Dr.  Smart  had 
been  assistant  snrgeon  in  the  volunteer  service  for  about 
one  and  one  half  years  and  an  assistant  snrgeon  in  the  reg- 
alar Army  a  little  more  than  two  years,  so  that  to  consider 
him  as  having  served  three  years  it  was  necessary  to  com- 
bine his  service  as  a  volnnteer  with  his  service  in  the  reg- 
alar Army  in  order  to  enable  him  to  be  promoted  to  the 
grade  of  captain  under  the  act  of  July  28, 1866.  I  do  not 
find  in  that  act,"  you  further  state,  ^^  any  authority  for  such 
a  combination.  The  act  seems  to  require  that  the  three  years' 
service  should  have  been  completed  either  in  the  volnnteer 
service  or  in  the  regular  Army.  No  doubt  if  the  attention 
of  Congress  had  been  called  to  this  ciroumsiance  the  act 
would  have  been  amended  so  as  to  authorize  a  combination 
of  firactional  services  in  each  branch.  Dr.  Smart,  in  his  com- 
munication, ar^nes  that  the  second  section  of  the  act  of 
March  2, 1867,  covers  this  point.  As  at  present  advised  I 
am  nnable  to  concur  with  him.  •  •  *  If  my  views  on 
this  subject  are  correct.  Dr.  Smart  was  not  entitled  to  be  pro- 
moted to  the  grade  of  captain  until  the  30th  of  March,  1867, 
a  date  subsequent  to  those  on  which  that  grade  was  attained 
by  Drs.  Brooke,  Gardner,  and  Whitehead  respectively.  If 
I  am  correct  in  these  views,  this  is  an  additional  ground  on 
which  Dr.  Smart  should  be  hdd  not  to  rank  Dr.  Brooke  or 
the  two  other  assistant  surgeons  named." 

Upon  re-examioation  ci  the  question  considered  in  my 
opinion  of  the  18th  ultimo,  I  remain  entirely  satisfied  with 
the  conclusion  there  arrived  at.  It  appeared  by  the  last  Army 
Begister,  then  before  me,  that  the  four  assistant  surgeons 
above  mentioned  had  each  attained  the  rank  of  captain  on 
the  same  day  (July  28, 1866),  and  this  was  assumed  to  be 
correct.  Their  attainment  of  this  rank  was  not  by  virtue  of 
any  new  appointments  or  commissions,  but  by  operation  of 
law.  The  appointments  and  commissicms  b^  which  they  hold 
the  office  of  assistant  snrgeon  and  under  which  they  are 
serving  therein  are  not  aU  of  tiie  san^  date.  Upon  this 
state  of  facts,  I  held  that  the  provisions  of  the  first  section 
of  the  act  of  March  2, 1867  (sec  1219,  Bev.  Stat),  areinappli- 
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cable  to  determine  the  relative  rank  of  these  officers  in  their 
corps  as  between  themselves  (those  provisions  applying  only 
to  officers  of  ^^  the  same  grade  and  date  of  appointment  and 
commission"),  but  that  such  relative  rank  mast  be  deter- 
mined by  the  date  and  order  of  their  appointment.  In  other 
words,  that  although  the  officers  in  question  are  of  the  same 
grade  (captain),  and  although  the  date  when  each  gained 
that  grade  is  the  same  (as  was  assumed),  yet  they  are  not 
within  the  rule  prescribed  by  the  act  of  1867  (sec.  1219,  Bev. 
Stat.)  for  fixing  relative  rank,  because  their  appointments 
and  commissions  are  not  also  of  the  same  date;  and  that 
their  relative  rank  is  governed  by  the  other  rule  adverted  to» 
namely,  by  date  and  order  of  appointment. 

This  seems  to  me  to  admit  of  no  doubt,  and  to  be  decisive 
of  the  question  respecting  the  relative  rank  of  the  above- 
named  officers  as  between  themselves. 

But  you  suggest  that,  on  grounds  hereinbefore  stated. 
Dr.  Smart  was  not  legally  entitled  to  the  rank  of  captain  on 
the  28th  of  July,  1866,  and  did  not  become  legally  entitled 
thereto  until  the  30th  of  March,  1867,  and  you  request  an 
expression  of  my  views  upon  this  point. 

Upon  consideration  I  am  of  opinion  that  under  section  17 
of  the  act  of  July  28,  1866,  an  assistant  surgeon  who  has 
served  less  than  three  years  in  the  regular  Army  or  less 
than  three  years  in  the  volunteer  forces  did  not  become 
entitled  to  the  grade  of  captain,  although  his  volunteer  and 
regular  service  when  combined  may  have  amounted  to,  or 
even  exceeded,  three  years.  By  the  effect  of  that  section  all 
assistant  surgeons  then  in  the  regular  Army  who  at  the  date 
of  that  act  had  served  three  years  as  such  became  imme- 
diately entitled  to  the  rank  of  captain ;  and  the  same  section, 
after  setting  apart  the  original  vacancies  created  by  that  act 
in  the  grade  of  assistant  surgeon  for  persons  to  be  selected 
from  those  who  had  ^<  served  as  staff  or  regimental  surgeons 
or  assistant  surgeons  of  volunteers  in  the  Army  of  the  United 
States  two  years  during  the  late  war,''  provided  that  persons 
who  had  served  as  assistant  surgeons  three  years  in  the 
volunteer  service  shall  be  eligible  for  promotion  to  the  grade 
of  captain.  This  is  the  only  provision  in  that  act  which 
makes  volunteer  service  an  element  in  determining  the  right 
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to  promotion  in  the  Medical  Corps;  and  to  entitle  an  officer 
to  the  benefit  thereof  it  requires  him  to  have  served  as  au 
assistant  sargeon  three  years  in  the  volunteer  service,  hereby 
impliedly  excluding  such  service  from  computation  when  less 
than  that  period. 

It  follows  that  the  one  and  one-half  years'  service  rendered 
by  Dr.  Smart  as  an  assistant  surgeon  of  volunteers  could  not 
legally  be  taken  into  account  under  the  act  of  July  28, 1866, 
to  make  up  the  three  years'  service  necessary  to  entitle  hitu 
to  the  rank  of  captain. 

Tet  I  think  that  under  the  second  section  of  the  act  of 
March  2, 1867,  he  had  a  right  to  have  bis  volunteer  service 
computed.  By  this  section  it  was  provided  **tbat  in  all 
matters  relating  to  pay,  allowances,  rank,  duties,  privileges, 
and  rights  of  officers  and  soldiers  of  the  Army  of  the  United 
States  the  same  rules  and  regulations  shall  apply,  without 
distinction,  for  such  time  as  they  may  be,  or  have  beeu,  in 
the  service,  alike  to  those  who  belong  permanently  to  that 
service,  and  to  those  who  as  volunteers  may  be,  or  may  have 
been,  commissioned  or  mustered  into  the  military  service 
under  the  laws  of  the  United  States  for  a  limited  period." 
This  provision  is  materially  modified  in  the  Revised  Statutes, 
wherein  it  partly  appears  in  sectiou  1202  and  partly  in  the 
one  hundred  and  twenty- third  article  of  war.  As  thus  modi- 
fied, it  comes  into  play  only  when  there  are  in  the  military 
service  both  volunteers  and  regulars  as  distinct  organizations 
or  forces,  subjecting  the  officers  and  soldiers  in  each  of  these 
forces  in  the  matters  enumerated  to  the  same  rules  and  regu- 
lations. But,  as  originally  enacted,  while  it  extends  to  no 
persons  but  those  who  are  in  the  military  service,  its  inclu- 
sion of  officers  and  soldiers  who  may  <^have  been"  commis- 
sioned or  mustered  into  the  service  as  volunteers  afifords 
ground  for  the  construction  that  where  officers  and  soldiers 
belonging  to  the  regular  Army  fall  within  the  terms  of  that 
description  (».  e.,  where  they  have  been  in  the  volunteer  serv- 
ice before  entering  the  regular  Army),  their  past  service  as 
volunteers  must  be  estimated  thereunder  in  all  cases  in 
/which,  according  to  the  rules  and  regulations  referred  to,  it 
would  be  estimated  had  it  been  performed  by  them  as  regu- 
lars.   (15  Opin.,  332.) 
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However,  the  provision  of  the  act  of  1867  here  adverted 
to  had  no  retrospective  operation.  While  it  might  alter  the 
status  of  an  officer  then  or  thereafter,  it  did  not  have  the 
effect  to  alter  his  previous  relations  in  the  service.  Henoe 
in  Dr.  Smart's  case  the  date  of  his  rank  as  captain — ^to  which 
rank  he,  in  my  opinion,  became  entitled  by  virtue  of  that 
provision— could  not  be  earlier  than  the  date  of  that  act 
I  am,  sir,  very  respectfully. 

BENJAMIN  HABBIS  BBEWSTEB. 
Hon.  BoBERT  T.  Lincoln, 

Secretary  of  War. 


CENTRAL  PACIFIC  RAILROAD  LAND  GRANT. 

Certain  landa  within  the  lO-mile  limita  of  the  Central  Pacific  Railroad, 
being  parts  of  odd-numbered  sectiona  granted  thereto  by  the  act  of 
July  1, 1862,  chapter  120,  were,  nnder  section  7  of  that  act,  ordered  to  be 
withdrawn,  and  this  order  was  received  at  the  land  office  at  San  Fran- 
cisco on  the  30th  of  January,  Io65.  The  map  showing  definite  loca- 
tion of  line  of  said  road  was  filed  in  General  I«and  Office  February  13, 
1873,  and  on  May  12,  1874,  said  lands  were  selected  by  the  railroad 
company  as  inuring  to  it  under  said  grant.  But  the  same  lands  were 
selected  by  the  State  of  California  June  13,  1865,  as  indemnity  for 
deficiency  of  school  lauds  granted  by  acts  of  March  3,  1853,  and  Feb- 
ruary 26, 1859,  and  a  list  thereof  was  certified  and  approved  to  the 
State  September  8,  1870.  The  railroad  company  applies  for  patents 
for  these  lands:  AdvUed  that  the  Secretary  of  the  Interior  is  not 
authorized  by  the  general  laws  or  the  provisions  of  the  act  of  July  1, 
1862,  to  issue  such  patents  to  the  company. 

Department  of  Justice, 

July  3,  1882. 

Sir  :  Tonrs  of  Jaly  18, 1881,  addressed  to  the  Attorney- 
General,  states  a  case  which  is  briefly  as  follows : 

Certain  lands  within  the  State  of  California  are  in  dispute 
before  you  between  the  State  and  the  Central  Pacific  Bail- 
road  Company. 

These  lands  are  within  the  10-mile  limits  of  the  road  of  the 
company,  and  are  parts  of  oM- numbered  sections  granted  to 
it  by  the  act  of  July  1, 1862,  section  3,  (12  Sut,  489).  Ac- 
cordingly, upon  the  23d  of  December,  1864,  they  were,  nnder 
section  7,  duly  ordered  to  be  withdrawn^  and  this  order  was 
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received  at  the  land  office  at  San  Francisco  apon  the  30th 
of  January,  1865.  The  map  showing  the  definite  location  of 
the  line  of  road  for  the  place  in  question  was  filed  in  the 
General  Land  Office  on  the  13tb  of  February,  1873,  and  upon 
the  12th  of  May,  1874,  the  lands  now  in  dispute  were  selected 
by  the  company  as  inuring  to  it  under  the  grant  aforesaid. 

The  same  lands  were  selected  by  the  State  upon  the  13th 
of  June,  1865,  as  indemnity  for  actual  deficiency  of  school 
lands  granted  by  the  United  States  by  acts  of  March  3, 1853, 
sections  6  and  7,  and  February  26, 1859  (10  Stat.,  244,  and 
11  Stat.,  385,),  and  upon  the  8th  of  September,  1870,  a  list 
thereof  was  certified  and  approved  with  the  following  clause 
attached  thereto,  ''  subject  to  any  valid  interfering  rights 
which  may  have  existed  at  the  date  of  selection.'' 

The  plat  of  the  township  in  question  was  duly  filed  in  the 
proper  local  land  office  on  the  10th  of  June,  1865. 

Upon  this  state  of  facts  the  company  applies  for  patents 
for  the  land  above  referred  to ;  and  in  such  connection  you 
ask  the  question  whether  you  have  jurisdiction  in  the  prem- 
ises, and  authority  under  the  general  laws,  and  the  express 
provision  of  the  act  of  July  1, 1862,  section  4  (12  Stat,  492), 
to  issue  such  patents. 

The  list  above  mentioned  is  treated  by  you  as  in  substance 
a  sort  of  consolidated  patent,  authorized  by  section  2449  of 
the  Revised  Statutes,  which  provides  that  in  certain  speci- 
fied cases  where  lands  are  granted  by  Congress  to  a  State  or 
Territory  a  list  thereof,  certified  by  the  Gommissioner  of  the 
General  Land  Office,  *^ shall  be  regarded  as  conveying  the 
fee-simple  of  all  the  lands  embraced  in  such  lists  that  are  of 
the  character  contemplated  by  such  acts  of  Congress  and 
intended  to  be  granted  thereby;  but  when  lands  embraced 
in  such  lists  are  not  of  the  character  embraced  by  such  acts 
of  Congress,  and  are  not  intended  to  be  granted  thereby, 
said  lists,  so  far  as  such  lands  are  concerned,  shall  be  per- 
fectly' null  and  void,  and  no  right,  title,  claim,  or  interest 
shall  be  conveyed  thereby." 

It  is  contended  by  the  company : 

(I)  That  under  the  facts  of  the  case,  the  lands  are  not  in- 
cluded in  the  list  to  the  State,  and  that  therefore  the  com- 
pany is  entitled  to  a  patent. 
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(2)  That  inasmach  as  the  land  Id  question,  at  the  time  of 
the  selection  by  the  State,  and  of  the  certification  and  ap- 
proval of  the  list,  had  been  reserved  for  its  own  uses,  as  above, 
it  was  not  of  the  <<  character  contemplated  "  by  the  act  nnder 
which  the  selection  had  been  made  by  the  State,  and  there- 
fore that  by  the  acts  such  list,  so  far  as  these  lands  are  con- 
cerned, is  ^<  perfectly  null  and  void,''  and  should  be  so  treated 
by  the  General  Land  Oiflce^  and  a  patent  accordingly  be 
issued  as  applied  for. 

Whatever  operation  is  to  be  given  to  the  exception  in  the 
above  approval  of  the  list  by  your  predecessor,  viz,  that  of 
^'  any  valid  interfering  rights,''  and  also  to  a  like  sweeping 
provision  in  section  2449  of  the  Revised  Statutes,  is  to  be 
so  given  imly  by  courts  called  in  due  course  of  law  to  consider 
the  titles  thus  created.  Neither  of  those  clauses  confers  upon 
a  succeeding  Secretary  the  power  of  reversing  official  action 
by  which  the  lauds  therein  designated  have  been  ^^  certified.^ 
This  is  true  as  regards  even  the  statutory  provision  in  ques- 
tion {Moore  v.  Bobbins^  6  Otto,  533),  whilst  the  words  of  ex- 
ception in  the  list  may,  in  addition,  well  be  considered  super- 
Jluous. 

As  to  the  effect  of  the  words  *<  shall  issue,"  in  section 
4  of  the  act  of  1862,  to  which  yon  call  my  attention  partic- 
ularly, as  being  insisted  upon  by  the  company,  I  have  to  say 
that,  granting  its  effect  to  be  imperative,  I  am  of  the  opinion 
that  the  command  is  not  intended  to  operate  in  cases  where 
it  would  come  in  collision  with  general  principles,  and  that 
its  meaning  is  that  so  fa/r  as  the  plan  of  the  act  in  which  it 
occurs  is  concerned,  or  no  other  objection  existing^  the  patents 
shall  issue. 

Upon  the  whole  matter  yon  will  understand  me  as  answer- 
ing your  question  in  the  negative. 

Very  respectfully,  your  obedient  servant, 

S.  P.  PHILLIPS, 
Acting  Attomey-Oeneral. 

The  Seobetaby  of  the  Intebiob. 
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NATIONAL  BANKING  ASSOCIATIONS. 

A  national  bank  whose  charter  is  ahoat  to  expire,  bat  which  has  taken 
no  steps  toward  going  into  liquidation  under  sections  5220  to  5224, 
Revised  Statutes,  can  not  withdraw  all  of  the  bonds  deposited  to 
secure  its  circulation,  upon  depositing  lawful  money  equal  to  the 
amount  of  Its  outstanding  circulation,  notwithstanding  the  provisions 
of  sections  6159  and  5160,  Revised  Statutes,  and  section  4  of  the  act  of 
June  20, 1874,  chapter  343. 

Department  of  Justice, 

July  5, 1882. 

Snt:  Yoilis  of  the  27th  of  May  last  commuuicates,  for  an 
opinioQ  by  the  Attoruey-General,  the  foUowiDg  qaestion 
suggested  by  the  Treasurer  of  the  United  States: 

^^  May  a  national  bank  whose  charier  is  about  to  expire 
by  limitation  of  law,  but  which  has  taken  no  steps  toward 
going  into  liquidation  under  sections  5220  to  5224  of  the 
Bevised  Statutes,  withdraw  all  of  the  bonds  deposited  with 
the  Treasurer  of  the  United  States  to  secure  its  circulation, 
upon  depositing  lawful  money  equal  to  the  amount  of  its  out- 
standing circnlatiou,  notwithstanding  the  provisions  of  sec- 
tions 5159  and  5160  of  the  Bevised  Statutes  and  of  section  4 
of  the  act  of  June  20, 1874^  in  regard  to  the  amount  of  bonds 
required  to  be  kept  on  deposit  with  the  Treasurer!" 

An  earlier  reply  to  this  communication  has  been  hitherto 
prevented  by  unavoidable  accident. 

After  careful  consideration  thereof  I  now  answer  the 
question  in  the  negative. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Sbobetaby  of  thb  Tbbastjby. 
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SALE  OF  MIAMI  LANDS  IN  KANSAS. 

The  lands  which  have  been  or  are  to  be  sold  and  the  proceeds  dietrib- 
ated  by  the  act  of  May  15, 1882,  chapter  144,  were  set  apart  for  the  sole 
benefit  of  the  Miami  tribe  of  Indians,  meaning  thereby  those  who  at 
the  time  of  the  survey  of  the  reservation  had  emigrated  and  settled  on 
the  lands. 

This  class  of  Miamis  only  are  entitled  to  the  proceeds  of  the  sales  of  the 
residue  mentioned  in  the  second  article  of  the  treaty  of  June  5,  1654, 
being  the  same  lands  referred  to  in  section  3  of  the  act  of  May  15, 1882. 

Those  individual  Miamis  or  persons  of  Miami  blood  who  are  named  in 
the  corrected  list  referred  to  in  the  Senate  amendment  to  the  fourth 
article  of  the  treaty  of  June  5,  1854,  and  their  descendants,  have  no 
right  to  or  interest  in  the  said  residue  or  the  proceeds  of  the  sales 
thereof. 

Department  op  Justice, 

July  7, 1882. 

Sir  :  Your  letter  of  the  15th  iustaDt  calls  my  attention  to 
the  act  of  Congress,  approved  May  15,  1882,  entitled  <^  An 
act  to  provide  for  the  sale  of  the  lands  of  the  Miami  Indians 
in  Kansas." 

The  third  section  of  the  act  declares  that  the  net  proceeds 
of  the  sales  shall  belong  to  said  Miami  Indians  and  shall  be 
disposed  of  as  now  provided  by  law. 

In  the  fourth  section  there  is  a  saving  of  the  rights  or 
claims  of  these  individual  ^<  Miamis  or  persons  of  Miami 
blood  or  descent,  who  are  named  in  the  corrected  list  referred 
to  in  the  Senate  amendment  to  the  fourth  article  of  the 
treaty  of  June  5, 1864,  or  their  descendants,"  and  before  any 
distribution  is  made  under  the  act  the  Secretary  of  the  In- 
terior is  required  to  obtain  the  opinion  of  the  Attorney- 
General  *<as  to  what  rights  or  interests,  if  any,  said  persons 
have  or  had  in  and  to  said  lands,"  etc. 

Hence  your  request  for  my  opinion  in  the  premises. 

In  order  to  a  full  understanding  of  the  question,  it  will  be 
useful  to  refer  briefly  to  two  treaties  of  the  United  States 
with  these  Indians,  prior  to  that  of  June  5, 1854. 

By  article  10  of  the  treaty  of  November  6,  1838  (7  Stat., 
569),  the  United  States  stipulated  ^^  to  possess  the  Miami 
tribe  of  Indians,  and  guaranty  to  them  forever  a  country 
west  of  the  Mississippi  River,  to  remove  to  and  settle  on  when 
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the  Maid  tribe  may  be  di^fosed  to  emigrate  from  their  present 
country.^ 

The  land  was  promised  on  the  implied  condition  that  the 
tribe  would  remove  to  and  settle  on  it. 

There  is  no  guaranty  or  promise  to  those  who  shoold  reftise 
to  emigrate. 

Then  followed  the  treaty  of  November  28,  1840  (7  Stat, 
582),  by  the  first  article  of  which  the  Miamis  ceded  all  of 
their  remaining  lands  in  Indiana.  Article  second  fixes  the 
consideration  at  $550,000.  This  was  the  entire  considera- 
tion. By  article  eight  it  was  stipulated  that  the  tribe  should, 
within  five  years,  move  to  the  country  assigned  them  west 
of  the  Mississippi. 

Hitherto,  however,  no  lands  west  of  the  Mississippi  had 
been  assigned  to  them,  but  the  Senate  in  consenting  to  the 
ratification  of  the  treaty,  February  25, 1841,  added  a  section 
by  way  of  amendment  as  follows:  ^'The  United  States 
hereby  stipulate  to  set  apart  and  assign  to  the  Miamis  for 
their  occupancy  west  of  the  Mississippi,  attract  of  country 
•  •  •  (giving  the  boundaries) — estimated  to  contain  five 
hundred  thousand  acres." 

This  was  in  fulfillment  of  the  promise  made  by  the  treaty 
of  1838,  and  was  an  inducement  held  out  to  the  tribe  to  em- 
igrate. The  lands  were  given  to  them  for  their  ^€cupancy. 
Accordingly,  in  the  year  1846,  the  Miamis,  as  a  tribe,  did 
emigrate  and  took  possession  of  the  lands  so  assigned  for 
their  use,  and  which  were  intended  for  the  benefit  of  those 
only  who  should  settle  upon  them. 

Then  came  the  treaty  of  June  5, 1854  (10  Stat,  1093),  upon 
the  construction  of  which  the  present  question  arises. 

It  is  stated  in  the  preamble  that  certain  persons,  whose 
names  are  given,  '^  being  duly  authorized  by  said  tribe/'  rep- 
resented the  tribe  of  Miami  Indians  in  making  this  treaty; 
and  certain  other  persons,  whose  names  are  given,  are  styled 
''Miami  Indians,  residents  of  the  State  of  Indiana,  being 
present  and  assenting,"  etc. 

It  is  plain  that  two  classes  of  Indians  were  represented  in 
the  negotiation  of  the  treaty;  first,  the  Miamis  who  had  emi- 
grated to  the  west,  and  who  still  preserving  the  tribal  organ- 
ization constituted  the  Miami  tribe  proper ;  second,  certain 
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individuals  or  families  of  Miami  blood  who  did  not  emigrate 
with  or  had  separated  from  the  tribe  and  remained  in  Indi- 
ana. This  distinction  runs  through  the  treaty,  the  pro- 
visions thereof  differing  as  they  apply  to  one  or  the  other  of 
these  classes. 

By  the  first  article  the  Miami  tribe  ceded  to  the  United 
States  all  the  tract  of  country  set  apart  for  them  west  of  the 
Mississippi  Kiver,  reserving,  however,  70,000  acres  for  their 
future  homes  and  for  school  purposes. 

The  second  article,  after  providing  for  the  survey  of  the  res- 
ervation, proceeds  as  follows:  ^^  Within  four  months  after 
the  approval  of  such  surveys,  each  individual  or  head  of  a 
family  of  the  Miami  tribe  now  reriding  on  said  lands  shall  se- 
lect, if  a  single  person,  two  hundred  acres,  and  if  the  head  of 
a  family,  a  quantity  equal  to  two  hundred  acres  for  each 
member  of  the  family,  which  selections  shall  bd  so  made  as 
to  include  in  each  case,  so  far  as  practicable,  the  present  res- 
idences and  improvements  of  each  person  or  family,  and 
where  it  is  not  practicable,  the  selection  shall  fall  on  lands 
in  the  same  neighborhood ;  and  if  by  reason  of  absence  or 
otherwise  any  single  person  or  head  of  a  family  entitled  to 
land  as  aforesaid  shall  fail  to  make  his  or  her  selection  within 
the  period  prescribed,  the  chiefs  of  the  tribe  shall  proceed  to 
select  the  lands  for  those  thus  in  default." 

Thus  a  portion  of  the  reservation  was  disposed  of,  and  it 
is  plain  to  see  who  were  entitled  to  allotments,  to  wit:  those 
and  those  only  who,  being  of  the  Miami  tribe,  were  then  set- 
tled on  the  land ;  that  is,  at  the  expiration  of  four  months 
after  the  approval  of  the  surveys.  The  language  excludes 
all  who  had  refused  to  emigrate,  and,  of  course,  the  Miami 
Indians  of  Indiana. 

Furthermore,  it  is  provided  in  the  second  section  that, 
after  all  the  selections  shall  have  been  made  (the  school 
lan-jS  as  well  as  the  allotments),  '*  the  said  chiefs  shall  pro- 
ceed to  select  in  a  compact  body  •  •  •  the  residue  of 
the  seventy  thousand  acres,  which  body  of  land  shall  be  held 
as  the  common  property  of  the  tribe^  but  may  at  any  time, 
when  the  chiefs  and  a  majority  of  the  tribe  request  it,  be 
sold  by  the  President  and  the  net  proceeds  be^paid  to  ihe 
tHheP 
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The  third  article  provides  the  consideration  for  the  lauds 
ceded  ($200,000),  which  the  United  States  agreed  to  pay  to 
^Hhe  Miami  tribe  of  Indians;"  and,  as  if  to  remove  all 
doubt,  that  the  lands  ceded,  as  well  as  those  reserved  and 
the  residae  thereof,  after  all  allotments  had  been  selected, 
belonged  to  the  Western  Miamis  who  emigrated  and  consti- 
tuted the  tribe  proper,  it  is  forbidden  by  the  last  clause  of 
the  third  article  that  any  part  of  the  consideration  money  or 
the  moneys  produced  by  the  sale  of  the  said  residue,  shall 
ever  be  appropriated  or  paid  to  any  person  who  has  drawn 
or  is  permitted  to  draw  from  the  annuities  payable  to  the 
Miamis  in  Indiana. 

This  inhibition  plainly  includes  those  persons  embraced  in 
the  corrected  list  spoken  of  in  the  first  proviso  to  the  Senate 
amendment  of  the  fourth  article  of  the  treaty — the  same 
who  are  referred  to  in  the  fourth  section  of  the  act  under 
consideration.  Articles  4  and  5  are  occupied  with  readjust- 
ments, settlements  of  claims,  and  the  eqnitable  division, 
according  to  numbers,  between  the  two  classes,  of  funds, 
annuities,  etc.,  provided  by  this  and  previous  treaties,  except 
the  fund  arising  from  the  sale  of  the  western  lands,  which 
is  disposed  of  by  articles  2  and  3. 

Throughout  these  settlements  and  dispositions  the  two 
classes  of  Miamis  are  recognized  as  separate  and  distinct 
parties,  with  separate  and  distinct  interests.  As  an  example, 
the  very  clause  of  the  treaty  referred  to  in  the  fourth  section 
of  the  act  of  May  15, 1882,  in  connection  with  the  inhibition 
above  mentioned,  may  be  cited.  That  clause  reads  as  fol- 
lows: 

^^Providedf  That  no  person  other  than  those  embraced  in 
the  corrected  list  agreed  upon  by  the  Miamis  of  Indiana,  in 
the  presence  of  the  Commissioner  of  Indian  Affairs,  in  June, 
eighteen  hundred  and  fifty-four,  comprising  three  hundred 
and  two  names  as  Miami  Indians  of  Indiana  and  the  increase 
of  the  families  of  the  persons  embraced  in  said  corrected  list, 
shall  be  recipients  of  the  payments,  annuities,  commutation 
moneys,  and  interest  hereby  stipulated  to  be  paid  to  the 
Miami  Indians  of  Indiana." 

That  is,  the  Western  Miamis  are  forbidden  to  participate 
in  the  funds,  annuities,  etc,  of  the  Miamis  of  Indiana,  and 
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the  latter,  by  the  third  article,  are  prohibited  from  sharing 
in  the  funds  and  proceeds  of  the  sales  of  lands  belonging  to 
the  Miami  tribe  of  Indians. 

By  the  foregoing  statement,  drawn  fix>m  the  treaties  of  the 
United  States  with  these  Indians,  the  following  conclusions 
are  in  my  opinion  established: 

First  That  the  lands  which  have  been  or  are  to  be  sold 
and  the  proceeds  distributed  by  the  act  of  May  15,  1882, 
were  set  apart,  assigned  to,  and  were  for  the  sole  benefit  of 
the  Miama  tribe  of  Indians,  meaning  thereby  those  who,  at 
the  time  of  tbe  survey  of  the  reservation,  had  emigrated  and 
settled  on  the  lands. 

Second.  That  this  division  of  these  Indians  only  are 
entitled  to  the  proceeds  of  the  sales  of  the  residue  men- 
tioned in  the  second  artide  of  the  treaty  of  June  5, 1854, 
being  the  same  lands  referred  to  in  the  third  section  of  the 
act  of  May  15, 1882. 

Third.  That  those  individual  Miamis  or  persons  of  Miami 
blood  or  descent,  who  are  named  in  the  corrected  list  referred 
to  in  the  Senate  amendment  to  the  fourth  article  of  the 
treaty  of  June  5, 1854,  and  their  descendants,  have  no  titie 
or  claim  to  or  interest  in  the  said  residue,  or  the  proceeds  of 
the  sales  thereof. 

In  my  judgment  they  never  had  any  part  or  lot  in  the 
reserved  lands. 

Before  concludiug  this  paper  it  is  proper  that  I  should 
advert  to  the  act  of  June  12, 1858,  in  the  third  section  of 
which  it  is  claimed  that  Congress  gave  a  construction  to  the 
treaty  of  Juue  5,  1854,  by  which  construction  the  persons 
referred  to  in  the  Senate's  amendment  of  the  fourth  article, 
viz,  the  Miamis  of  Indiana  should  be  allowed  to  share  equally 
with  the  Western  Miamis  in  the  reserved  lands  and  in  the 
proceeds  thereof. 

The  deduction  is  exceedingly  broad  and  liberal,  carrying 
the  effect  of  the  act  of  1858  far  beyond  what  its  terms  express. 
But  I  deem  it  sufficient,  in  answer  to  the  argument,  to  refer 
to  subsequent  legislation,  wherein  Oongiess  seems  to  have 
reconsidered  that  of  June  12, 1858. 

By  the  fifth  section  of  the  act  of  March  2, 1867,  the  ques- 
tion was  submitted  to  the  Attorney  Gtoneral :  What  persons 
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ahoald  be  permitted  to  participate  in  the  fonds  appropriated 
to  the  Miamis  of  Indiana  t 

Attorney-General  Stanbery,  in  an  elaborate  opinion  (12 
Opin.,  236)y  decided  that  only  those  Indians  named  in  the  list 
referred  to  in  the  Senate  amendment  to  the  foarth  article  of 
the  treaty  could  receive  anything  from  those  fnnds.  There- 
npon  the  sixty-eight  names  which  were  added  to  the  list 
nnder  the  act  of  1858  were  stricken  off. 

Again,  by  the  foarth  section  of  the  act  of  March  3, 1873,  it 
was  submitted  to  the  judgment  of  the  Secretary  of  Interior 
whether  ^^  those  persons  of  Miami  blood  or  descent  for  whom 
provision  was  made"  in  the  act  of  1858  were  entitled  to  share 
in  the  reserved  lands  set  apart  for  that  portion  of  the  tribe 
known  as  Western  Miamis. 

The  Secretary,  in  an  opinion  dated  May  9, 1873,  held  that 
they  were  not  so  entitled. 

It  appears  therefore  that  by  the  acts  last  cited  the  third 
section  of  the  act  of  June  12, 1858,  so  far  as  it  may  be  sap- 
posed  to  affect  the  question  in  hand,  is  virtually  repealed. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  H.  M.  Teller, 

Secretary  of  the  Interior. 


GENERAL  WARD  B.  BURNETT'S  CASE. 

Where  a  pensioner  was  entitled  to,  thongh  not  actnally  reoeiving,  a 
pension  of  $50  a  month  under  a  general  law,  and  while  so  entitled  a 
special  act  was  passed  giving  him  another  pension:  Held  that  his 
right  nnder  the  general  law  did  not  cease  or  become  merged  in  that 
granted  by  the  special  act. 

Dbpabtment  of  Justioe, 

July  7,  1882. 
Sir:  In  the  pension  case  of  General  Ward  B.  Barnett  I 
have  the  honor  to  observe,  in  reply  to  your  letter  of  the 
3d  instant,  that  the  said  pensioner  under  the  general  act  of 
1879  was  entitled  to,  though  he  teas  not  reoeivingj  a  pension 
of  $50  a  month.  While  so  entitled,  Congress  passed  a  special 
act  giving  him  another  pension.    This  did  not  take  away  his 
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right  ander  the  general  law,  Dor  was  his  pension  merged  in 
that  granted  by  the  special  act. 

The  case  is  exceptionaL  In  the  law,  under  the  title  ^<Pen- 
sions,"  as  enacted  in  1878,  nothing  can  be  so  constmed  as  to 
allow  more  than  one  pension  at  the  same  time  to  the  same 
person.  But  subsequently,  Gongress  having  the  power, 
stepping  beyond  the  rule  prescribed  in  section  4715,  by  a 
separate,  independent  law  gives  to  a  pensioner  already  en- 
titled to  a  pension  of  $50  another  pension  of  the  same 
amount.  Section  4715  has,  inmy  judgment^  no  application 
to  a  case  of  this  kind. 

The  special  act  of  March  3, 1879,  has  not  been  repealed  or 
its  force  and  effect  taken  away  by  any  subsequent  legislation. 

I  adhere  to  the  opinion  expressed  in  my  letter  of  the  29th 
ultimo. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BEEWSTEB. 

Hon.  H.  M.  Teller, 

Beoretary  of  the  Interior. 


TRANSPORTATION  OF  CHINESE  LABORERS. 

Chinese  laborers  coming  from  foreign  lands  cannot  be  transported 
across  the  territory  of  the  United  States  without  violating  the  act  of 
May  6,  1882,  chapter  126,  unless  such  laborers  were  in  the  United 
States  on  tLe  17th  day  of  November,  ISrJO,  or  came  here  within  ninety- 
days  after  the  passage  of  said  act. 

Department  of  Justice, 

July  18,  1882. 
Sir:  I  have  duly  considered  the  question  submitted  for 
opinion  in  your  communication  of  the  12th  July  instant^ 
namely,  whether  Chinese  laborers  desiring  to  return  to  their 
native  land  from  other  foreign  lands  may  be  lawfully  trans- 
ported across  the  territory  of  the  United  States,  and  have 
reached  the  conclusion  that  they  cannot  be  so  transported 
without  a  violation  of  the  act  of  Congress  of  the  6th  of  May, 
1882,  entitled  '^An  act  to  execute  certain  treaty  stipulations 
relating  to  Chinese,"  unless  the  persons  mentioned  were  in 
the  United  States  on  the  17th  of  November,  1880,  or  came 
here  within  ninety  days  next  after  the  passage  of  the  said  act 
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The  first  section  of  the  statute  provides  that  from  and 
after  the  expiration  of  ninety  days  next  sacceeding  its  pas- 
sage ^^  the  coming  of  Chinese  laborers  to  the  United  States 
be,  and  the  same  is  hereby,  saspended,  and  during  said  sas- 
pension  it  shall  not  be  lawfol  for  any  Chinese  laborer  to 
come,  or  having  so  come  after  the  expiration  of  said  ninety 
days  to  remain,  within  the  United  States.'' 

The  second  section  makes  it  penal  for  the  master  of  any 
vessel  knowingly  to  bring  within  the  United  States  in  such 
vessel  and  land,  or  permit  to  be  landed,  any  Chinese  laborer 
from  any  foreign  port  or  place. 

The  third  section  withdraws  from  the  operation  of  the  pre- 
ceding sections  Chinese  laborers  who  were  within  the  United 
States  on  the  17th  November,  1880,  or  who  should  come 
therein  within  ninety  days  next  after  the  passage  of  the  act, 
and  produce  to  the  master  of  the  vessel  bringing  them  and 
to  the  collector  of  the  port  in  which  they  shall  arrive  the 
evidence  required  by  the  act  that  they  belong  to  the  one  or 
the  other  of  the  excepted  classes.  This  section  also  removes 
from  the  purview  of  the  act  any  master  of  a  vessel,  not 
bound  to  any  of  our  ports,  which  shall  come  within  the  ju- 
risdiction of  the  United  States  ^^  by  reason  of  being  in  dis- 
tress or  in  stress  of  weather,  or  touching  at  any  port  of  the 
United  States  on  its  voyage  to  any  foreign  port  or  place: 
Fravidedj  That  all  Chinese  laborers  brought  on  such  vessel 
shall  depart  with  the  vessel  on  leaving  port." 

As  it  is  a  rule  of  interpretation  to  which  all  assent,  '<  that 
the  exception  of  a  particular  thing  from  general  words 
proves  that,  in  the  opinion  of  the  law  giver,  the  thing  ex- 
cepted would  be  within  the  general  clause  had  the  exception 
not  been  made"  {Broum  v.  The  State  of  Maryland^  12  Wheat., 
438),  it  must  be  taken  as  clear  that  it  was  the  opinion  of 
Congress  that  but  for  the  exceptions  named  in  the  third  sec- 
tion of  the  act  foreign-bound  vessels  with  Chinese  laborers 
on  board  coming  into  our  ports  in  distress,  or  touching  at 
them  for  any  other  purpose,  would  have  been  embraced  by 
the  general  words  of  the  act.  If^  then,  it  was  the  sense  of 
Congress  that  the  hospitality  of  our  harbors  would  have 
been  denied  by  the  statute  to  such  vessels,  although  enter- 
ing them  in  a  crippled  or  even  sinking  condition,  but  for  the 
272— VOL  XVII— 27 
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saTing  in  their  favor,  it  is  difficult  to  understand  how  the 
implication  could  be  stronger  that  it  is  the  legislative  will 
that  Chinese  laborers  shall  not  be  brought  to  our  shores  for 
the  purpose  of  transit  across  our  territory  or  for  any  other 
purpose  not  expressly  taken  out  of  the  general  words  of  the 
statute.  The  necessity,  in  the  opinion  of  Oongress,  for  the 
exception  of  cases  so  extreme  seems  to  leave  no  room  for 
argument  that  it  was  the  intention  to  extend  the  prohibition 
of  the  statute  to  all  other  cases  not  clearly  embraced  by  the 
exceptions  named.  Indeed  it  would  be  difficult  to  imagine 
a  more  forcible  example  of  the  principle  that  exceptions 
strengthen  the  force  of  a  law  in  cases  not  excepted  than  is 
afforded  by  the  statute  under  consideration. 

Again,  according  to  the  settled  canon  of  interpretation, 
applicable  to  all  writings,  expressio  unius  est  exclusio  alteriuSy 
the  enumeration  in  the  statate  of  the  cases  in  which  Chinese 
laborers  may  be  brought  within  the  United  States,  notwith- 
standing the  inhibition  of  the  first  section,  must,  in  my 
opinion,  be  held  to  be  exclusive  of  all  other  cases  not  enu- 
merated. "  Where,"  says  a  well-known  authority, "  a  general 
act  of  Parliament  confers  immunities  which  expressly  exempt 
certain  persons  from  the  effect  and  operation  of  its  provis- 
sions,  it  excludes  all  exemptions  to  which  the  subject  might 
have  been  before  entitled  at  common  law.  The  introduc- 
tion of  the  exemption  is  necessarily  exclusive  of  all  other 
independent  extrinsic  exceptions.  The  maxim  is  clear, 
expressum  facit  cessare  tadtum.  Affirmative  specification 
excludes  implication.''    (Dwarris  on  Statutes,  p.  605.) 

This  view  of  the  statute  is  confirmed  by  the  first  article  of 
the  treaty  with  China,  which  gives  the  United  States  the 
right  not  only  to  regulate,  suspend,  or  limit  the  residence  of 
Chinese  laborers  in  this  country,  but,  furthermore,  to  regu- 
late, suspend,  or  limit  their  ^^ coming^  here.  As  its  title  in- 
dicates, the  act  in  question  is  pursuant  to  the  treaty,  and 
thus  not  obnoxious  to  the  imputation  of  harshness  or  inhos- 
pitality  towards  a  friendly  power. 

I  have  the  honor  to  be,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 

The  Seorbtary  of  the  Treasury* 
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MElfBER  OF  CONGRESS. 

▲  member  of  Congiefls  is  not  an  **  officer  of  the  Government''  within  the 
meaning  of  the  provision  in  section  6  of  the  act  of  August  15,  1876, 
chapter  287,  whereby  '<  ail  executive  officers  or  employ^  of  the  United 
States,  not  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate,  are  prohibited  from  requesting,  giving  to,  or  receiving 
from  any  other  officer  or  employ^  of  the  Government  any  money  or 
property  or  other  thing  of  value  for  political  purposes,"  etc. 

That  provision  is  intended  to  regulate  the  conduct  of  the  inferior  officers, 
etc.,  of  the  GoYcmment  with  robpect  to  these  and  other  officers,  etc., 
in  its  service,  as  ordinarily  understood.  To  place  a  construction  thereon 
which  would  embrace  among  the  latter  those  who  are  not "  officers  *'  in 
the  common  acceptation  of  the  word,  and  thus  enlarge  the  penal  effect 
of  the  provision,  would  not  be  warranted  by  any  sound  rule  of  inter- 
pretation. 

Department  of  Justice, 

July  21, 1882. 

Sib:  Ihaveconsideredtheqaestionsaggestedby Mr. Alfred 
Thomas,  chief  of  a  division  in  the  office  of  the  Second  Oomp- 
troUer,  in  his  letter  to  yon  of  the  6th  instant,  in  compliance  with 
your  request  indorsed  thereon  under  date  of  the  8th  instant. 

By  section  6  of  the  act  of  Augnst  15, 1876,  chapter  287, 
**All  executive  officers  or  employ^  of  the  United  States^  not 
appointed  by  the  President  with  the  advice  and  consent  of 
the  Senate,  are  prohibited  from  requesting,  giving  to,  or  re- 
oeiving  tromj  any  other  officer  or  eniployS  of  the  Oovemmentj 
any  money  or  property  or  other  thing  of  value  for  political 
purposes,"  etc.;  and  the  inquiry  is,  whether  a  member  of 
Oongress  is  an  ^^  officer  of  the  Government "  tcUhin  the  mea/n- 
ing  of  thi$  provision. 

Unquestionably  the  station  of  member  of  Oongress  (Senator 
or  Bepresentative)  is  a  public  offiee,  taking  these  terms  in 
a  broad  and  general  sense,  and  the  incumbent  thereof  must 
be  regarded  as  an  officer  of  the  Government  in  the  same 
sense.  Thus  provision  is  made  for  administering  an  <<  oath 
of  office^  to  the  members  of  both  houses  of  Oongress  (sees.  28 
and  30y  Bev.  Stat.)  So  the  words,  ^^  every  i>er8on  elected  or 
appointed  to  any  office  of  honor  or  profit,  either  in  the  civile 
military,  or  naval  service,''  employed  in  section  1756,  Kevised 
Statutes,  which  prescribes  an  oath  of  office,  includes  mem- 
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bers  of  Congress.  So  in  section  1786,  whicli  provides  that 
^<  whenever  any  person  holding  office,  except  as  a  member  of 
Congress,"  etc.,  the  station  of  member  of  Congress  is  dis- 
tinctly recognized  as  an  office. 

Bnt  it  seems  that  a  member  of  Congress  is  not  an  officer 
of  the  United  States  in  the  constitutional  meaning  of  the 
term.  In  the  case  of  Bloant,  on  an  impeachment  before  the 
Senate  in  1799,  the  question  arose  whether  a  Senator  was  a 
civil  officer  of  the  United  States  within  the  purview  of  the 
Constitution,  and  the  Senate  decided  that  he  was  not.  This 
question  arose  under  the  fourth  section  of  the  second  article 
of  the  Constitution. 

<<  Otherclausesof  the  Constitution,"  observed  Judge  Story, 
in  section  733  of  his  work  on  the  Constitution,  <<  would  seem 
to  favor  the  same  result,  particularly  the  clause  respecting 
appointmentof  officers  of  the  United  States  by  the  Executive, 
who  is  to  *  commission  all  the  officers  of  the  United  States;  * 
and  the  sixth  section  of  the  first  article,  which  declares  that 
'  no  person  holding  any  office  under  the  United  States  shall  be 
a  member  of  either  house  during  his  contimuince  in  office ; ' 
and  the  first  section  of  the  second  article,  which  declares  that 
no  ^  Senator  or  Bepresentative,  or  person  holding  an  office  of 
trust  or  profit  under  the  United  States  shall  be  appointed  an 
elector.' "  To  these  clauses  may  be  added  that  in  section  3  of 
the  fourteenth  article,  which  provides  that  ^^  no  person  shall 
be  a  Senator,  etc.,  who,  having  previously  taken  an  oath, 
as  a  member  of  Congress,  or  as  an  officer  of  the  United  States,^ 
etc  These  clauses  show  a  marked  discrimination  between 
members  of  Congress  ai.d  officers;  the  latter  term,  in  the 
sense  in  which  it  is  there  used,  not  including  legislators. 

In  the  penal  legislation  of  Congress  a  like  discrimination  is 
made*  See,  for  example,  the  second,  third,  and  sixth  sections 
of  the  act  of  February  26,  1853,  chapter  81.  That  the  words 
^<  any  officer  of  the  United  States,"  found  in  the  second  sec- 
tion of  that  act,  do  not  include  members  of  Congress,  is 
manifest  fh>m  the  enactment  of  the  third  section,  in  which 
they  are  specially  designated.  In  the  sixth  section  the 
same  words  are  used  in  a  similar  restricted  sense.  Compare, 
also,  sections  1781  and  1782,  sections  5450  and  5451,  and  sec- 
tions 5500  and  5501,  Bevised  Statutes.    In  legislation  of  this 
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character  the  word  officer  appears  to  be  uuiibrmly  employed 
iu  a  Hcnse  not  more  comprehensive  than  that  in  which  it  is 
employed  in  the  Constitution,  as  above ;  that  is  to  say,  not 
in  that  broad  and  geueral  sense  which  would  inclnde  mem- 
bers of  the  legislative  branch  of  the  Government. 

Section  6  of  the  act  of  August  15,  187G,  being  legislation 
of  the  same  character  as  that  just  referred  to,  it  is  fair  to 
assume  that  the  word  <^  officer  "  is  there  used  in  the  narrower 
sense  adverted  to,  and  that  it  does  not  include  a  member  of 
Congress.  The  provisions  of  that  section  are  intended  to 
regulate  the  conduct  of  the  inferior  officers  of  the  executive 
department  of  the  Government,  etc.,  with  resi>ect  to  these 
and  other  officers^  etc.,  who  are  in  the  public  service,  as 
ordinarily  understood.  To  place  a  construction  thereon 
which  would  embrace  among  the  latter  those  who  are  not 
officers  in  the  common  acceptation  of  the  word,  and  thus 
enlarge  the  penal  efiect  of  those  provisions,  would  not  be 
warranted  by  any  sound  rule  of  interpretation.  Upon  these 
considerations  I  am  of  opinion  that  a  member  of  Congress 
is  not  an  <^  officer  of  the  Government"  within  the  meaning  of 
that  section. 

I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Charles  J.  Folger, 

Secretary  of  the  Treasury. 


retired  list  op  the  armt. 

Id  determining  whether  the  limit  of  four  hondred,  prescribed  by  the  act 
of  June  18,  1876,  chapter  263,  has  been  reached  or  not,  the  number 
retired  under  the  act  of  June  30,  1882,  chapter  254,  must  always  enter 
into  the  computation. 

No  retirement  can  lawfully  be  made  under  the  laws  existing  prior  to 
the  act  of  June  30,  1882,  when  the  number  already  on  the  retired  list 
amounts  to  four  hundred ;  although,  by  retirements  under  Ikai  act,  the 
list  is  subject  to  temporary  augmentation  beyond  the  limit  of  four 
hundred. 

Department  of  Justice, 

July  26, 1882. 
Sir  :  I  have  given  due  consideration  to  yoar  communica- 
tion of  tbe  15th  July  instant,  asking  whether  the  words. 
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^<aDd  no  act  now  in  force  shall  be  so  oonstmed  as  to  limit 
or  restrict  the  retireineut  of  officers  as  herein  provided  for" 
contained  in  the  fourth  proviso  of  section  1  of  the  act  of  SOth 
Jane,  1882^  which  declares  that  an  officer  of  the  Army  who 
has  served  forty  years  shall,  apon  application  to  the  Presi- 
dent, *<be  retired  from  active  service  and  placed  on  the 
retired  list,"  and  that  an  officer  who  has  reached  the  age  of 
sixty -fonr  <*  shall  be  retired  from  active  service  and  placed  on 
the  retired  list,''  is  without  effect  ax>on  the  act  of  ISth  June, 
1878,  which  declares  that  <Hhe  retired  list  shall  hereafter  be 
limited  to  four  hundred  in  lien  of  the  number  now  fixed  by 
law,"  so  that  no  matter  what  may  be  the  number  of  the 
officers  retired  under  the  above-mentioned  provision  of  the 
act  of  30th  of  June,  1882,  retirements  may  continue  to  be 
made  under  the  pre-existing  lawtt,  regardless  of  that  number, 
nntil  such  retirements  shall  have  reached  the  said  limit  of 
four  hundred,  or  whether  retirements  made  under  the  act  of 
30th  June,  1882,  although  unrestricted  by  the  said  limit  of 
the  act  of  18th  June,  1878,  must  nevertheless  always  be 
included  in  the  computation  to  ascertain  whether  the  limit 
prescribed  by  the  act  last  mentioned  has  been  reached  or  not; 
and  I  am  of  opinion  that,  in  determining  whether  the  limit 
of  four  hundred  prescribed  by  the  act  of  18th  June,  1878, 
has  been  reached  or  not,  the  number  of  officers  retired  under 
the  act  of  30th  June,  1882,  must  always  enter  into  the  com- 
putation, so  that  no  retirement  can  validly  be  made  under 
the  laws  anteiior  to  the  act  of  30ih  June,  1882,  if  the  aggre- 
gate of  retirements  under  that  act  and  the  laws  preceding  it 
shall  at  any  time  amount  to  four  hundred. 

It  is  to  be  remarked,  in  the  first  place,  that  there  is  but  one 
retired  list  for  the  Army  known  to  law.  Accordingly,  the 
act  of  30th  June,  1882,  declares  that  when  an  officer  is  with- 
drawn from  active  service  under  its  provisions  he  shall  be 
^^  placed  on  the  retired  list,"  meaning  clearly  the  list  already 
established  by  law. 

And  when  an  officer  is  thus  placed  there,  it  would  seem 
that  he  can  no  more  be  disregarded  in  reckoning  the  number 
on  the  list  than  an  officer  put  there  by  virtoeof  any  previous 
law. 
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To  bold  that  whenever  the  number  on  the  retired  list  has 
reached  four  hundred,  in  consequence  of  retirements  under 
the  act  of  30th  June,  1882,  such  retirements  ma}'  be  disre- 
garded in  reckoning  the  number  on  the  list  as  to  cases  for  re- 
tirement arising  under  other  laws,  would  be  nothing  less  than 
to  hold  that  the  act  of  June,  188:i,  had  rei>ealed  the  limit  of 
the  act  of  June,  1878,  in  all  cases  outside  Hie  former  act  where 
the  list  can  be  brought  below  the  maximum  by  eliminating 
retirements  under  that  act,  iu  the  face  of  the  declaration  of 
the  law,  as  it  now  stands,  that  there  shall  be  no  retirement, 
outside  the  act  of  June,  1882,  when  the  list  numbers  four 
hundred,  however  that  number  may  be  made  up. 

No  such  reading  of  the  act  of  June,  1882,  is  admissible,  and 
no  such  result  can  be  reached  without  legislation. 

Congress  has  evinced  no'puri>ose  in  the  act  of  June,  1882, 
to  make  a  permanent  increase  of  the  number  of  the  retired 
list.  It  is  true  that  the  list  is  subject  to  temporary  augmen- 
tation beyond  the  said  limit  by  retirements  under  that  act, 
but  this  excess  is  exposed  to  constant  diminution  and  de- 
struction by  the  occurrence  of  vacancies. 

A  similar  ruling  was  made  by  Mr.  Attorney-General  Devens 
under  the  old  law,  fixing  the  limit  of  the  retired  list  at  three 
hundred.  He  held  that  three  ofQcers  who  had  been  placed 
on  the  retired  list,  iu  oltedience  to  as  many  special  acts  of 
Congress,  must  be  included  in  an}'  enumeration  to  ascertain 
the  number  on  the  list,  notwithstanding  their  cases  were  ex- 
ceptional, and  they  would  ha.  e  been  entitled  to  retirement  if 
the  list  had  been  full  when  Congress  directed  them  to  be 
placed  there.    (16  Opin.,  2G,  27.) 

Very  respectfully,  your  obedient  servant, 

BENJAMIM  HARRIS  BREWSTER, 

The  Sbobetabt  op  War. 
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POST-TRADERSHIP  AT  FORT  LEWIS,  COLO. 

Where  one  person  hod  been  appointed  post-trader  for  a  certain  military 
post,  and  snUsequently,  on  a  change  in  the  location  of  the  poet,  another 
person  was  appointed  post-trader  for  the  same  post:  Held  that  as  the 
la 7/  allows  bnt  one  post- trader  to  be  appointed  for  a  military  post,  the 
second  appointment  most  be  deemed  to  work  a  revocation  of  the  firsts 
and  accordingly  that  the  last  appointee  is  entitled  to  the  place. 

Department  op  Justice, 

July  20,  1882. 

Sir:  By  the  papers  which  accompanied  your  letter  of  the 
6th  instant,  in  reg^ard  to  the  post-tradership  of  the  post  of 
Fort  Lewis,  Oolo.,  it  appears  that  early  in  the  year  1879  the 
establishment  of  a  military  post  called  Fort  Lewis  was  com- 
menced at  Pagosa  Springs,  on  the  San  Jaan  Biver,  in  Colo- 
rado, nnder  an  appropriation  made  by  the  act  of  March  3, 
1879,  chapter  182.  Dnring  the  same  year  Mr.  W.  S.  Peabody 
was  dnly  appointed  post-trader  at  the  post  of  Fort  Lewis,  and 
entered  npon  the  prosecution  of  business  as  such.  In  the  foU 
lowing  year  the  location  at  Pagosa  Springs  was  abandoned, 
and  a  new  site  for  the  post  was  selected  on  the  La  Plata 
Biver,  in  Oolorado,  distant  about  75  miles  from  the  former. 
Here  the  post  of  Fort  Lewis  was  finally  established. 

In  the  meantime  a  change  had  taken  place  in  the  garrison. 
The  troops  who  were  on  duty  at  Pagosa  Springs  were  ordered 
away  before  the  location  of  the  post  was  changed,  and  its 
establishment  on  the  new  site  was  accomplished  by  other 
troops.  The  latter,  viewing  the  post  thus  established  as  a 
new  post^  took  steps  to  have  a  post-trader  appointed  there- 
for, disregarding  the  claim  of  Peabody  to  the  place  under 
his  appointment  as  above.  And  subsequently,  on  December 
23, 1882,  Mr.  J.  O.  Price  was  appointed  a  post-trader  at  the 
post  of  Fort  Lewis  (new),  on  the  recommendation  of  a  coun- 
cil of  administration,  approved  by  the  commander  of  the 
post  Price  is  now  carrying  on  the  business  of  post-trader 
there;  but  Peabody  claims  that  he  is  legally  entitled  to  the 
place. 

Hereupon  you  submit  the  following  question:  <<Who  is 
legally  the  post- trader  at  the  post  of  Fort  Lewis,  Oolorado  t  ^ 
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It  has  been  held  by  one  of  my  predecessors  that  a  post- 
trader  is  simply  a  person  licensed  by  the  Secretary  of  War, 
with  the  concurrence  of  the  council  of  administration  and 
commanding  officer  of  the  post,  to  carry  on  a  certain  traffic 
at  a  military  post;  that  he  is  removable  at  the  pleasure  of 
the  Secretary;  and  that  his  removal  would  consist  merely  in 
a  revocation  of  his  license  by  the  Secretary,  in  which  the 
concurrence  of  the  council  of  administration  and  command- 
ing officer  of  the  post  is  not  required.  (15  Opin.,  278.)  In 
this  view  I  concur.  And  as  the  law  allows  but  one  post- 
trader  to  be  appointed  for  a  military  post,  when  the  appoint- 
ment of  a  person  as  trader  at  a  particular  post  has  been 
made  and  subsequently  another  person  is  appointed  trader 
at  the  same  post,  the  second  appointment  must  be  deemed 
to  work  a  revocation  of  the  first.  Accordingly,  in  the  case 
under  consideration,  the  appointment  of  Price  as  post-trader 
at  Fort  Lewis  (which  appears  to  have  been  made  in  con- 
formity with  the  requirements  of  the  statute)  operated  to 
revoke  the  previous  appointment  of  Peabody  as  trader  at 
the  same  post. 

In  direct  answer  to  your  question,  then,  I  reply,  that  in 
my  opinion  Price  is  legally  the  post-trader  at  that  post. 
I  am,  sir,  very  respectfully, 

BBNJAMIK  HAEBIS  BEBW8TBE. 
Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


ABMY  OFFICEBS^  PAT  ACCOUNTS. 

Where  an  officer's  accoant  for  the  same  month  was  paid  twice  by  di£fer* 
ent  paymasters— one  payment  being  made  in  November  and  the  other 
in  December :  Held  that  the  paymaster  who  made  the  last  payment  is 
chargeable  with  the  overpayment. 

In  snch  case  the  Government  may  hold  liable  for  the  overpayment  both 
the  officer  who  made  and  the  officer  who  received  the  payment. 

As  between  two  conflicting  claims  to  a  credit  for  a  disbursement  made 
on  the  same  day,  which  might  then  have  been  lawfully  made  by  either 
one  of  the  claimants,  bnt  not  by  both,  regard  may  be  had  to  the  actual 
time  of  day  when  the  payment  by  each  was  made  in  order  to  determine 
which  had  priority. 
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When  the  amonut  of  overpayments  to  an  officer  are  charged  to  the  pay- 
masters making  them,  and  the  Government  afterwards  recovers  a  part 
of  the  loss  sustained  by  such  overpayments,  the  balance  of  the  loss 
should  be  apportioned  to  all  of  these  paymasters  pro  rata. 

Department  op  Justice, 

July,  27,  1883. 

Sir  :  Yoar  letter  of  the  2d  of  March  last  requests  au  opinion 
upon  certain  qaestions  propounded  by  the  Second  Comptrol- 
ler of  the  Treasury,  which,  together  with  the  facts  giving 
rise  to  them,  are  contained  in  a  statement  of  that  officer  in- 
closed therewith.  The  following  are  the  facts  and  questions 
as  thus  presented: 

<^  James  L.  Mast,  late  first  lieutenant  Second  United  States 
Artillery,  was  on  duty  within  the  limits  of  the  Cliarlestoii  pay- 
office  prior  to  October  20,  1877.  After  that  date  he  was  on 
duty  within  the  limits  of  the  New  York  office.  He  deserted 
in  March,  1878.  His  pay  was  drawn  twice  for  August,  1877, 
three  times  for  November,  1877,  and  twice  for  December, 
1877.  Charging  him  with  the  overpayments  and  allowing 
all  possible  credits,  he  remains  indebted  to  the  United  States 
under  appropriation  '  Pay,  etc.,  of  the  Army,  1879,  and  prior 
years,'  in  the  sum  of  $353.34;  he  is  also  indebted  in  the  fur- 
ther sum  of  $214.17,  as  charged  on  the  books  of  the  Third 
Auditor. 

^^ Payments  for  August^  1877. — The  act  making  appropria- 
tions for  the  8Uj)port  of  the  Army  for  the  fiscal  year  ending 
June  30, 1878,  did  not  become  a  law  until  November  21, 1877, 
and  funds  for  the  payment  of  officers  for  that  year  were  not 
received  at  New  York  until  November  24, 1877,  on  which  day 
an  account  of  Mast  for  August  was  paid  to  an  assignee  by 
the  chief  paymaster  at  New  York.  The  propriety  of  this 
payment  has  not  be^n  questioned.  Another  account  for 
August  was  paid  to  an  assignee  December  4,  1877,  also  at 
the  New  York  office,  by  Paymaster  A,  who  has  been  charged 
with  the  amount  of  his  payment.  A  asks  that  the  charge 
be  removed.  He  urges  that  on  December  4, 1877,  the  chief 
paymaster's  vouchers  for  payments  made  in  November  had 
not  been  abstracted,  and  therefore  that  it  would  have  been 
impracticable  to  examine  those  vouchers  and  ascertain 
whether  a  payment  for  August  had  been  previously  made. 
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It  does  not  appear,  however,  that  at  the  time  he  made  the 
payment,  or  for  a  long  time  afterwards,  he  knew  whether 
said  voaohers  had  been  abstracted,  nor  does  it  appear  that  he 
made  any  inquiries  concerning  payments  made  by  other  pay- 
masters at  the  same  office. 

^<  Question  L  Is  Paymaster  A  chargeable  with  the  over- 
payment for  Augnstt" 

I  answer  this  question  in  the  affirmative.  Lieutenant  M.'s 
account  for  his  services  during  August  having  been  previously 
paid,  nothing  remained  owing  by  the  Oovernment  for  those 
services  when  the  payment  by  A  of  another  account  for  the 
same  was  made.  Hence  the  latter,  in  making  such  payment, 
exceeded  his  authority  as  a  disbursing  agent,  and  thereby 
incurred  liability  to  the  Government  for  the  amount  so  paid. 
Where  an  officer  has  been  paid  a  second  time  for  the  same 
service,  the  Government  may  hold  liable  for  the  sum  so  paid 
both  the  officer  who  made  and  the  officer  who  received  the 
payment. 

"Paywente  for  Nove^nber^  1877. — Paymasters  A  and  B,  at 
the  New  York  office,  paid  accounts  for  Mast  for  November  as 
follows:  B,  on  the  30th  of  November,  1877 ;  A,  on  the  4th  of 
December,  1877.  Each  payment  was  made  to  an  assignee  ot 
Mast.  Mast  was  on  duty  at  Fort  McHenry,  Md.,  and  the 
assignee  paid  by  B  was  engaged  in  business  in  Wheeling, 
W.  Va.  It  is  therefore  held  as  a  fact  that  B  must  have 
known  that  the  account  paid  by  him  had  been  transferred 
before  it  had  become  due.  (See  paragraph  1349  of  the  Army 
Regulations  of  1863.)  The  account  paid  by  A  had  also  been 
transferred  before  it  had  become  due.  A  shows  that  an  ab- 
stract of  the  payments  made  by  B  in  November  was  not 
made  until  after  the  4th  of  December,  and  that  B  was  absent 
from  New  York  on  duty  from  the  1st  to  the  5th  of  December; 
but  he  fails,  as  before,  to  show  that  he  knew  of  the  existence 
of  the  difficulty  suggested  at  the  time  of  payment,  or  that  he 
made  any  effort  before  payment  to  ascertain  whether  pay- 
ment had  been  previously  made  by  any  other  paymaster  at 
the  same  post  A  has  been  charged  with  the  amount  of  the 
payment  made  by  him.    B  has  not  been  charged. 

<' Question  2.  Is  A  liable  on  account  of  overpayment  for 
November  t 
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^^Qaestion  3.  Is  B  liable  od  accoant  of  overpay ment  for 
Kovemberf 

These  questions  I  answer,  the  one  (question  3)  in  the  nega- 
tive and  the  other  (question  2)  in  the  affirmative.  A  is  lia- 
ble for  the  amount  here  paid  by  him  upon  the  same  ground 
precisely  on  which  his  liability  rests  in  the  preceding  case. 

<*A  third  account  for  November  (the  statement  adds)  was 
paid  by  Paymaster  0  at  Charleston,  S.  0.,  December  6, 1877, 
to  an  assignee.  The  account  had  been  transferred  before  it 
became  due,  and  0  knew  of  that  fact  at  the  time  of  the  pay- 
ment, and  knew  also  that  Mast  was  not  then  serving  in  the 
Oharleston  district.  (See  paragraph  1348,  Army  Regulations 
of  18^,  and  circular  on  pages  28,  64,  82,  and  101  of  memo- 
randa, circulars,  and  circular  letters.  Paymaster  General's 
Office.)    0  has  been  charged  with  the  amount  paid  by  him. 

^'Question  4.  Is  G  liable  for  the  overpayment  made  by 
him!" 

I  answer,  yes.  His  liability  rests  upon  the  same  ground 
as  A's. 

**  Payments  for  December^  1877. — Paymasters  A  and  B, 
both  still  in  the  New  York  office,  each  paid  to  an  assignee 
an  account  of  Mast  for  December,  on  the  last  day  of  that 
month.  A  third  account  was  presented  at  a  later  date  to 
B,  who  declined  to  pay  it.  Each  of  said  paymasters  was 
chargeable  with  notice  that  the  account  paid  by  him  had 
been  transferred  before  maturity.  It  does  not  appear  that 
either  of  them  made  any  effort  to  ascertain  whether  pay- 
ment had  been  made  by  or  demanded  of  the  other. 

^^ Question  5.  Shall  A  be  charged,  shall  B  be  charged; 
shall  both  A  and  B  be  charged  on  account  of  the  double 
payment  for  December  f 

Assuming,  in  this  case,  that  the  officer's  compensation  for 
December  was  lawfully  payable  on  the  last  day  of  that  month, 
the  question  here  propounded  turns  on  the  priority  of  pay- 
ment. If  A  paid  first,  then  B  is  liable  and  should  be 
charged,  on  the  ground  that  when  the  latter  paid  there  was 
nothing  due  from  the  Government,  and  so  no  authority  in 
him  to  pay.  And  vice  versa.  As  between  two  conflicting 
claims  to  a  credit  for  a  disbursement  made  on  the  same  day, 
which  might  then  have  been  lawfully  made  by  either  one  of 
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the  claimants,  bat  not  by  both,  regard  may  well  be  had  to 
the  actnal  time  of  day  when  the  payment  by  each  was  made 
in  order  to  determine  which  was  prior. 

^^No  payment  was  made  for  January,  1878  (the  statement 
continues),  but  two  accounts  for  that  month,  which  had  been 
received  at  the  New  York  office  from  assignees,  were  for- 
warded by  the  chief  paymaster  to  the  Paymaster-General, 
indorsed  as  follows:  ^Payment  refused,  both  accounts  being 
for  January,  1878,  and  received  before  the  expiration  of  the 
month.'  On  the  1st  of  March,  1878,  said  Paymaster  B,  after 
inquiring  in  all  the  offices  if  his  (Mast's)  accounts  for  Feb- 
ruarj'  had  been  either  presented  or  paid,  paid  an  account  of 
Mast  for  February,  1878,  to  an  assignee.  Said  account  had 
evidently  been  transferred  before  maturity,  and  as  Mast's 
post  was  Fort  McHenry  and  the  assignee  resided  in  Wheel- 
ing, W.  Va.,  B  was  chargeable  with  notice  of  the  fact.  Be- 
sides B  knew  that  at  least  two  accounts  had  been  presented 
for  December,  and  he  was  chargeable  with  notice  as  to  the 
condition  of  Mast's  account  with  the  Government,  at  least 
so  far  as  the  same  was  affected  by  payments  made  to  him  or 
to  his  assignee  through  the  New  York  office,  and  proper 
inquiry  would  have  developed  the  fact  that,  by  reason  of 
duplication  of  payments,  MastVas  in  arrears  to  the  United 
States.    (See  sec.  1766,  E.  S.) 

**  Question  6.  Is  B  chargeable  with  the  account  so  paid  by 
him  for  February,  1878 1 

^^  Question  7.  If  the  aggregate  of  the  charge  against  pay- 
masters on  account  of  payments  made  to  Mast  be  at  the  end 
found  to  exceed  the  loss  actually  sustained  by  the  United 
States,  how  will  the  amount  of  th:it  loss  be  apportioned  ?  " 

To  the  former  of  these  questions  I  reply,  that  if  B  was 
chargeable  with  notice  when  he  paid  the  account  for  Febru- 
ary, that  Mast  was  then  in  arrears  to  the  United  States,  he 
incurred  liability  for  the  payment  so  made,  and  the  result 
would  be  the  same,  I  think,  if  the  facts  then  in  possession  of 
B  were  such  as  to  put  him  upon  inquiry  as  to  the  state  of 
M.'s  account  with  the  Government;  otherwise  B  would  not 
be  liable  for  the  payment  and  could  not  properly  be  charged 
therewith. 

To  the  other  question  I  reply,  that  the  apportionment  of 
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loss  should  be  pro  rata.  Thus,  if  the  amount  of  overpay- 
meuts  chargeable  to  A  be  $200,  and  the  amount  chargeable 
to  B  $300,  and  the  Government  should  recover  from  M.  a 
portion  of  the  loss  thus  sustained,  say  1100,  the  balance  of 
the  loss  should  be  borne  by  A  and  B  in  proportion  to  the 
amount  with  which  they  were  charged,  respectively;  that  ia 
to  say,  $160  by  A  and  $240  by  B. 

Another  case  is  presented  as  follows : 

^<PaymaqlBr  E  paid  an  account  of  James  H.  Whitton, 
second  lieutenant  Fifth  United  States  Infantry,  for  April, 
1877,  on  the  9th  of  May,  1877,  to  an  assignee,  and  another 
for  the  same  month  on  the  31st  of  May,  1877,  to  Whitton 
himself.  E  has  been  charged  with  the  amount  of  the  over- 
payment. Whitton  lett  the  service  May  31, 1877.  He  never 
drew  his  pay  for  January,  1877.  He  is  charged  with  the  sum 
of  $98.25  on  the  Third  Auditor's  books,  and  with  the  sum  of 
$673.96  on  the  Second  Auditor's  books,  the  latter  charge 
being  on  account  of  ordnance  and  ordnance  stores  for  which 
be  was  responsible.  E  asks  that  said  January  pay  be  so 
applied  as  to  relieve  him  from  responsibility  for  said  over- 
payment. It  is  the  practice  of  the  accounting  officers  to 
follow  the  order  prescribed  in  paragraph  1363  of  the  Army 
Begulations  of  1863,  and  where  an  officer  is  in  arrears  to  re- 
imburse the  United  States  out  of  his  undrawn  pay  for  public 
property  unaccounted  for  to  the  exclusion,  if  necessary,  of  a 
paymaster  who  has  made  an  overpayment. 

^^  Question  8.  Ought  the  charge  against  E  to  be  removed, 
as  he  requests,  or  ought  the  practice  hitherto  obtaining  to 
be  adhered  tot'' 

In  reply  to  this  question  I  submit  that  E  has  no  right,  as 
against  the  United  States,  to  have  the  said  January  pay  of 
W.  applied  for  his  own  relief.  At  the  time  E  incurred  lia- 
bility for  the  overpayment  to  W.  (May,  31, 1877),  the  latter, 
as  it  would  seem,  already  stood  indebted  to  the  United 
States,  and  on  general  principles,  irrespective  of  the  practice 
referred  to,  the  pay  mentioned  should  first  be  applied  in  sat- 
isfaction of  such  indebtedness.  I  accordingly  answer  the 
first  branch  of  the  question  in  the  negative,  and  the  alterna- 
tive, or  last  branch)  in  the  affirmative. 
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The  following  case  is  also  presented : 

<« An  account  of  E.  W.  Maxwell,  second  lieutenant  Twenti- 
eth United  States  Infantry,  for  March,  1878,  was  paid  on  the 
30th  of  that  month,  at  New  York  City,  by  Paymaster  D. 
Said  Maxwell  was  on  duty  at  that  place  from  March  2  to 
April  8, 1878.  The  propriety  of  the  payment  so  made  is  not 
doabted.  Paymaster  E,  at  Washington,  D.  C,  paid  a  second 
account  of  MaxweU  for  March  on  the  31st  of  March,  and  an 
account  for  April  on  the  30th  of  April,  1878.  Maxwell  was 
not  serving  within  the  limits  of  the  Washington  office  on 
either  of  the  dates  last  mentioned.  Each  of  the  accounts 
paid  by  E  was  held  by  an  assignee,  and  had  been  transferred 
before  maturity.  E  has  been  charged  with  the  entire  amount 
paid  by  him.  A  second  account  for  April  was  paid  by  Pay- 
master F,  at  San  Antonio,  Tex.  Maxwell  was  on  duty  within 
the  limits  of  the  San  Antonio  office  from  April  26  to  May  31, 
1878.  He  was  dismissed  the  service  by  sentence  of  court- 
martial  in  August,  1878.  It  appears  from  the  record  of  the 
court  that  the  account  paid  by  F  was  paid  before  the  end  of 
the  month  (see  sec.  3048,  B.  S.)  to  an  assignee  to  whom  it  had 
been  assigned  before  it  was  due.  F  has  been  charged  with 
the  amount  paid  by  him. 

<<  Maxwell  being  credited  with  all  undrawn  pay,  it  was 
found  by  a  settlement  confirmed  February  21,  1870,  that  his 
pay  was  overdrawn  in  the  sum  of  $15.0''>.  He  is  indebted  to 
the  United  States  in  the  further  sums  of  1138.51  and  1275.48, 
for  public  property  received  by  him  April  7  and  15, 1878,  for 
which  he  failed  to  account,  as  appears  by  a  settlement  con- 
firmed February  20,  1880,  since  which  date  he  has  stood 
charged  with  the  total  sum  of  $449.60. 

^^  In  May,  1881,  the  assignee  to  whom  Paymaster  E  had 
paid  Maxwell's  account  for  April  presented  certain  claims  to 
Paymaster  F  for  payment.  From  the  amount  of  the  claims 
so  presented  F  withheld  a  sum  equivalent  to  Maxwell's  pay 
for  April,  1878,  proposing  to  deposit  the  same  in  the  Treas- 
ury to  make  good  the  duplicate  payment  made  to  said  as- 
signee by  Paymaster  E  for  that  month.  Said  assignee  hav- 
ing presented  the  case  to  the  Paymaster-General,  that  officer, 
on  the  9th  of  June,  1881,  asked  of  the  Second  Auditor  that 
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be  <  be  farnisbed  witb  a  oopy  of  any  settlemeut  made  in  your 
(tbe  Second  Aaditor's)  office  of  tbe  pay  of  Lieut.  E.  W.  Max- 
well,. Twentieth  Infantry,  sbowing  his  present  indebtedness 
txv  tbe  United  States  on  account  of  pay.'  The  Paymaster- 
General's  letter  was  returned  by  the  Second  Auditor's  office 
witb  an  indorsement  stating  that  copy  of  statement  in  the 
case  of  Maxwell  was  inclosed.  The  paper  inclosed  was  a 
copy  of  tbe  statement  of  account  witb  the  settlement  con- 
firmed February  27, 1879,  indicating  a  balance  of  pay  over- 
drawn $15.55,  and  no  reference  was  -made  to  tbe  settlement 
of  February  20, 1880,  nor  to  the  balance  of  $429.60.  There- 
upon the  Paymaster-General,  in  July,  1881,  directed  F  to 
refund  to  said  assignee  the  difference  between  the  sum  with- 
held by  him,  as  aforesaid,  and  tbe  sum  of  $15.65,  the  latter 
now  being  the  balance  found  due  in  said  settlement  of  Feb- 
ruary 27, 1879.  F  did  as  be  was  directed.  It  is  claimed  that 
no  charge  should  be  found  against  either  E  or  F  on  account 
of  payments  for  April,  1878. 

^'  Question  9.  Shall  E  be  relieved  from  responsibility  on 
account  of  his  payment  to  Maxwell  for  March,  and  shall  E 
and  F,  or  either  of  them,  be  relieved  from  responsibility  on 
account  of  said  payments  to  Maxwell  for  April,  18781" 

Answer.  Tbe  facts  above  set  forth  furnish  no  ground  what- 
ever for  relieving  E  from  bis  liability  for  the  payment  of  M.'s 
second  account  for  March.  But  in  regard  to  the  overpay- 
ment for  April,  the  claim  for  relief  therefrom  seems  to  be 
well  founded.  Tbe  assignee  of  M.'s  account  for  that  month, 
to  whom  E  made  payment,  had  at  the  time  of  such  payment 
no  claim  against  the  United  States  by  reason  of  the  assign- 
ment, an  account  of  M.  for  the  same  month  having  then 
already  been  paid  by  F,  and  nothing  being  then  duo  to 
M.  for  that  period.  When,  therefore,  the  assignee  subse- 
quently presented  claims  for  payment,  an  amount  due  on 
such  claims  sufficient  to  offset  the  overpayment  for  April 
might  properly  be  retained,  as  it  in  fact  was  retained  for  that 
purpose  by  F.  Tbe  relinquishment  of  this  amount  by  the 
latter,  which  was  available  for  tbe  extinguishment  of  the  lia- 
bility incurred  for  tbe  overpayment  for  April,  cannot,  under 
the  circumstances  stated,  justly  operate  to  the  disadvantage 
of  either  F  or  B.    They  should  not  be  made  to  suffer  for  the 
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error  or  inadvertence  of  other  officials.    In  my  opinion,  they 
are  entitled  to  be  relieved  from  liability  for  that  overpay- 
ment 
I  retnm  herewith  the  papers  which  accompanied  yoor  letter. 
I  am,  sir,  very  respectfally, 

BBNJAMm  HABBIS  BBEWSTEB. 

Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


INTEBNAL  BEVENUE. 

Tlie  60  per  oentam  reqiiired  by  section  3176,  Beviaed  Statates,  to  be 
added  to  the  tax  upon  taxable  property  owned  by  any  penon  who 
neglects  or  refuses  to  make  a  list  or  return  of  snob  property,  and  to 
▼erify  the  same  as  provided  by  law,  is  a  penalty,  not  a  tax. 

In  the  case  stated,  the  facts  bring  it  within  the  discretion  of  the  Secre- 
tary of  the  Treasury,  given  by  section  5293,  Bevised  Statutes,  to  remit 
fines,  penalties,  etc. 

Section  3120,  Beviaed  Statutes,  afforda  no  relief  to  the  party,  the  addition 
to  his  tax  having  been  legally  made. 

Depabtment  of  Justiob, 

July  28, 1882. 

Sib  :  In  yonr  letter  of  the  17th  instant  yon  ask  my  opinion 
as  to  the  proper  construction  of  the  provision  in  section  3176, 
Bevised  Statutes,  which  requires  the  Commissioner  of  Inter- 
nal Bevenue  to  add  60  per  cent  to  the  tax  upon  taxable 
property  owned  by  any  person  who  neglects  or  refiises  to 
make  a  list  or  return  of  such  proi>erty  and  to  verify  the 
same  as  required  by  law. 

Is  the  addition  a  tax  only,  or  is  it  a  penalty  t  I  think  it  is 
a  penalty.  It  is  referred  to  and  called  a  penalty  or  forfeit- 
ure in  the  act  from  which  section  3176  is  taken.  This  sec- 
tion is  a  re-enactment  of  the  latter  part  of  section  14  of  the 
revenue  act  of  the  30th  of  June  1864  (13  Stat,  227.) 

In  section  110  of  the  act,  page  278,  it  is  provided  that  any 

refbsal  or  neglect  by  banks  or  bankers  to  make  the  return 

required  of  them  Bhall  subject  them  to  pay  a  penalty  of  $200, 

<*  beiides  the  additional  penalty  and  forfeitures  in  otiier  cases 
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provided  in  the  act."  Now  the  only  ^<  additional  penalty " 
applicable  in  each  a  case  is  that  provided  in  section  14, 
namely  the  50  per  cent,  added  to  the  tax  when  parties  neg- 
lect or  refuse  to  retam  lists  of  their  taxable  property. 

In  other  analogous  cases  the  exaction  for  neglect  or  failure 
to  comply  with  the  requirement  of  the  law  is  termed  a  pen- 
alty. Thus  in  the  last  paragraph  of  section  9  of  the  act  of 
July  13,  186G  (14  Stat,  147),  it  was  required  tha  tin  lists  or 
returns  of  objects  of  taxation  the  persons  returning  such 
lists  should  declare  whether  the  rates  and  amounts  were 
stated  according  to  their  value  in  legal-tender  currency  or  in 
coined  money,  and  a  neglect  or  refusal  so  to  declare  brought 
upon  the  party  an  ftddition  to  his  tax  of  the  "  penalties"  im- 
posed by  law  in  other  cases  of  like  neglect  or  refusaL 

There  are  other  instances  which  need  not  be  cited.  Those 
referred  to  above  show  abundantly  the  legislative  under- 
standing that  the  addition  of  50  per  cent,  to  the  tax  in  case 
of  refusal  or  neglect,  etc.,  provided  in  section  3176  is  a  pen- 
alty. 

To  the  same  effect  the  Supreme  Oourt  in  Wright  v.  BldkesUe 
(101  n.  S.,  178)  uses  this  language.  <^ Another  point  made 
by  the  plaintiff  against  the  assessment  relates  to  the  50  per 
cent,  added  to  the  amount  of  the  succession  tax,  and  exacted 
by  way  of  penalty  for  refusing  to  make  a  return  as  required 
by  the  statute.  The  assessor  evidently  thought  that  he  was 
authorized  to  impose  the  penalty  prescribed  by  the  four- 
teenth section  of  the  act  of  1864,  •  •  •  which  was,  it  is 
true,  a  penalty  of  50  per  cent  of  the  tax  for  refusal  or  neg- 
lect to  make  a  list  or  return.'' 

Moreover,  in  tiie  customs  laws  what  is  called  an  ^^  addition  " 
to  the  tax  or  duty  has  been  treated  by  the  courts  as  a  penalty. 

By  the  seventeenth  section  of  the  act  of  August  30, 1842 
(5  Stat,  564),  and  by  section  8  of  the  act  of  July  30, 1846 
(9  Stat,  43),  if  the  invoice  of  goods  imported  was  less  by  up- 
wards of  10  per  cent,  than  the  appraisal  of  the  ofScer,  there 
was  ^^added^  to  the  duty  imposed  by  law  upon  the  goods 
when  fairly  invoiced  50  per  centum  by  the  earlier  law  and  20 
per  centum  by  the  later. 

These  acts  have  not  unfirequently  come  before  the  courts, 
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aud  though  the  particular  qaestion  does  not  seem  to  have 
been  raised,  that  is,  whether  the  addition  is  a  tax  or  pen- 
alty, still  it  is  in  almost  every  instance  called  a  penalty  and 
treated  as  stich,  as  if  there  conld  be  no  doubt  upon  the 
point  (See  Belcher  v.  Xairrenoe,  21  Howard,  251-256 ;  Man- 
hattan Oaa  Light  Oo.y  v.  MaxweUj  2  Blatchford,  405 ;  How- 
land  V.  Maxwell^  3  mL,  146;  Games  v.  Maxwell j  3  id.^  420; 
BannendaM  v.  Redfield,  4  M.,  223;  Bischof  v.  Maxwell,  4 
id,j  384.)  In  Spring  v.  Russell  (1  Lowell's  Decisions),  the 
judge  calls  the  like  provision  in  other  acts  a  <^  penal  duty." 
Such  no  doubt  it  is  in  section  3176,  Revised  Statutes.  It  is 
in  the  nature  of  punishment,  and  was  intended,  by  fear  of 
its  exaction,  to  induce  all  persons  holding  taxable  property 
to  make  out  lists  thereof  and  return  the  same  within  the 
time  prescribed  by  law. 

In  the  case  stated  in  your  letter  of  the  private  banker 
there  was  no  fraud  or  willful  negligence,  but  in  ignorance 
of  the  statute  he  failed  to  make  his  semi-annual  return.  As 
soon  as  he  had  knowledge  of  the  requirement  he  obeyed. 
The  penalty  is  less  than  $1,000. 

In  my  opinion  the  facts  bring  the  case  within  the  discre- 
tion of  the  Secretary  of  the  Treasury,  given  by  section  5293, 
Revised  Statutes,  to  remit  fines,  penalties,  and  forfeitures 
which  are  imposed  under  authority  of  any  revenue  law. 

Section  3120,  Revised  Statutes,  affords  no  relief  to  the 
party;  the  addition  to  his  tax  having  been  legally  made. 
(See  10  Opin.,  667.) 

Very  respectfoUy,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Ohables  J.  Foloeb, 

Secretary  of  the  Treasury. 
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CASE  OF  CHARLES  D.  COLEMAN. 

The  order  of  the  President  in  this  case,  of  March  3,  1869,  which  was 
rescinded  March  13^  1889,  being  executory  and  in  its  nature  revocable, 
and  having  remained  unexecuted  at  the  time  of  its  rescission,  was 
completely  annulled  thereby. 

A  general  officer,  commanding  a  military  department  in  July,  1865,  had 
no  power  to  appoint  a  court-martial  for  the  trial  of  an  officer  under 
his  command  where  he  was  himself  the  *'  accuser  or  prosecut4>r  " ;  nor 
could  such  power  be  imparted  to  him  otherwise  than  by  a  legisla- 
tive act. 

Department  of  Justice, 

August  2y  1882. 

Sir  :  I  have  examined  the  application  of  Mr.  Charles  D. 
Coleman,  dated  the  8th  ultimo,  in  connection  with  his  sup- 
plemental application  of  a  subsequent  date,  both  of  which 
were  referred  to  me  by  your  direction  lor  an  opinion  upon 
the  legal  questions  presented  therein.  The  facts  of  his  case, 
as  stated  in  the  original  application,  are  in  substance  the 
following : 

In  June,  1863,  the  applicant  was  appointed  by  the  Presi- 
dent provost-marshal  of  the  first  district  of  Missouri,  under 
the  act  for  enrolling  and  calling  out  the  national  forces,  etc., 
and  entered  upon  and  continued  in  the  discharge  of  the 
duties  of  that  office  until  June  17, 1865,  when  he  was  placed 
under  arrest  and  in  close  confinement  upon  charges  pre- 
ferred against  him  by  the  order  of  Major-Oeneral  Dodge, 
then  commanding  the  Department  of  the  Missouri.  He  was 
afterwards  brought  to  trial  on  such  charges  before  a  court- 
martial,  convened  by  the  order  of  General  Dodge,  convicted 
and  sentenced  {inter  alia)  <<  to  be  imprisoned  for  a  period  of 
seven  months  (and  thereafter  until  he  should  turn  over  a 
certain  sum  of  money),  at  such  place  as  should  be  designated 
by  said  commanding  general,  and  to  be  dishonorably  dis- 
missed from  the  service."  The  proceedings  and  sentence 
were  approved  by  General  Dodge,  and  the  sentence  carried 
into  execution  by  his  order ;  the  applicant  was  dishonorably 
dismissed  from  the  service,  and  imprisoned  in  the  Missouri 
penitentiary,  where  he  remained  in  confinement  until  April 
28, 1866,  when  he  was  discharged  by  the  United  States  cir- 
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ouit  coart  for  the  district  of  Missouri  on  a  writ  of  habeas 
corpus. 

The  applicant  further  states  in  substance,  that  (General 
Dodge  was  the  actual  accuser  in  the  case,  and  that  the  court- 
martial  was  changed  by  his  orders  (in  relieving  some  of  the 
members  thereof  from  longer  service  thereou)  ^'  subsequent 
to  all  the  material  evidence  having  been  produced." 

In  February,  1869,  the  applicant  presented  a  petition  to 
President  Johnson  *<  praying  for  a  reversal  of  such  convic- 
tion and  sentence,"  upon  which  the  President  made  the 
following  order: 

**  ExECUTiTB  Mansion,  March  3, 1869. 

^^  Oase  of  Ooleman,  G.  D.,  captain.  Convicted  of  fraud 
upon  (Government.    Eecommended  for  removal  of  disability. 

^*  Respectfully  referred  to  the  Secretary  of  War.  Let  the 
disabilities  be  removed  and  an  honorable  discharge  granted. 

"ANDREW  JOHNSON." 

Upon  the  recommendation  of  the  General  of  the  Army, 
dated  March  13, 1869,  that  the  foregoing  order  be  not  exe- 
cuted (such  recommendation  being  approved  by  the  Presi- 
dent), that  order  was  rescinded  by  an  order  of  the  Secretary 
of  War,  attested  by  "  Ed.  Schriver,  Inspector-General." 

The  applicant  claims  that  the  order  of  President  Johnson 
was  final,  that  its  rescission  was  unauthorized  and  illegal, 
and  should  be  disregarded,  and  that  it  should  be  executed. 

This  claim  in  my  opinion  is  not  well  founded.  The  order 
referred  to,  being  executory,  was  in  its  nature  revocable  at 
any  time  before  the  execution  thereof;  and  as  it  remained 
unexecuted  at  the  time  of  its  rescission  as  above,  such 
rcHcission  being  made  by  competent  authority  completely 
annulled  ft,  and  thenceforth  the  matter  stood  precisely  as 
if  such  ortler  had  never  been  issued. 

Some  elements  in  the  case  which  are  only  briefly  adverted 
to  in  the  original  application  are  presented  more  at  large  in 
the  supplemental  application.  In  the  latter  the  applicant 
states : 

^'By  a  report  made  by  the  Judge- Advocate-General,  dated 
December  16, 1865,  upon  a  review  of  the  case,  he  found  and 
determined  as  a  question  of  /oc^,  that  General  Dodge,  by 
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whose  order  the  coart-inartial  was  oouvened  for  my  trial, 
and  the  findings  and  sentence  of  such  court  were  approved 
and  carried  into  execntion,  was  the  a43tual  accuser  against 
me,  although  not  appearing  as  the  prosecutor  of  record,  and 
held  that  all  the  proceedings  in  the  case  were  void  ab  initio 
for  that  reason,  and  advised  that  I  be  released  and  restored 
to  my  office." 

By  a  supplemental  report  made  by  the  Judge- Advocate- 
Oeneral,  <lated  January  17, 1866,  while  adhering  to  the  fad 
thus  fouud  and  determined  by  him  in  his  previous  report-, 
that  General  Dodge  was  the  actual  accuser  in  the  case,  came 
to  the  conclusion,  as  a  matter  of  law,  that  the  action  of 
General  Dodge  in  thus  convening  such  court,  aud  in  thus 
approving  of  the  findings  and  sentence,  aud  in  thus  carrying 
such  sentence  into  execution,  was  authorized  and  lawful^ 
notwithstanding  he  was  the  actual  accuser,  by  reason  of  an 
indorsement  upon  the  papers  relating  to  the  case,  of  which 
the  following  is  a  copy : 

'<  Referred  to  Major-General  Dodge,  commanding  the  De- 
partment of  Missouri,  with  directions  to  secure  the  money  in 
question,  and  to  bring  the  parties  to  justice.  By  order  of 
the  Secretary  of  War. 

«C.  A.  DANA, 
*^  Assistant  Secretary  of  War.^ 

Hereupon  the  applicant  proposes  the  following  question : 
^<  Gould  General  Dodge,  as  commandant  of  the  Depart- 
ment of  Missouri,  in  the  month  of  July,  1865,  have  lawfully 
convened  a  court-martial  for  the  trial  of  a  subordinate  officer 
under  bis  command,  in  a  case  in  which  he  was  the  actual 
accuser,  upon  such  direction  of  the  Secretary  of  War  as  herein 
before  set  forth ;  or  could  he  have  lawfully  approved  of  the 
findings  and  sentence  of  a  court  thus  convened,  and  carried 
such  sentence  into  execution,  extending  to  the  dismissal  of 
such  officer  from  the  service ;  and  if  General  Dodge  was  the 
actual  accuser,  as  thus  found,  are  the  findings,  conviction, 
aud  sentence  of  such  court  valid  or  invalid  f 

Under  the  sixty  fifth  article  of  war  (act  of  April  10, 1806, 
chap  20),  "  any  general  officer  commanding  an  army  or  col- 
onel commanding  a  separate  department,"  was  authorized 
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to  appoint  general  courts- martial  whenever  necessary.  But 
by  the  act  of  May  29,  l^<30,  chapter  179,  it  was  provided 
that  whenever  such  general  officer  or  colonel  shall  be  the 
*^  accuser  or  prosecutor  "  of  any  officer  in  the  Army  under  his 
command,  the  general  court-martial  for  the  trial  of  the  ac- 
cused shall  be  appointed  by  the  President,  and  furthermore, 
that  the  proceedings  and  sentence  of  the  court  shall  be  sent 
directly  to  the  Secretary  of  War,  to  be  laid  before  the  Presi- 
dent for  his  approval  or  orders  in  the  case.  The  act  of  De- 
cember 24,  1861,  chapter  3,  which  gave  to  the  commander 
of  a  division  or  of  a  separate  brigade  power  to  convene  gen- 
eral courts-martial  in  time  of  war  also  contained  a  provision 
that  when  such  commander  shall  be  the  accuser  or  prose- 
cutor, the  court  shall  be  appointed  by  the  next  higher  com- 
mander. The  purpose  of  these  provisions  in  the  acts  of  1830 
aud  1861,  limiting  the  authority  vested  in  the  officers  men- 
tioued  to  appoint  general  courts-martial,  is  obviously  to 
guard  against  results  which  would  not  be  in  harmony  with 
a  proper  sense  of  justice,  and  which  might  ensue  if  the  offi- 
cer by  whom  the  charge  is  made,  and  who  is  interested  in 
the  issue,  were  permitted  to  detail  the  members  of  the  court 
which  is  to  try  the  accused,  the  danger  being  that  such  offi- 
cer, under  the  influence  of  a  strong  feeling  against  the  ac- 
cused, might  select  those  who  are  hostile  to  the  latter  or 
unduly  biased  in  his  own  favor,  and  who,  for  that  reason, 
would  be  less  able  to  render  a  fair  judgment  in  the  case. 
And  it  is  very  clear  that,  by  force  of  these  provisions,  an 
officer  in  command  of  an  army  or  a  department,  etc.,  had,  at 
the  period  to  which  the  present  case  refers,  no  power  to  ap- 
point a  general  court-martial  for  the  trial  of  an  officer  under 
his  command  where  he  was  himself  the  ^<  accuser  or  prose- 
cutor ; "  nor  could  such  power  be  imparted  to  him  otherwise 
than  by  a  legislative  act.  It  is  unnecessary  to  add  that  the 
appointing  of  a  court-martial,  convened  by  an  official  with- 
out authority  to  appoint  it,  would  be  void  and  would  have 
no  effect. 

I  submit  then,  in  answer  to  the  above  question  (especially 
the  last  clause  thereof),  that  if  General  Dodge  was  the  actual 
accuser  in  the  case  under  consideration,  the  court-martial 
by  which  the  applicant  was  tried  was  illegally  constituted 
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and  the  flndiDgs  and  sentence  thereof  were  consequently 
void.  Whether  the  fact  in  that  regard  be,  as  it  is  here, 
hypothetically  stated,  is  a  subject  upon  which  I  express  no 
opinion ;  it  not  being  within  the  province  of  the  Attorney- 
General  to  determine  questions  of  fact 

I  have  the  honor  to  be,  your  obedient  servant, 

BENJAMIN  HARRIS  BRBWSTER. 
The  President. 


EXPENSES  OF  LAST  SICKNESS. 

The  Commissioner  of  PeDsions  is  not  invested  with  power  to  andit  and 
adjust  accounts  for  the  last  sickness  and  burial  of  deceased  pensioners 
arising  under  section  471ti,  Revised  Statutes.  This  power  belongssolely 
to  the  proper  accounting  officers  of  the  Treasury  by  virtue  of  section 
236,  Revised  Statutes. 

Department  of  Justice, 

August  3,  1882. 

Sir  :  The  question  presented  by  the  letter  of  the  Second 
Comptroller,  referred  to  in  and  accompanying  your  communi- 
cation of  the  8th  'July  ultimo,  requesting  my  opinion,  is 
whether  the  accounts  presented  by  persons  who  have  borne 
the  expenses  of  '^  the  last  sickness  and  burial "  of  deceased 
pensioners,  under  section  4718  of  the  Revised  Statutes,  must 
be  audited  and  adjusted  in  the  Treasury  by  the  accounting 
officers  after  an  examination  of  the  original  vouchers  and 
papers,  or  whether  the  Commissioner  of  Pensions  may  deter- 
mine Anally  the  amount  properly  due  for  such  expenses,  and 
by  withholding  the  original  vouchers  from  the  accounting 
officers  compel  them  to  audit  and  allow  such  claims  upon  the 
mere  certificate  of  that  officer. 

It  is  conceded  by  the  Comptroller  in  his  letter  that  the 
Commissioner  of  Pensions  is  authorized  to  decide  who  are 
entitled  to  be  pensioners  and  the  amounts  to  be  paid  to  them, 
respectively,  as  such,  and  thathis  decision  is  to  that  extent 
conclusive  as  to  the  accounting  officers ;  but  he  insists  that 
claimants  for  reimbursement  of  expenses  of  the  last  sickness 
and  burial  of  pensioners  are  not  in  any  sense  on  the  footing 
of  pensioners,  and  that  the  ascertainment  and  allowance  of 
the  different  items  of  such  expense  belong  exclusively  to 
the  accounting  officers  of  the  Treasury. 
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Sectioo  4718,  Revised  Statutes,  provides  that  when  a  pen- 
sioner, or  a  person  entitled  to  a  pension  and  <'  having  an  ap* 
plication  therefor  pending, "  shall  die,  not  leaving  a  widow  or 
child  him  surviving,  ^<  no  payment  whatsoever  of  the  accrued 
pension  shall  be  made  or  allowed,  except  so  much  as  may  be 
necessary  1o  reimburse  the  person  who  bore  the  expenses  of 
the  last  sickness  and  burial  of  the  decedent,  in  cases  where 
he  did  not  leave  sufiScient  assets  to  meet  such  expenses." 

It  may  be  assumed  as  established  that  the  decision  of  the 
Oommissioner  of  Pensions  placing  a  person  on  the  pension 
roll,  and  fixing  the  amount  of  his  pension,  is  conclusive,  and 
consequently  that  in  settling  the  accounts  of  pension  agents 
the  accounting  officers  have  no  authority  to  go  behind  the 
pensioner's  certificate. 

It  must  be  taken  as  equally  clear  that,  as  the  pension  law 
determines  the  amounts  to  be  paid  the  various  pensioners, 
the  action  of  the  Commissioner  of  Pensions,  in  allowing  or 
directing  payment  of  a  pension,  cannot  be  said  to  ever  in- 
volve an  accounting,  in  any  proper  sense  of  that  term. 

An  examination  of  the  various  provisions  under  the  title 
^<  pensions*'  in  the  Revised  Statutes  will  show  that,  with  the 
exception  of  said  section  4718,  there  is  not  one  that  calls  for 
the  auditing  and  settling  of  accounts,  and  that  there  is  an 
entire  absence  of  any  direct  or  express  intention  that  the 
Commissioner  of  Pensions  should  have  the  power  to  audit  ac- 
counts. So  far  from  it,  indeed,  the  law  withholds  from  him 
the  power  to  administer  oaths,  which  is  expressly  conferred  on 
the  Auditors  of  the  Treasury  that  they  may  take  testimony 
^<in  any  case  in  which  they  may  deem  it  necessary  for  the 
due  examination  of  the  accounts  with  which  they  shall  be 
charged."    (Sec.  297,  Rev.  Stat.) 

Congress  has  provided  an  admirable  system  for  the  ad- 
justment of  public  accounts  (chaps.  3  and  4,  Rev.  Stat.),  and 
has  declared  that  *<  all  claims  and  demands  whatever  by  the 
United  States  or  against  them,  and  all  accounts  whatever  in 
which  the  United  States  are  concerned,  either  as  debtors  or 
ascreditors,  shall  be  settled  and  adjusted  in  the  Department  of 
the  Treasury «"  (Sec.  236,  Rev.  Stat)  This  system  has  been 
in  operation  from  the  foundation  of  the  Government,  and 
there  can  be  no  doubt  as  to  the  general  intention  of  Congress 
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that  all  nnliqaidated  demands  against  the  Go vern men t  shall 
be  adjusted  by  the  accoanting  officers  forming  the  system. 

Whether  we  regard  sections  4718  and  236  as  holding  the 
same  relation  to  one  another  as  when  the  former  was  section 
25  of  the  act  of  3rd  March,  1873,  and  the  latter  section  3  of  the 
act  of  3rd  March,  1817,  or,  since  the  enactment  of  the  Revised 
Statutes,  parts  of  one  and  the  same  statute,  I  perceive  no 
ground  whatever  for  holding  that  section  4718  was  intended 
to  restrict  or  qualify  the  declaration  contained  in  section  236, 
that  all  demands  and  accounts  whatever  against  the  Gtovem- 
ment  shall  be  audited  and  adjusted  in  the  Treasury. 

It  is  the  first  duty  of  the  exponder  of  several  cognate  stat- 
utes, or  of  several  provisions  of  the  same  statute,  to  give 
them  all  a  harmonious  interpretation,  and  nothing  short  of 
some  irreconcilable  repugnancy  can  justify  him  in  imputing 
to  the  legislature  confused  or  inconsistent  intentions. 

From  the  time  of  the  passage  of  the  act  of  1873  until  a  very 
recent  date,  according  to  the  Comptroller's  letter,  these  two 
provisions  have  been  treated  as  in  perfect  harmony,  and 
accounts  under  section  4718  have  been  audited  and  adjusted 
by  the  accounting  officers  after  an  examination  of  the  original 
vouchers  and  papers  in  the  accustomed  way,  and  it  is  only 
by  a  strained  construction  of  this  section  that  any  collision 
between  it  and  section  236  is  now  produced. 

It  follows,  therefore,  that  the  Commissioner  of  Pensions  has 
no  authority  to  audit  and  adjust  accounts  under  said  section 
4718,  Revised  Statutes. 

It  is  proper  to  add  that  my  opinion  of  the  28th  April,  1882, 
which  the  Comptroller  says  has  been  invoked  as  an  authority 
for  the  new  interpretation  of  section  4718,  does  not  conflict 
with  this  opinion.  In  the  former  it  was  held  that  Congress 
intended  that  a  decision  of  the  Commissioner  of  Pensions  as 
to  the  amount  demandable  by  a  pensioner  should  be  conclu- 
sive, while  this  opinion  holds  that  Congress  had  no  intention 
to  invest  that  officer  with  the  power  to  audit  and  adjust 
accounts  under  section  4718.  The  language  of  each  opinion 
must  be  taken  in  connection  with  its  subject-matter. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 

The  Seobetabt  of  the  Tbeasubt. 
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REGISTRY  OF  VESSELS. 

A  TegiBtered  TiMsel  of  the  United  States,  wholly  and  continnoiuly  owned 
hy  a  eitizen  of  the  United  States,  does  not  forfeit  herprivilegee  as  sach 
by  baying  been  employed  under  a  foreign  flag  since  the  rebellion. 

An  Amerioan  bailt  yessel,  wholly  and  continuously  owned  by  a  citizen  of 
the  United  States,  but  as  yet  unregistered,  may  be  admitted  to  registry, 
althoagh  she  has  sailed  under  a  foreign  flag  since  the  rebellion. 

DEPARTMENT  OF  JUSTICE, 

Auffust  16, 1882. 
Sir:  The  qaestions  sabmitted for  my  opinion  in  yoar  com- 
manication  of  the  21at  July  ultimo  are : 

(1)  **Can  avessel,  bnilt and  registered  in  the  United  States 
since  the  close  of  the  rebellion,  but  which  has  been  employed 
under  a  foreign  flag,  though  in  the  continuous  ownership  of 
a  citizen  of  the  United  States,  be  again  admitted  to  registry 
as  a  vessel  of  the  United  States  without  the  authority  of  a 
special  act  of  Gongress  t 

(2)  <<Oan  a  vessel,  built  and  owned  as  above  described, 
which  was  never  registered  as  a  vessel  of  the  United  States, 
but  which  has  been  placed  under  a  foreign  flag  immediately 
after  having  been  built,  be  admitted  to  registry  without  such 
special  act  of  Congress  f  " 

I  will  consider  these  questions  in  their  order. 

1.  A  vessel  to  be  entitled  to  registry  under  our  naviga- 
tion laws  must  have  been  built  within  the  United  States,  or 
captured  in  war  by  citizens  of  the  United  States  and  con- 
demned as  prize,  or  adjudged  to  be  forfeited  for  breach  of  the 
laws  of  the  United  States,  or  wrecked  in  our  waters  and  pur- 
chased and  repaired  by  a  citizen  of  the  United  States,  pro- 
vided the  repairs  amount  to  three-fourths  of  the  cost  of  the 
vessel  when  so  repaired,  and  must  in  each  case  be  wliolly 
owned  by  a  citizen  or  citizens  of  the  United  States  and  com- 
manded by  a  citizen  thereof. 

A  registered  vessel  of  the  United  States  may  be  denation- 
alized permanently  or  temporarily  in  several  ways,  namely : 
by  voluntary  sale  to  a  foreigner;  or  by  capture  and  condem- 
nation under  the  authority  of  a  foreign  power,  saving,  how- 
ever, to  the  owner  at  the  time  of  such  capture  and  condem- 
nation, by  e^sartof  jus  postliminii J  the  right  to  a  new  register 
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if  be  should  regain  his  lost  property  in  snch  vessel ;  or  by 
having  sailed  under  the  flag  and  enjoyed  the  protection  of  any 
foreign  government  during  the  rebellion;  or  by  the  owner  of 
any  interest  in  her  usually  residing  in  a  foreign  country,  but 
during  such  residence  only,  unless  such  owner  be  a  consul  of 
the  United  States,  or  the  agent  for  and  partner  in  some  house 
of  trade  consisting  of  citizens  of  the  United  States  actually 
carrying  on  trade  within  the  United  States;  or  by  the  owner 
of  any  interest  in  her,  being  a  naturalized  citizen  of  the  United 
States,  residing  more  than  one  year  in  his  native  country,  or 
two  years  in  any  other  foreign  country,  unless  such  person  be 
a  consul  or  other  public  agent  of  the  United  States,  saving 
that  in  such  case  snch  vessel  may  have  a  new  register  if  sold 
in  good  faith  to  a  citizen  of  the  United  States.  (Sees.  4132, 
4133,  4134,  4135,  4136,  4165,  Bev.  Stat) 

These  are  the  several  conditions  in  which  vessels  may  enjoy 
or  forfeit  the  privileges  of  registration  under  our  navigation 
laws.  Considering  the  care  with  which  these  laws  have  been 
framed,  it  would  seem  but  reasonable  to  conclude  that  if  Con- 
gress had  intended  that  a  vessel  with  an  American  register, 
and  continuously  owned  by  a  citizen  of  the  United  States, 
should  forfeit  her  privileges  as  such  by  sailing  under  the  pro- 
tection of  a  foreign  flag  since  the  close  of  the  rebellion,  such 
Intention  would  have  been  clearly  expressed.  The  silence  of 
Congress  on  this  head,  and  the  precision  and  particularity 
with  which  it  has  set  forth  the  cases  in  which  the  benefits  of 
registration  may  be  lost,  alike  forbid  any  resort  to  implica- 
tion for  the  purpose  of  raising  other  grounds  of  forfeiture, 
especially  when  the  effect  of  doing  so  must  be  to  abridge  the 
rightB  of  our  own  citizens  and  diminish  our  tonnage.  To 
hold  otherwise  would  be  to  violate  one  of  the  best-settled 
canons  of  interpretation,  that  the  enumeration  of  excepted 
cases  strengthens  the  application  of  a  statute  to  cases  not 
excepted. 

1  am  therefore  of  opinion  that  a  registered  vessel  of  the 
United  States,  wholly  and  continuously  owned  by  a  citizen 
or  citizens  of  the  United  States,  does  not  forfeit  her  privileges 
as  such  by  the  fact  of  having  sailed  under  the  protection  and 
flag  of  a  foreign  power  since  the  rebellion. 

2.  The  same  reasoning  also  conducts  me  to  the  opinipn, 
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in  answer  to  the  second  qaestion,  that  an  American-built  ves- 
sel, wholly  and  continnoosly  owned  by  a  citizen  or  citizens 
of  the  United  States,  but  as  yet  nnregisteied,  is  entitled  to 
registry,  albeit  she  has  sailed  under  the  protection  and  flag 
of  a  foreign  power  since  the  rebellion.  Until  Congress  has 
said  that  the  employment  of  such  a  vessel  in  the  home  or  co- 
lonial trade  of  another  power  shall  debar  her  from  taking  out 
an  American  register,  her  right  to  do  so  exists  in  full  force. 
The  statute  permits  registry,  but  does  not  command  it. 
Very  respectfully,  your  obedient  servant, 

S.  P.  PHILLIPS, 
Acting  Attomey-OeneroL 
Hon,  Ohablbs  J.  Folgeb, 

Secretary  of  the  Treaewry. 


CONTBACT  WITH  THE  OSAGE  NATION  OF  INDIANS. 

Upon  the  facts  stated :  Advittd  that  Charles  Ewing,  esq.,  is  entitled  to 
the  compensation  charged  in  his  account  for  seryioes  rendered  the 
Osaice  Nation  of  Indians  under  a  contract  therewith,  executed  in  com- 
pliance with  the  law  respecting  contracts  with  Indians,  dated  Feh- 
roary  14|  1877. 

Depabtmknt  OF  Justice, 

August  21, 1882. 

Sib  :  I  have  examined  the  case  of  Charles  Bwing,  esq.,  to 
whose  letter  addressed  to  you  on  the  7th  instant  yon  invite 
my  attention,  and  aslc  for  an  expression  of  my  views  upon 
the  questions  arising  upon  the  facts  therein  stated. 

Mr.  Swing's  statement  shows  that  in  a  contract  with  him 
dated  the  14th  day  of  February,  1877,  entered  into  by  the 
Usage  Nation  of  Indians  through  its  duly-accredited  agents 
(the  said  contract  being  drawn  up  and  executed  in  com- 
pliance with  the  law  regulating  contracts  with  the  Indians^ 
section  2103,  Revised  Statutes),  it  is  stipulated  that  Mr. 
Ewing  should  receive  7^  per  cent,  of  all  moneys  that  he 
should  cause  to  be  passed  to  the  credit  of  said  nation  in  the 
Treasury  of  the  United  States.  The  Osages  claimed  that 
large  sums  of  money  were  due  them,  or  should  in  law  and 
justice  be  placed  to  their  credit,  chiefly  for  their  lands  in 
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Kansas  taken  and  sold  or  otherwise  disposed  of  by  the 
United  States;  and  the  services  to  be  rendered  by  Mr. 
Ewing  were,  among  other  things,  the  obtaining  settlements 
from  the  United  States  and  caasing  the  moneys  which  in 
justice  belonged  to  the  Osages  to  be  placed  to  their  credit 
at  the  Treasury  of  the  United  States. 

Tlie  contract  was  duly  approved  by  the  Commissioner  of 
Indian  Affiiirs  and  by  the  Secretary  of  the  Interior^  pur- 
suant to  section  2103,  Revised  Statutes. 

Under  this  contract  Mr.  Ewing  has  rendered  very  im- 
portant and  valuable  services,  and  has  caused  large  sums 
of  money  to  be  deposited  in  the  Treasury  of  the  United 
States  to  the  credit  of  the  Osages.  As  required  by  section 
2104,  Revised  Statutes,  he  has  made  affidavit  of  his  services 
and  presented  his  accounts.  The  Secretary  and  the  Com- 
missioner have  certified  that  he  has  complied  with  and  ftil- 
fiUed  the  contract  (sec.  310i,  Rev.  Stat),  and  they  have  ap- 
proved the  accounts  for  his  compensation.  The  accounts,  two 
in  number,  have  been  passed  by  the  Second  Comptroller  and 
have  been  paid,  except  a  portion  of  the  last  one. 

This  account,  appnyc^  as  aforesaid,  was  for  $17,706.27, 
which  is  7}  per  cent  upon  $236,083.88  placed  to  the  credit 
of  the  Osages  in  the  Treasury. 

The  Second  Comptroller  excepted  from  this  account  the 
percentage  on  an  item  of  $70,096.12,  which  he  postponed  for 
fiirther  examination. 

This  sum  was,  without  agreement  or  treaty  with  or  au- 
thority from  the  Osages,  taken  from  their  funds  by  the 
United  States  and  paid  over  to  the  Oherokees  in  paym^it 
for  lands  in  the  Indian  Territory  purchased  of  them  for  the 
u»e  Hud  for  the  settlement  in  that  Territory  of  the  Kaw  or 
Kansas  tribe  of  Indians.  There  was  no  privity  between 
the  Osages  and  the  Eaws.  There  was  no  indebtedness  of 
the  latter  to  the  former.  Clearly  the  United  States  assumed 
the  obligation  to  reimburse  the  Osages.  They  had  a  right 
to  look  to  the  Government  of  the  United  States  as  their 
debtor,  but  they  were  not  credited  with  the  money  in  the 
Treasury.  There  was  nothing  to  show  that  the  United 
States  recognized  the  indebtedness. 

In  the  review  of  the  accounts  of  the  Osage  Nation  with 
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the  United  States,  which  by  the  contract  Mr.  E  wing  was  bound 
to  make,  this  error  was  discovered  and  broaght  to  the  at- 
tention of  the  Secretary,  and  the  result  was  that  the  sum 
named  above  was  passed  to  the  credit  of  the  Osages. 

Now  it  is  nought  to  the  purpose  to  say  that  the  Osage 
Nation  would  have  been  reimbursed  so  soon  as  lands  enough 
in  Kansas  belonging  to  the  Eaws  could  be  sold.  Non  constat 
that  this  would  ever  happen.  The  first  question  is,  upon 
whom  was  the  obligation  in  the  first  instance  to  pay  back  the 
money  t  But,  as  already  intimated,  this  question  has  been 
decided  by  competent  authority,  and  in  accordance  with  the 
decision  the  money  has  been  credited  to  the  Secretary  of  the 
Interior  as  trustee  for  the  Osages. 

I  cannot  aonbt  that  this  result  was  brought  about  by  Mr. 
Swing's  efforts,  executed  in  strict  performance  of  his  con- 
tract  The  Secretary  of  the  Interior  in  his  letter  of  July  11, 
1881,  to  the  Commissioner  of  Indian  Affairs,  recounts  at 
length,  and  with  much  particularity,  the  services  rendered 
by  Mr.  Ewing,  and  says  in  conclusion  that  the  Indians  are 
reaping  the  benefits  of  those  services,  and  in  view  of  the 
sworn  statement  contained  in  his  aflidavit  of  May  18,  1880, 
accompanying  his  accounts,  it  is  clear  that  the  money  of 
which  he  claims  a  percentage  was  caused  to  be  passed  to  the 
credit  of  the  Indians  by  Mr.  Ewing  within  the  intent  and 
meaning  of  the  contract. 

I  concur  in  this  conclusion.  The  sum  now  in  question  is 
part  of  the  account  referred  to  by  the  Secretary.  It  was 
due  at  the  date  of  the  contract,  and  should  in  law  and  jus- 
tice have  been  placed  to  the  credit  of  the  Osages.  Through 
Mr.  Ewing's  services  it  has  been  so  credited.  He  is  there- 
fore entitled  to  the  compensation  agreed  upon — ^that  is,  7^ 
per  cent,  upon  $70,096.12;  for  the  full  sum  was  deposited  in 
the  Treasury,  no  deduction  having  been  made  on  account 
of  Mr.  Ewing's  fees. 

His  letter  of  August  7,  addressed  to  the  Secretary,  is  here- 
with returned. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HAEBIS  BBEWSTBB. 

Hon.  H.  M.  Tbllbr, 

Secretary  of  the  Interiar. 
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COLONEL  SWAYNE'S  CASE. 

S.,  while  a  m^jor-general  of  voluiiteera,  was,  in  July,  1866,  appointed 
colonel  of  the  Forty-fifth  United  Statee  Infantry,  and  on  September  10, 
1866,  accepted  the  appointment  and  took  the  oath  of  office.  From 
that  time  until  Aagnst  :U,  1867,  when  he  was  mustered  out  of  service  as 
a  major-general  of  volnuteers,  he  continued  to  draw  the  pay  of  a  migor- 
general :  Held,  that  the  settlements  made  by  the  accounting  officers  in 
the  luatler  of  his  pay  as  mtgor-general  are  conclusive  upon  the  execu- 
tive department  of  the  Government,  and  can  not  be  re-opened. 

Department  op  Justice, 

August  29,  1882. 

Sir  :  The  case  of  Ool.  Wager  Swajne,  presented  in  your 
commanication  of  tbe  8th  instant,  and  in  the  letter  of  the 
Comptroller  referred  to  in  and  accompanying  it,  is  as  fol- 
lows :  Colonel  Swayne  is  entitled  to  a  certain  allowance  as 
a  percentage  increase  on  his  retired  pay.  On  the  28th  Jaly, 
1866,  he  being  then  a  major-general  of  volunteers,  was  ap- 
pointed colonel  of  the  Forty-fifth  United  States  Infantry, 
and  on  10th  September,  1866,  accepted  the  appointment  in 
writing  and  took  the  oath  of  office.  From  the  time  of  his 
appointment  as  colonel  to  31st  Angast,  1867,  when  he  was  in 
terms  mastered  out  of  the  service  as  a  msgor-general  of  vol- 
unteers, Colonel  Swayne  continued  to  draw  the  pay  of  a  m%)or- 
geueral.  The  question  for  opinion  is,  whether  the  Govern- 
ment is  entited  to  set  against  his  allowance  for  percentage 
increase  so  much  of  the  pay  received  by  him  as  major-gen- 
eral from  the  10th  September.  1866,  the  date  of  his  accept- 
ance of  the  appointment  of  colonel,  to  31st  August,  1867, 
when  he  was  mustered  out  of  service  as  a  major-general  of 
volunteers,  as  represents  the  excess  of  a  major-general's  pay 
over  that  of  a  colonel. 

I  am  of  opinion  that  upon  principles  of  administrative  pol- 
icy, which  ought  to  be  considered  firmly  established,  the  set- 
tlements between  Colonel  Swayne  and  the  accounting  offi- 
cers in  the  matter  of  his  pay  as  a  major-general  of  volunteers 
are  conclusive  upon  the  executive  department  of  the  Gov- 
ernment, and  can  not  be  re-opened  in  the  way  indicated. 

In  HedricVs  case  (16  C.  Cls.  B.  88)  it  was  held  that  settle- 
ments with  a  supervisor  of  internal  revenue,  crediting  him 
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with  clerk  hire  paid  to  a  person  who  was  at  the  same  time  a 
ganger,  and  who  therefore  conld  not  legally  receive  compen- 
sation as  clerk,  were  condnsiv^e  on  the  judicial  department 
of  the  Government,  and  that  the  Government  could  no  more 
recover  back  money  paid  under  a  mistake  of  law  than  an 
individual.  That  case  and  Oolonel  Swayne's  seem  to  be  identi- 
cal in  principle,  assuming  argumenti  gratia  that  the  allow- 
ance of  a  major-general's  pay  to  Colonel  Swayne  after  his 
appointment  as  colonel  was  mistaken.  But  in  disposing  of 
this  case  it  is  not  necessary  that  I  should  go  further  than  to 
hold  that  the  settlements  with  Oolonel  Swayne  are  conclusive 
upon  the  executive  department  of  the  Government. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 
The  Seorbtabt  of  War. 


SOLDIERS'  HOME. 

In  paoaing  upon  reoommendAtions  made  by  the  Board  of  Commissionera 
of  the  Soldiers'  Home  under  section  4816,  Revised  Statntes,  the  Secre- 
tary of  War  is  invested  with  a  discretionary  power  to  approve  or  dis- 
approve the  same. 

Department  op  Justice. 

August  30,  1882. 

Sir:  I  hare  considered  the  question  proposed  in  yonr  let- 
ter of  the  26th  instant,  and  herewith  send  my  opinion. 

Yon  ask  whether  yon  have  discretion  in  passing  npon  rec- 
ommendations made  by  Commissioners  of  the  Soldiers'  Home 
under -section  4816  of  the  Revised  Statutes. 

The  quescion  you  propound  is  not  without  its  difficulties. 
My  first  Impression  upon  reading  the  section  you  desire  me 
to  construe  was  that  you  had  no  discretion.  A  cursory  read- 
ing of  the  act  would  seem  to  confine  the  power  given  under 
it  to  the  Board  of  Oommissioners.  The  language  of  that  sec- 
tion, so  far  as  important  here,  is : 

<<  The  officers  of  the  Soldiers'  Home  shall  consist  of  a  gov- 
ernor,   •    •    •    and  the  officers  shall  be  taken  from  the 
Army,  and  appointed  or  removed  from  time  to  time,  as  the 
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interests  of  the  institution  may  require,  by  the  Secretary  of 
War,  on  the  recommendation  of  the  Board  of  Commissioners.'' 

After  study  and  examination  of  the  subject,  my  opinion  is 
that  ^'the  interests  of  the  institution  "  mentioned  in  the  sec- 
tion are  committed  jointly  to  the  Secretary  and  the  Ck)m- 
missioners :  that  is,  the  Secretary  of  War,  ia  acting  under 
that  section,  is  to  act  in  view  of  those  interests,  as  well  as 
the  Oommissioners.  His  authority  is  limited  to  the  negative 
upon  their  ^<  recommendations,"  and  their  reoonunendations 
are  limited  in  section  4816  to  persons  ^^  taken  fh>m  the  Army." 

This  limitation,  however,  does  in  neither  case  forbid  or  pre- 
vent discretion  or  responsibility  within  the  sphere  of  its  ex- 
ercise. The  Secretary  does  not  act  as  a  mere  clerk  or  min- 
isterially in  passing  upon  the  recommendationof  the  Board. 
The  recommendation  implies  that  the  person  to  whom  it  is 
addressed  is  to  consider  it.  The  word  '^recommendation" 
does  not  mean  command,  order,  direct,  or  even  appoint.  It 
is  equivalent  to  submit,  suggest,  or  indicate.  The  Commis- 
sioners are  ofScersof  the  Army,  under  the  immediate  control 
of  the  Secretary  of  War,  and  it  would  be  an  official  anomaly 
to  have  them,  by  the  mere  force  of  the  interpretation  of  the 
act,  invested  with  absolute  power  over  the  discretion  of  their 
superior,  the  Secrectary,  in  any  matter  that  relates  to  the 
Army,  or  is  connected  with  the  Army,  or  the  Department  of 
War. 

If  these  Commissioners  were  to  recommend  an  officer  on 
actual  duty,  and  whose  services  were  needed  in  the  command 
that  he  held,  it  can  not  be  maintained  that  the  mere  act  of 
their  recommendation  would  oblige  the  Secretary  to  transfer 
him  to  this  position  from  that  line  of  duty  where  he  was,  in 
the  judgment  of  the  Secretary,  most  useful. 

The  act  of  1870,  section  1259,  provides  that  retired  offi- 
cers of  the  Army  may  be  assigned  to  duty  at  the  Soldiers' 
Home  upon  a  selection  by  the  Commissioners,  approved  by 
the  Secretary  of  War.  In  the  case  presented  the  Commis- 
sioners have  selected  a  retired  officer,  and  the  Secretary  of 
War  may  approve  or  disapprove  of  this  selection. 

Again,  in  section  1415  of  the  act  of  1851:  <*The  majority 
of  the  Commissioners  shall  also  have  power  to  establish, 
from  time  to  time,  regulations  for  the  general  and  internal 
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direction  of  the  institation,  to  be  submitted  to  the  Secre- 
tary of  War  for  approval^"  etc.  **  For  approval."  Thus  it 
will  be  seen  that  in  the  other  part  of  the  laws  or  statutes  re- 
lating to  this  institution  and  to  the  power  of  the  Oommis- 
sioners  the  joint  authority  of  the  Secretary  of  War  is  recog- 
nised. He  has  power  to  approve.  The  whole  policy  of  this 
law,  and  of  all  law  regulating  and  prescribing  the  relations 
of  officers  to  the  Secretary  of  War,  is  to  make  them  subordi- 
nate to  his  command  and  subject  to  his  discretion. 

The  Governor  of  the  Soldiers'  Home  is  an  officer  of  the 
United  States,  and  witMn  the  second  clause  of  the  second 
section  of  Article  II  of  the  Constitution,  and  as  such  his  ap- 
pointment is  necessarily  to  be  made  either  by  the  President 
in  conjunction  with  the  Senate,  or  by  the  President  alone, 
or  a  court  of  law,  or  a  head  of  a  Department 

In  view  of  that,  it  must  be  assumed  that  Congress  intended 
the  fiinction  of  appointment,  in  the  full  constitutional  sense, 
should  be  performed  by  the  Secretary  of  War.  Ho  part  of 
that  function  has  been  intended  to  be  invested  in  the  Board 
of  Commissioners.  Appointments  to  office  under  the  Consti- 
tution is  one  of  the  highest  executive  functions,  and  includes 
discretion.  To  give  that  discretion  to  any  other  person  than 
those  named  in  the  Constitution  is  in  effect  to  vest  such  ap- 
IK>intment8  in  such  other  persons ;  and  so  to  divest  the  head 
of  a  Department  of  any  element  necessarily  included  in  an 
appointment  to  office  is  in  effect  to  divest  him  of  the  power 
of  appointment,  and  so  to  evade  the  constitutional  provisions. 

I  submit  that  while  it  is  competent  for  the  legislature  to 
define  any  one  way  or  another  a  sphere  within  which  an  ap- 
pointment is  to  be  made,  yet  that  the  appointment  itself,  in 
the  constitutional  sense  of  that  word,  resides  in  the  Secre- 
tary. Appointment,  in  the  sense  employed  in  section  4816, 
is  an  executive  act,  as  meant  by  the  court  and  as  expressed 
by  the  court  in  the  case  of  Decatur  vs.  PatMingy  on  page 
616  of  14  Peters,  and  again  asserted  in  Oaines  vs.  Thompsony  in 
7  Wallace,  351,  and  frequently  elsewhere. 

The  presumption  is  that  any  duty  imposed  by  statute  upon 
a  head  of  a  Department  is  an  executive  duty  as  contra-dis- 
tinguished from  ministeriaL  It  would  require  a  definite  as- 
sertion in  the  context  of  a  statute  to  make  such  an  act  min- 
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isterial.  The  implication  in  this  statate,  apart  from  all  that 
I  have  said  in  connection  with  the  constitntional  provision, 
is  that  the  act  of  the  Secretary  was  meant  to  be  discretion- 
ary. Where  a  compound  act  is  to  be  performed  by  officers 
of  a  lower  and  a  higher  grade,  so  much  of  that  act  as  is  to 
be  performed  by  the  latter  partakes  of  the  character  suita- 
ble to  his  relative  dignity ;  that  is,  the  higher  functions  in- 
volved in  the  act  remain  with  him.  1  am  of  the  opinion  that 
you  have  a  discretion. 

Since  I  have  investigated  this  matter,  at  my  request  you 
caused  a  search  to  be  made  in  the  records  of  your  Depart- 
ment, so  that  I  might  learn  what  had  been  heretofore  done 
by  the  Commissioners  and  the  different  Secretaries  that  re- 
lated to  this  subject,  and  you  have  furnished  me  with  the 
record  of  the  proceedings  of  the  Board  in  1858  in  the  case  of 
Colonel  Payne.  In  the  letter  of  the  Board,  signed  by  its 
President,  General  Jessup,  the  Board  expressly  say  that  ^^  the 
action  of  the  Board,  as  you  are  aware,  with  regard  to  Colonel 
Plympton,  is  inoperative  until  it  has  received  your  approval." 
^<  The  action "  was  the  appointment  of  Colonel  Plympton. 
This  is  a  distinct  acknowledgment  by  the  Board  of  the  Sec- 
retary's discretionary  authority,  and  of  his  power  to  approve 
or  disapprove  their  action. 

Then,  again,  in  the  same  matter  it  appears  that  Mr.  Secre- 
tary Floyd  exercised  his  discretion,  for  upon  the  back  of  the 
letter  is  indorsed  his  order,  to  wit,  that  ''  the  resignation  of 
the  governor  is  accepted,  for  the  reason  of  his  incompetency 
and  unfitness  for  the  place  he  has  occupied.  The  strongest 
proof  of  this  fact  is  to  be  found  in  the  reasons  assigned  by 
that  officer  in  his  tender  ofresignation."  flere  the  Secretary 
passed  upon  that  subject  as  a  matter  within  his  discretion 
and  jurisdiction  to  approve  or  disapprove,  giving  reasons  for 
his  action,  which  would  not  have  been  done  if  he  were  merely 
performing  a  clerical  or  ministerial  duty,  for  his  reasons  would 
have  been  unnecessary. 

After  which  indorsement  the  Secretary  adds:  <<The  ap- 
proval of  Colonel  Plympton's  nomination  is  for  the  present 
withheld.  The  present  lieutenant-governor  of  the  Military 
Asylum  will  be  immediately  relieved,  and  his  place  supplied 
by  the  lieutenant-governor  of  the  Harrudsburgh  Branch 
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Asylam."  Thus  it  will  be  seeu  that  the  Secretary  exercised 
his  superior  aathority,  and  used  his  own  discretion  in  making 
a  special  order  in  the  case,  which  was  not  at  all  in  conformity 
with  the  <^  recommendation ''of  the  Board. 

I  conclude,  as  I  have  before  stated,  that  the  proper  inter- 
pretation of  this  act  is  that  the  Secretary  has  the  discretion, 
that  nothing  but  a  positive  statute  depriving  him  of  it  would 
warrant  any  other  interpretation,  and  it  is  doubtful  under 
the  Constitution  if  such  an  act  would  be  valid. 
Very  respectfully, 

BENJAMIN  HABBIS  BBEWSTBB. 

The  Sbobbtabt  of  Wab. 


POTOMAC  KIVEB  IMPEOVEMENT. 

The  proviBion  in  the  act  of  Aogost  2,  1882,  chapter  375,  making  it  "  the 
duty  of  the  Attorney-Qeneral  to  examine  all  claims  of  the  title  to  the 
piemises  to  be  improved  under  this  appropriation ;"  i.  e,,  the  appropria- 
tion "  for  improving  the  Potomac  River  in  the  vicinity  of  Washing- 
ton,'' etc.,  does  not  forbid  the  commencement  of  the  work  until  the 
Attorney-General  shall  have  performed  the  said  dnty. 

Department  op  Justice, 

September  2,  1882. 

SiB:  Yoursof  the  30th  ultimo  incloses  certain  communi- 
cations to  yourself  regardiag  the  improTeraent  of  the  Poto- 
mac river  in  this  vicinity,  ordered  by  act  of  Congress  of 
August  2y  1882,  and  inquires  whether  there  be  any  legal 
obstacle  to  a  commencement  of  that  work  until  the  Attorney- 
General  shall  have  concluded  his  action,  which  in  the  same 
connection  the  statute  requires  of  him. 

The  work  contemplated  by  the  act  consists  of  three  items : 
improvement  of  navigation^  establishment  of  harbor  lineSj  and 
raising  of  the  flats ;  and  towards  this  the  sum  of  1400,000  is 
appropriated. 

The  statute  then  proceeds :  <<And  it  is  hereby  made  the* 
duty  of  the  Attorney-General  to  examine  all  claims  of  the 
title  to  the  premises  to  be  improved  under  this  appropria- 
tion, and  see  that  the  rights  of  the  Government  in  all  re- 
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spects  are  secured  aud  protected ;  and  if  he  deems  it  ueces- 
sary  he  is  aathorized  to  cause  a  salt  or  salts  in  law  or  iu 
equity  to  be  instituted,  in  the  name  of  the  United  States,  in 
the  supreme  court  of  the  District  of  Columbia,  against  any 
and  all  claimants  of  title  under  any  patent  which  in  his 
opinion  was  by  mistake,  or  was  improperly  or  illegally  issued 
for  any  part  of  the  marshes  or  flats  within  the  limits  of  the 
proposed  improvement." 

By  referring  to  rei>orts  mentioned  in  the  act  it  appears 
that  the  improvement  proposes,  amongst  other  things,  to 
create  more  than  700  acres  of  land  upon  the  flats,  of  great 
value  for  either  public  or  private  purposes. 

Inasmuch  as  the  claim  of  title  spoken  of  in  the  act  is  under- 
stood to  apply  to  the  flats.  I  supiiose  that  my  special  duty  as 
above  directed  more  particularly  concerns  that  item. 

oougress  takes  notice  that  there  are  existing  <<  claims  of 
title  ^  to  the  flats,  as  I  gather,  which  conflict  with  rights  of 
the  United  States,  t.  e.,  with  their  proprietary  rights,  inas- 
much as  no  mere  claim  of  private  title  can  interfere  with  the 
ordinary  rights  of  the  Government  to  improve  navigatioiu 

Nevertheless,  Congress  has  not  expressly  made  this  appro- 
priation contingent  upon  the  proposed  ascertainment  of  such 
titles,  nor  upon  consideration  do  I  find  that  the  statute  con- 
tains any  implication  to  that  effect. 

I  observe  from  the  report  of  the  Board  of  Engineers  re- 
ferred to  in  the  statute  that  the  proposed  improvement  is 
to  cost  about  12,500,000.  By  comparing  with  this  amount 
that  of  the  above  preliminary  appropriation,  it  appears  that 
operations  of  several  years'  duration  are  contemplated.  In 
connection  with  the  above  matter  of  titles  Congress  there- 
fore probably  concluded  that  an  expenditure  of  $400,000, 
whilst  substantially  valuable  to  navigation,  would  probably 
not  greatly  raise  the  flats  or  increase  their  value,  and  that  in 
any  event  the  control  which  the  United  States  have  of  the 
question  by  their  eminent  domain  rendered  this  topic  one  of 
no  great  immediate  importance  in  comparison  with  that  of 
•others  which  suggested  an  absolute  appropriation  and  the 
usual  course  of  action  thereunder. 

Upon  the  whole  I  answer  the  above  question  in  the  nega- 
tive. 
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I  ivill  avail  myself  of  this  opportunity  to  say  that  I  shall 
be  greatly  obliged  if  yoa  will  famish  me  with  any  informa> 
tion  in  your  possession  or  at  yonr  command  that  will  facili- 
tate the  duty  in  the  above  connection  which  the  act  has  de- 
volved npon  me. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABEIS  BBEWSTEB. 

The  SSOBETABT  OF  WAB. 


THE  S/VANNAH  RIVER  IMPROVEMENT. 

The  91>000,  authorized  by  the  act  of  March  3,  1861,  chapter  136,  to  be 
expended  ftom  the  appropriation  for  improving  Savannah  River, 
Georgia,  in  the  payment  of  damages  for  land  taken  for  widening  the 
channel  opposite  Savanah,  may  be  so  expended  without  a  transfer  of 
the  title  to  the  land,  the  purpose  of  the  provision  being  to  indemnify 
for  the  loss  of  the  land,  not  to  acquire  ownership  thereof. 

Dbpabtmbnt  of  Justiob, 

September  19, 1882. 

8lB :  Your  letter  of  the  6th  ultimo,  inclosing  a  communi 
cation  from  the  Chief  of  Engineers,  and  other  papers,  in* 
quires  "Whether  or  not  it  will  be  necessary  to  require  a 
transfer  of  the  title  from  the  State  of  Georgia  to  the  United 
States  for  land  taken  by  the  United  States  in  improvement 
of  the  Savannah  Biver  before  payment  of  the  same  can  be 
made." 

This  inquiry  has,  reference  to  a  part  of  Fig  Island,  op- 
posite the  city  of  Savannah,  Oa.,  which  has  been  cut  away 
by  the  United  States  for  the  purpose  of  widening  the  chan- 
nel of  the  river  at  that  point. 

Previous  to  the  cutting  away  of  the  premises  an  act  was 
passed  by  the  legislature  of  the  State  of  Oeorgia  (approved 
October  8, 1879)  authorizing  and  providing  for  the  condem- 
nation thereof  for  the  purpose  mentioned.  Under  that  act, 
the  object  of  which  was  to  enable  the  United  States  to 
acquire  the  right  to  cut  away  the  premises,  proceedings 
were  had  in  the  superior  court  of  Chatham  Oounty  by  the 
mayor  of  the  city  of  Savanah  in  the  name  of  the  State,  which 
resulted  in  a  judgment  for  $1,000  awarded  the  owner  as 
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damages  for  the  land,  upon  paymeut  of  which,  by  the  terms 
of  the  act  and  of  the  judgment,  the  title  to  the  land  would 
pass  ^^ont  of  the  owner  intiO  the  State  of  Greorgia." 

After  the  judgment  was  rendered  the  question  arose 
whether  it  could  be  paid  out  of  the  then  existing  general 
appropriation  for  the  improvement  of  the  Savannah  Biver. 

This  question  was  referred  to  the  Attorney  General,  who, 
in  an  opinion  dated  July  10, 1880  (16  Opin.  540),  held  that 
that  appropriation  was  not  available  for  payment  of  the 
judgment  Subsequently,  on  January  3  1881  (as  appears  by 
the  papers  submitted),  the  judgment  was  paid  by  the  mayor 
of  Savannah  on  behalf  of  the  city. 

Since  then  the  land  condemned  has,  as  already  stated, 
been  cut  away  by  the  United  States,  the  locus  now  forming 
part  of  the  bed  of  the  river.  By  the  act  of  Congress  of 
March  3, 1881,  chapter  136,  it  is  provided  that  of  the  sum 
thereby  appropriated  for  improving  Savannah  harbor  and 
river,  11,000  may  be  applied  to  payment  of  damages  for  land 
taken  for  widening  the  channel  opposite  Savannah.  The 
city  of  Savannah  having  presented  an  account  against  the 
United  States  for  |l,000  paid  by  the  mayor  as  aforesaid  for 
damages  awarded  for  the  land  so  taken,  the  question  now 
proposed  is  whether  the  payment  of  damages  authorized  by 
that  act  can  be  made  without  a  transfer  to  the  United  States 
of  the  title  to  the  land. 

Upon  consideration,  I  am  of  opinion  that  payment  of  dam- 
ages, under  the  above  provision  of  the  act  of  188 L,  may  be 
made  without  a  transfer  of  title  to  the  land.  The  purpose 
of  that  provision  is  to  indemnify  for  the  loss  of  land,  not  to 
acquire  ownership  thereof.  The  law  under  which  the  con- 
demnation proceedings  were  had  contemplates  that  the  dam- 
ages awarded  for  the  land  taken  for  widening  the  channel 
shall  be  paid  by  the  General  Gt>vemment,  but  requires  that 
the  title  to  the  land  thus  taken  shall  be  held  by  the  State, 
which  is  proprietor  of  the  river  bed.  By  the  taking  and 
cutting  away  the  premises  became  a  part  of  the  bed 
of  the  river,  and  the  title  to  such  part,  as  well  as  to  the  rest 
of  the  river  bed,  is  now  in  the  State.  In  providing  for  pay- 
ment of  damages  for  the  property  so  appropriated  Oongress 
must  be  presumed  to  have  been  aware  of  the  proceedings 
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mentioned  and  of  the  disposition  of  the  title  thereunder; 
and  in  the  absence  of  any  provision  relating  to  the  title,  it 
may  well  be  inferred  that  snch  disposition  was  meant  to  be 
left  andistnrbed. 

I  add,  that  as  the  city  of  Savannah  has  through  its 
mayor  wholly  satisfied  the  judgment  for  damages  awarded 
the  owner  of  the  land,  and  thus  extinguished  his  claim 
(all  which  occurred  sometime  prior  to  the  act  of  1881),  it 
may  reasonably  be  regarded  as,  in  contemplation  of  the 
above-mentioned  provision  of  that  act,  entitled  to  receive 
the  payment  authorized  thereby. 
I  am,  sir,  very  respectfully, 

S.  P.  PHILLIPS, 
Acting  Attomey- General. 

Hon.  BOBBRT  T.  LiNOOLN,  ^ 

Secretary  of  War. 


PENSION— DEPENDENT  RELATION. 

A  oontraot  snrgeoD,  on  entering  the  service,  waa  ordered  to  duty  in  a 
poet  hospital  at  a  distant  place,  and  in  obedience  to  the  order  went 
aboard  a  steamer  to  proceed  thither,  but  before  the  departure  of  the 
boat  became  too  sick  to  go  on,  and  was  removed  to  a  hospital,  where 
he  died  in  a  few  days  of  typhoid  fever,  leaving  a  dependent  mother,  but 
no  widow  or  child :  Held  that,  nnder  the  provisions  of  sections  4692, 
4693,  and  4707,  Revised  Statutes,  the  dependent  mother  is  entitled  to 
be  enrolled  as  a  pensioner,  on  the  ground  that  the  deceased,  when  taken 
down  with  sickness,  was  "  in  iraimiu"  nnder  orders. 

When  an  officer  is  ordered  to  go  to  a  given  point  for  duty  and  has  set 
about  his  preparations  to  do  so,  his  transitus  has  begun. 

DEPARTMENT  OP  JUSTICE, 

Septeniber  26,  1882. 

Sis  :  Your  letter  of  the  12th  of  Aagust  ultimo,  sabmit- 
ting  for  opinion  the  case  of  Lydia  S.  Bicknell,  who  is  an  ap- 
plicant for  a  pension  as  dependent  mother  of  S.  S.  Bicknell, 
who  was  a  contract  surgeon  in  the  United  States  Army,  has 
been  duly  considered  by  me,  and  I  have  the  honor  to  submit 
my  opinion  thereon. 

The  facts  as  given  in  yonr  letter  are  as  follows:  On  the 
18th  of  October,  1863,  S.  S.  Bicknell  entered  into  a  contract 
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with  the  United  States  at  St.  Louis,  Mo.,  for  daty  as  a  con- 
tract surgeon  at  Cairo,  111.,  or  elsewhere;  on  the  20th  of  the 
same  month  Bicknell  was  ordered  to  duty  at  Che  post  hos- 
pital at  Cairo,  111.  In  obedience  to  said  order  he  went  aboard 
a  steamer  at  St.  Louis  to  proceed  to  Cairo,  but,  being  too 
sick  to  do  so,  was,  on  the  26th  of  the  same  month,  removed 
to  a  hospital  at  St.  Louis,  where  he  died,  on  the  29th  of  the 
same  month,  of  typhoid  fever.  Bicknell  left  no  widow  or 
child,  but  did  leave  a  mother,  the  applicant,  who  was  de- 
pendent on  him  for  support. 

The  question  propounded  on  this  state  of  facts  is  this: 

^'Granting  that  the  disease  which  caused  the  death  of  Dr. 
Bicknell  was  contracted  by  him  after  the  date  of  his  con- 
tract with  the  Government,  and  while  he  was  preparing  to 
proceed  to  the  place  where  he  was  ordered  for  duty,  were 
the  circumstances  under  which  the  disease  was  contracted 
such  as  to  devolve  upon  his  mother  a  right  to  pension  under 
the  provisions  of  the  fourth  paragraph  of  section  4693  of 
the  Revised  Statutes,  in  connection  with  the  provisions  of 
section  4707!'^ 

Section  4707  provides  that  if  any  person  embraced  by  sec- 
tions 4692  and  4693  has  died  from  causes  which  would  have 
entitled  him  to  an  invalid  pension  under  said  sections  4692 
and  4693,  leaving  no  widow  or  legitimate  child,  but  leav- 
ing relations  who  were  dependent  upon  him  for  support  in 
whole  or  in  part,  such  relations  shall  be  entitled  to  receive 
the  same  pension  as  such  person  would  have  been  entitled  to 
if  he  had  been  totally  disabled,  in  the  following  order:  first, 
the  mother,  etc. 

Section  4692  provides  that  the  persons  specified  in  the  sev- 
eral classes  enumerated  in  section  4693  shall  be  entitled  to  be 
placed  on  the  list  of  invalid  pensioners. 

The  fourth  paragraph  of  section  4693  provides  that  ^^  any 
acting  assistant  or  contract  surgeon  disabled  by  any  wound 
or  injury  received  or  disease  contracted  in  the  line  of  duty, 
while  actually  performing  the  duties  of  assistant  surgeon 
or  acting  assistant  surgeon,  with  any  military  force  in  the 
field,  or  in  transitu^  or  in  hospitaP  shall  be  entitled  as  a 
beneficiary  under  said  section  4692. 

By  sections  4692  and  4693  the  dependent  mqjbher  of  a  con- 
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tract  surgeon  dying  of  disease  is  entitled  to  be  enrolled  as  a 
pensioner  if  the  disease  was  contracted  in  the  line  of  duty  in 
any  one  of  three  conditions,  namely:  (1)  While  actually  per- 
forming medical  duty  with  a  military  force  in  the  field,  or  (2) 
while  proceeding  from  one  point  to  another  under  orders,  or 
(3)  while  on  duty  in  a  hospitaL 

In  my  opinion  these  several  conditions  are  entirely  dis- 
tinct and  independent  of  one  another,  and  were  intended  to 
define  the  several  predicaments  happening  in  the  line  of 
duty,  in  some  one  of  which  a  contract  surgeon  must  have 
been  smitten  by  mortal  illness  in  order  to  transmit  the  right 
to  a  pension. 

That  Dr.  Bicknell  had  not  actually  begun  to  move  physi- 
cally on  his  way  to  Oairo  when  first  stricken  by  the  hand 
of  death  is  established,  but  it  is  conceded  that  he  had  then 
already  begun  to  make  his  preparation  to  do  so.  If,  then,  he 
is  to  be  brought  within  the  terms  of  the  law,  it  must  be  on  the 
ground  that  he  was  *<tn  transitu^  while  making  his  prepar- 
ations. Is  this  the  meaning  of  the  law  f  In  my  opinion  it  is. 
When  an  officer  is  ordered  to  go  to  a  given  point  for  duty 
and  has  set  about  his  preparations  to  do  so,  in  my  opinion 
his  transiUM  has  begun.  To  hold  otherwise  would  be  to 
disregard  the  liberal  policy  on  which  the  pension  laws  have 
uniformly  been  administered. 

It  follows  that,  upon  the  facts  stated  by  you,  the  applicant, 
Lydia  3.  Bicknell,  is  entitled  to  be  enrolled  as  a  pensioner. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 
servant, 

S.  P.  PHILLIPS, 

Acting  Attomefy-QeMtaL 
The  Sbobetaby  of  the  Intebiob. 
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CRIMINAL  JURISDICTION  OVER  INDIAN  RESERVATIONS. 

The  State  of  Oregon  has  Jurisdiotion  over  the  case  of  a  murder  of  one 
Indian  by  another,  oommitted  upon  an  Indian  reservation  within  the 
limits  of  the  State,  uniess  the  reservation  was  excepted  ont  of  the  State 
at  the  time  of  its  admission,  or  nnless  its  Jurisdiction  is  restricted  by 
the  proyisionB  of  some  treaty  with  the  Indians  still  in  force. 

Department  of  Justice, 

October  13, 1882. 

Sir  :  Yours  of  the  7th  instant,  inclosing  copy  of  a  commu- 
nication from  the  Commissioner  of  Indian  Affairs,  presents 
she  case  of  an  Indian  who  is  charged  with  the  murder  of 
another  Indian  on  an  Indian  reservation  within  the  State  of 
Oregon,  and  who  is  at  present  in  the  custody  of  the  military 
authorities  at  Fort  Vancouver,  Washington  Territory.  This 
case  is  one  over  which  the  United  States  court  has  no  juris- 
diction. At  the  suggestion  of  the  Commissioner  you  request 
to  be  advised  whether  it  is  within  the  jurisdiction  of  the 
State  courts,  to  the  end  that,  if  so,  the  accused  may  be 
turned  over  to  the  authorities  of  the  State  of  Oregon  for 
trial. 

I  have  examined  the  subject  of  jurisdiction,  and  the  con- 
clusion reached  is,  that  unless  the  reservation  referred  to 
was  excepted  out  of  the  State  at  the  time  of  its  admission 
into  the  Union,  or  unless  its  jurisdiction  is  restricted  by  the 
provisions  of  some  treaty  with  the  Indians  still  in  foroey  the 
State  of  Oregon  has  jurisdiction  over  offenses  committed 
upon  the  reservation,  whether  by  Indians  or  others.  This  is 
believed  to  be  in  harmony  with  the  doctrine  laid  down  in 
United  States  v.  McBrat'ney  (104  U.  S.,  621;  United  States  v. 
Yellow  Sun  (1  Dill.,  271) ;  United  States  v.  Bailey  (1  McLean, 
234) ;  and  it  derives  additional  support  from  a  recent  decision 
of  the  supreme  court  of  Wisconsin  in  a  case  precisely  in  point 
(see  State  v.  Doxtater^  47  Wis.,  278).  I  discover  no  exception 
in  the  act  of  admission  of  the  kind  indicated,  and  am  not 
aware  of  any  treaty  provision  in  force  which  excludes  from 
the  criminal  jurisdiction  of  the  State  the  Indians  on  reserva- 
tions within  its  borders.  Assuming,  then,  that  no  such  pro- 
vision exists,  the  accused  is,  I  think,  amenable  to  the  criminal 
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jurisdiction  of  the  State  of  Oregon,  and  may  properly  be 
tamed  over  to  the  aathorities  of  that  State,  in  accordance 
with  the  laws  of  the  Territory  in  which  he  now  is. 
I  am,  sir,  very  respectfhlly, 

8.  P.  PHILLIPS, 


Hon.  H.  M.  Teller, 

Seoretary  of  the  Interior, 


Acting  AttomeyOeneraL 


CLAIM  OF  DR.  J.  W.  BATKE. 

Section  37  of  the  act  of  Jaly  28, 1886,  chapter  299  (if  not  already  repealed 
by  force  of  section  5596,  Revised  Statutes),  was  superseded  by  the  act 
of  March  1,  1875,  chapter  115,  which  in  effect  conferred  authority  to 
modify  existing  Army  Regulations  as  well  as  to  create  new  ones. 

The  codification  of  *<  The  Regulations  of  the  Army  and  General  Orders, '' 
under  section  2  of  the  act  of  June  23,  1879,  chapter  35,  which  was  ap- 
proved and  published  February  17, 1881,  superseded  the  body  of  Army 
Regulatioiu*  promulgated  in  1863.  Hence  paragraph  1304,  1305,  and 
1306  of  the  latter  regulations  are  not  now  in  force. 

B.  was  in  the  military  service  as  a  surgeon,  under  contract  dated  January 
1, 1881,  and  on  duty  at  the  Washington  Arsenal,  District  of  Columbia, 
from  January  1  to  April  30, 1881 :  Held  that  he  was  entitled,  for  that 
period,  to  the  commutation  for  quarters  allowed  by  law  to  an  assistant 
surgeon  of  the  rank  of  first  lieutenant,  if  no  public  quarters  were  avail- 
able for  his  accommodation. 

Traveling  allowances,  as  authorized  by  paragraph  2280,  Regulations  of 
1881,  can  be  lawfully  paid  a  contract  surgeon  where  they  constitute 
part  of  the  contract. 

As  a  general  rule,  a  contract  surgeon  is  entitled  to  pay  only  from  the 
time  he  enters  upon  duty  under  his  contract. 

8mbU  that  the  maximum  fixed  by  paragraph  1305  of  the  Regulations  of 
1863  for  the  compensation  of  contract  surgeons  continued  up  to  Feb- 
ruary 17, 1881 ;  but  that  thereafter  compensation  at  a  rate  exceeding 
such  maximnm  was  allowable. 

Department  op  Justice, 

October  21, 1882. 
Sir  :  I  have  considered  the  questions  some  time  since  sub- 
mitted by  you  at  the  request  of  the  Second  Comptroller  of  the 
Treasury,  in  the  matter  of  the  claim  of  Dr,  John  W.  Bayne 
for  commutation  for  quarters  allowed  by  law  to  an  assistant 
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surgeon  of  the  rank  of  first  lieatenant  from  Janaary  1  to 
April  ^,  1881,  daring  which  period  the  latter  was  in  the  serv- 
ice of  the  United  States  as  a  contract-surgeon,  on  duty  at 
the  Washington  Arsenal,  District  of  Columbia,  under  a  con- 
tract dated  January  1, 1881.    The  questions  are  these : 

<^  (1)  Oan  the  claim  aforesaid  lawfully  be  allowed  f 

^*  (2)  Was  Dr.  Bayne  entitled  to  compensation  at  any  rate 
exceeding  the  limit  fixed  by  paragraph  1305  of  the  Army 
Begulations  of  1863,  viz :  |80  a  month  for  said  period  or  any 
part  of  it  f 

<^  (3)  Can  mileage  (sec.  1273,  Be  v.  Stat)  or  travel  pay  (sec 
1289,  Bev.  Stat.)  be  lawfully  paid  to  a  physician  employed  un- 
der such  a  contract  as  was  made  with  Dr.  Baynef 

<<  (4)  Under  such  a  contract,  can  actual  traveling  expenses 
(18  Stat.,  452),  or  any  allowance  in  lieu  thereof,  be  lawfully 
paid  to  the  physician  on  account  of  travel  from  the  place  of 
making  the  contract  to  the  place  where  service  is  to  be  ren- 
dered, or  travel  performed  in  returning  to  his  home  after 
determination  of  the  contract  f 

<^  (5)  Is  the  physician  entitled  to  pay  from  the  date  the  con- 
tract is  made,  or  only  from  the  date  service  begins  at  the 
place  fixed  in  the  contract  for  performance  thereof! 

«<  (6)  Are  paragraphs  1304, 1305,  and  1306,  as  published  on 
pages  313, 314,  and  518  of  the  Army  Begulations  of  1863,  now 
in  force!" 

The  above  questions,  as  you  well  remark,  comprehend 
other  points  than  those  immediately  involved  in  Dr.  Bayne's 
claim,  and  are  chiefly  controlled  by  the  Army  Begulations. 

The  Army  Begulations  of  1863  had  at  the  time  of  their 
promulgation  a  legislative  recognition  by  virtue  of  the  act  of 
April  24,  1816,  chapter  69,  subject  to  any  alterations  the 
Secretary  of  War  might  adopt  with  the  approbation  of  the 
President.  By  section  37  of  the  act  of  July  28,  1866,  chap- 
ter 299,  Congress  directed  a  new  code  of  regulations  to  be 
prepared  and  reported  to  Congress  at  its  next  session,  <4he 
existing  regulations  to  remain  in  force  until  Congress  shall 
have  acted  on  said  report."  A  report  was  subsequently 
made  but  never  acted  upon  (13  O.  Cls.  B.,  9).  By  the  act  of 
March  1, 1875,  chapter  115  (modifying  section  20  of  the  act 
of  July  15, 1870,  chapter  294),  the  President  is  authorized  to 
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<'  make  and  publish  regalations  for  the  government  of  the 
Army  in  accordance  with  existing:  laws."  It  is  to  be  ob- 
served that  section  «37  of  the  act  of  1866  (if  not  previously 
repealed  by  force  of  section  5596,  Be  vised  Statutes)  was  super- 
seded by  the  act  of  1875,  which  in  effect  conferred  authority 
to  modify  existing  regulations  as  well  as  to  create  new  ones 
{United  States  v.  JSliasanj  16  Pet.,  302).  By  joint  resolution 
of  August  16, 1876,  the  President  was  requested  to  postpone 
all  action  in  connection  with  the  publication  of  said  regula- 
tions until  after  the  report  of  the  commission  created  by  the 
act  of  July  24, 1876,  chapter  226,  is  <'  received  and  acted  on 
by  Congress  at  its  next  session."  But  by  section  2  of  the 
act  of  June  23, 1879,  chapter  35,  the  Secretary  of  War  was 
directed  ^<  to  cause  all  the  Begulations  of  the  Army  and 
General  Orders  now  in  force  to  be  codified  and  published  to 
the  Army,"  etc.  Under  this  last  provision  the  codification 
of  the  Begulations  of  the  Army  and  General  Orders  was  ap- 
proved and  published  in  February,  1881 ;  and  this  codifica- 
tion must  be  deemed  to  have  superseded  the  body  of  Army 
Begulations  promulgated  in  1863. 

On  the  17th  of  November,  1880,  a  new  form  of  contract  to 
be  used  in  employing  a  private  physician,  in  which  certain 
allowances  are  specified,  was  approved  by  the  Secretary  of 
War  (see  Begulations  of  1881,  par.  2283).  This  took  the  place 
of  form  18,  referred  to  in  paragraph  1304  of  the  Begulations 
of  1863,  and  those  allowances  (which  were  not  specified  in 
that  form  nor  authorized  by  the  Begulations  of  1863)  thus 
became,  firom  the  date  of  their  approval,  incorporated  into 
the  Army  Begulations.  The  contract  with  Dr.  Bayne  pro- 
vides (inter  alia)  that  <<  when  on  duty  at  a  post  or  station 
where  there  are  public  quarters  belonging  to  the  United 
States,  he  shall  receive  the  quarters  in  kind  allowed  by  law 
to  an  assistant  surgeon  of  the  rank  of  first  lieutenant;  when 
on  duty  at  a  post  or  station  where  there  are  no  public  quar- 
ters, he  shall  receive  the  commutation  for  quarters  allowed 
by  law  to  an  assistant  surgeon  of  the  rank  of  first  lieuten- 
ant," etc.  These  allowances  are  the  same  as  thoee  approved 
by  the  Secretary  of  War,  as  above.  They  are  not  forbidden 
by  any  statute  and  are  conformable  to  the  Begulations  of  the 
Army  as  they  stood  at  the  time  the  contract  was  made. 
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Upon  the  IbregoiDg  cousiderations,  I  answer  the  first  of 
the  above  questions  in  the  affirmative,  assuming  the  fact  to 
be  that  no  public  quarters  were  available  for  Dr.  Bayue's 
accommodation ;  and  to  the  last  question  (the  sixth),  I  reply 
that  paragraphs  ia04,  1305,  and  1306  of  the  Regulations  of 
1863  are  not  now  in  force,  having  been  superseded  by  para- 
graphs 2279, 2280,  and  2281  of  the  Regulations  of  1881. 

Respecting  the  third,  fourth,  and  fifth  questions,  the 
answer  I  submit  is,  that  traveling  allowances,  as  authorized 
by  paragraph  2280,  Regulations  of  1881  (such  allowances  not 
falling  under  any  statutory  prohibition  of  which  I  am  aware), 
can  be  lawfully  paid  where  they  constitute  part  of  the  con- 
tract, and  that  as  a  general  rule  a  contract  surgeon  is  entitled 
to  pay  only  from  the  time  he  enters  upon  duty  under  his  con- 
tract or  is  under  orders. 

The  second  question  remains  to  be  considered.  By  para- 
graph 1305  of  the  Regulations  of  1863  a  maximum  was  fixed 
for  the  compensation  of  contract-surgeons,  which,  so  long  as 
the  same  was  in  force,  operated  as  a  restriction  upon  the  au- 
thority of  officers  contracting  with  private  physicians.  The 
Regulations  approved  and  published  February  17, 1881  (para- 
graphs 2279  and  2280),  in  which  the  provisions  of  said 
paragraph  1305  are  in  the  main  embodied,  omitted  such 
maximum;  and  thus  the  restriction  above  adverted  to, 
which,  as  far  as  my  information  goes,  continued  until  that 
date,  was  removed.  Dr.  Bayue's  contract  is  dated  January 
1, 1881,  and  the  compensation  therein  ($100  per  month)  ex- 
ceeds the  maximum  fixed  as  above.  Upon  this  state  of 
facts,  the  answer  I  submit  to  the  question  under  consider- 
ation is,  that  he  was  not  entitled  to  compensation  at  any 
rate  exceeding  the  limit  fixed  by  paragraph  1305  of  the  Reg- 
ulations of  1863,  at  least  for  the  period  from  January  1  to 
February  17, 1881 ;  but  that  compensation  at  a  rate  exceed- 
ing that  limit  was  allowable  after  the  last-mentioned  date. 
I  am,  sir,  very  respectfully, 

BBNJAMnr  HARRIS  BRBWSTBR. 

Hon.  Robert  T.  Lincoln, 

Beeretary  of  War. 
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VACANCY  IN  OFFICE  OF  ASSISTANT  SURGEON- GENERAL. 

The  vaoaooy  existing  in  the  office  of  assiistant  surgeon-geueral  may  he 
filled  by  appointing  thereto  any  one  of  the  surgeons  with  the  rank  of 
colonel  or  the  chief  medical  pnrveyor  (all  of  ¥rhom  hold  offices  of  the 
same  grade  in  the  medical  corps  as  that  of  the  vacant  office),  or  by  pro- 
moting thereto  the  senior  officer  in  the  m^ical  corps  having  the  rank 
of  lieutenant-colonel,  which  is  the  nest  grade  below. 

Where  there  are  two  or  more  offices  of  the  same  grade  in  a  corps,  each 
requiring  a  separate  commission,  on  a  vacancy  occurring  in  such  grade 
the  rules  of  promotion  do  not  preclude  the  appointing  power  from  de- 
termining to  which  of  these  offices  the  senior  in  the  next  grade  below 
shall  be  appointed.  An  incumbent  of  one  of  them  may  be  transferred 
by  appointment  to  another  which  is  vacant  without  prejudicing  the 
rights  of  such  senior,  whose  claim  to  promotion  would  be  fully  met 
by  appointing  him  to  either. 

Department  op  Justice, 

October  23,  1882. 

Sir  :  Your  letter  of  the  12th  of  Aagaat  last,  which  in- 
closed certaiu  memoraDda  from  the  office  of  the  Adjutant- 
General,  and  is  also  supplemented  by  a  letter  dated  the  2d 
ultimo  inclosing  a  commanicatiou  from  the  Surgeon-Gen- 
eral of  the  Army,  submits  the  following  questions  for  an 
opinion  thereon : 

*<(1)  The  office  of  assistant  surgeon-general  with  the 
rank  of  colonel  having  been  made  vacant  by  the  appoint- 
ment of  the  late  incumbent  to  the  office  of  Surgeon-General, 
is  it  a  position  to  which,  under  the  provisions  of  law,  the 
officer  next  in  rank  possesses  an  inchoate  right  f 

<<  (2)  Should  this  be  determined  affirmatively,  which  offi- 
cer of  the  Medical  Department  is  entitled  to  the  promo- 
tion: J.  H.  Baxter,  chief  medical  purveyor  of  the  Army  with 
rank  of  colonel,  dated  June  23,1874;  Robert  Murray,  the 
senior  surgeon  with  rank  of  colonel  dated  June  26, 1876;  or 
John  F.  Hammond,  the  senior  surgeon  among  those  holding 
the  rank  of  lieutenant-colonel  f 

In  the  consideration  of  these  questions  I  have  been  much 
aided  by  the  information  contained  in  the  memoranda  and 
communication  above  mentioned. 

372— VOL  xvn 30 


466  HON.   BENJAMIN   HARRIS   BREWSTER 

TftCfticy  IH  Office  of  AsBlBtftHl  Sargcoi-QeHerftl, 

The  Medical  Gorps  of  the  Army  as  at  present  established 
embraces  the  foliowiug  offices:  SargeonOeueral  with  the 
rank  of  brigadier-general ;  assistant  sargeon-general  with 
the  rank  of  colonel ;  chief  medical  purveyor  with  the  rank 
of  colonel ;  surgeon  with  the  rank  of  colonel ;  assistant  med- 
ical purveyor  with  the  rank  of  lieutenant  colonel ;  surgeon 
with  the  rank  of  lieutenant  colonel ;  surgeon  with  the  rank 
of  msgor ;  assistant  suifgeon  with  the  rank  of  captain  or  first 
lieutenant.  (Act  of  June  23,  1874|  chap.  458 )  act  of  June 
26, 1876,  chap.  61.) 

The  grade  of  these  offices  respectively  in  the  corps  must, 
in  the  absence  of  any  provision  of  law  otherwise  providing, 
be  deemed  to  correspond  with  the  degree  of  their  military 
rank.  Accordingly,  the  offices  of  assistant  surgeon-general, 
chief  medical  purveyor,  and  surgeon  with  the  rank  of  col- 
onel, having  each  the  same  military  rank,  are  to  be  regarded 
as  of  one  and  the  same  grade.  So  the  offices  of  assistant 
medical  purveyor,  and  surgeon  with  the  rank  of  lieutenant- 
colonel,  each  of  which  has  the  same  military  rank,  are  of 
one  and  the  same  grade.  The  office  of  surgeon  with  the 
rank  of  major  is  of  itself  a  separate  grade,  while  the  office  of 
assistant  surgeon  contains  two  grades. 

Thus,  although  there  are  eight  distinct  offices  in  the  Med- 
ical Gorps,  each  requiring  a  separate  commission,  but  six 
grades  of  officers  exist  therein — the  latter,  as  already  stated, 
corresponding  to  the  military  rank  with  which  such  officers 
are  invested. 

A  vacancy  exists  in  the  office  of  assistant  surgeon-general, 
and  the  questions  submitted  involve  the  inquiry  whether  in 
filling  that  office  the  law  of  the  military  service  requirt'S  the 
chief  medical  purveyor  or  the  senior  surgeon  with  the  rank 
of  colonel  or  the  senior  officer  holding  the  rank  of  lieutenant- 
colonel  to  be  appointed  thereto. 

Appointments  in  the  Medical  Gorps  are  regulated  partly 
by  statute  and  partly  by  Army  Begulations  having  the  force 
of  law.  By  section  1193,  Bevised  Statutes,  the  appointment 
of  Surgeon-General  is  by  selection^  which  moreover  must  be 
made  from  that  corps.  Section  1204,  Revised  Statutes,  de- 
clares that  <^  promotions  in  the  staff  of  the  Army  shall  be 
made  in  the  several  departments  and  corps  respectively." 
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Vacancies  therein  to  the  rank  of  colonel  are,  b)^  paragraphs 
36  and  37,  Army  Regulations  of  1881,  to  be  filled  '^  by  pro- 
motion according  to  seniority,  except  in  case  of  disability  or 
other  incompetency ; "  and  sach  promotion  is  to  be  made  ac- 
cording to  the  corps — i.  e.  the  officer  to  be  promoted  to  a 
vacancy  in  any  corps  mast  be  taken  from  that  corps. 

It  is  very  clear  that,  by  these  provisions,  vacancies  in  the 
several  grades  of  the  Medical  Oorps,  from  the  rank  of  major 
to  that  of  colonel  indnsive,  are  required  to  be  filled  by  pro- 
motion according  to  seniority.  Hence,  in  supplying  a  vacancy 
in  any  of  the  grades  just  adverted  to,  the  appointee  can  not 
be  taken  by  selection  from  an  inferior  grade. 

In  the  case  under  consideration,  the  vacant  office  belongs 
to  one  of  those  grades  (viz,  that  of  the  rank  of  colonel);  and 
standing  in  the  same  grade  to  which  it  belongs  are  found 
two  other  distinct  offices,  the  incumbents  whereof,  by  reason 
of  their  rank,  do  not  come  within  the  above  provisions, 
which  regulate  promotion  to  the  rank  of  colonel,  and  there 
stop.  Having  attained  that  rank,  neither  of  these  incum- 
bents has  any  legal  ground  of  preference  over  the  other  in 
respect  of  future  appointments.  If,  therefore,  one  be  eligi- 
ble for  appointment  to  the  vacant  office  so  must  the  other 
be,  and  the  appointing  power  would  be  at  liberty  to  confer 
the  appointment  upon  either.  In  this  connection  the  ques- 
tion suggests  itself  whether  the  vacant  office  referred  to  can 
be  thus  filled — ^in  other  words,  whether  the  existing  vacancy 
in  the  office  of  assistant  surgeon-general  can  be  supplied 
by  the  appointment  of  an  officer  belonging  to  the  same  grade 
in  the  Medical  Corps  to  which  that  office  belongs  (e.  y.,  the 
chief  medical  purveyor,  or  any  one  of  the  surgeons  with  the 
rank  of  colonel). 

An  appointment  from  one  office  in  the  corps  to  another 
office  of  the  same  grade  therein  cannot  be  regarded  as  a  pro- 
motion. This  term,  as  applied  to  the  military  service,  signi- 
fies advancement  from  an  inferior  to  a  superior  grade,  as 
fh>m  the  grade  of  captain  to  that  of  major,  etc.,  and  the  rules 
for  promotion  in  that  service  deal  with  vacancies  in  certain 
grades  therein,  prescribing  how  such  vacancies,  when  they 
exist,  shall  be  filled.  Thus  under  these  rules  the  senior 
officer  in  the  Medical  Oorps  having  the  rank  of  lieutenant- 
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colonel  is  entitled  (except  in  case  of  disability  or  other 
incompetency)  to  be  appointed  to  fill  a  vacancy  happening 
in  the  next  grade  above.  Bat  in  that  grade  there  are  three 
seiiarate  offices.  Does  such  officer's  right  to  promotion 
require  that  he  be  appointed  to  fill  the  particular  office 
therein  which  happens  to  become  first  vacant  f  Or  would  it 
be  safflcient,  so  far  as  he  is  concerned,  if  the  vacancy  in  the 
grade  were  filled  by  his  appointment  to  any  other  office 
therein f  I  think  the  latter  would  be  sufficient.  If  the  three 
offices  referred  to  should  each  become  vacant  at  the  same 
time,  it  will  hanlly  be  doubted  that  the  senior  in  the  next 
grade  below  might  be  appointed  to  either  at  the  will  of  the 
appointing  power;  his  right  to  promotion  to  fill  a  vacancy 
existing  in  the  grade  above  not  entitling  him  to  any  particu- 
lar office  therein.  On  the  other  hand,  if  but  one  of  these 
offices  should  become  vacant  (which  is  the  case  under  con- 
sideration), I  entertaifi  no  doubt  that  it  would  be  competent 
for  the  appointing  power  to  fill  the  vacant  office  by  the 
appointment  thereto  of  an  incumbent  of  either  one  of  the 
other  offices  in  the  same  grade,  still  leaving  a  vacancy  in 
that  grade  to  be  filled  by  the  promotion  of  the  senior  officer 
in  the  next  grade  below;  and  that  the  latter,  upon  being 
appointed  to  fill  the  vacancy  thus  left,  would  get  all  that  the 
rules  of  promotion  entitle  him  to.  In  a  word,  where  there 
are  two  or  more  offices  of  the  same  grade  in  a  corps,  each 
requiring  a  separate  commission,  I  am  of  opinion  that,  on  a 
vacancy  occurring  in  such  grade,  the  existing  rules  of  pro- 
motion do  not  preclude  the  appointing  power  ftom  determin- 
ing to  which  of  these  offices  the  senior  in  the  next  grade 
below  shall  be  appointed,  and  that  an  incumbent  of  one  of 
them  may  be  transferred  by  appointment  to  another  which  is 
vacant  without  prejudicing  the  rights  of  such  senior,  whose 
claim  to  promotion  would  be  fully  met  by  appointing  him  to 
either. 

The  foregoing  views  lead  to  this  result,  that  the  vacancy 
now  existing  in  the  office  of  assistant  surgeon-general  may 
be  filled  by  appointing  thereto  any  one  of  the  surgeons  with 
the  rank  of  colonel,  or  the  chief  medical  purveyor  (all  of 
whom  hold  offices  of  the  same  grade  in  the  Medical  Gorps  as 
that  of  the  vacant  office) ;  or  it  may  be  filled  by  appointing 
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thereto  the  senior  officer  iu  the  Medical  Corps  having  the 
rank  of  lieutenant  colonel,  which  is  the  next  grade  below. 
The  latter  officer  is  by  the  rules  of  promotion  in  the  military 
service  entitled  to  the  vacancy  existing  in  the  grade  to  which 
the  office  of  assistant  surgeon-general  belongs,  and,  unless 
one  of  the  officers  of  that  grade  above  mentioned  is  appointed 
to  such  office,  those  rules  require  that  he  should  be  given  the 
appointment. 

Accordingly,  in  answer  to  your  first  question,  I  reply  that 
no  officer  possesses  an  inchoate  right  to  the  vacant  office  of 
assistant  surgeon-general.  The  senior  surgeon  among 
those  holding  the  rank  of  lieutenant  colonel,  however,  has  a 
right  to  the  vacancy  in  the  grade  to  which  that  office  belongs; 
so  that  the  office  cannot  be  filled  by  an  appointee  from  an 
inferior  grade  other  than  himself.  The  conclusion  here 
reached  seems  to  render  an  answer  to  the  remaining  question 
unnecessary. 

I  have  the  honor  to  be,  very  respectfully, 

BENJAMIN  HAREIS  BBBWSTER. 

Hon.  BoBBRT  T.  Lincoln, 

Secretary  of  War. 


INTERNAL  REVENUE. 

The  net  profits  of  a  railroad  company  earned  in  1871,  and  which  daring 
that  year  were  need  for  oonstrnction,  or  were  appropriated  to  the  pay- 
ment of  money  borrowed  for  constrnction  and  aotn&lly  need  therefor 
during  that  year,  or  in  a  snbseqnent  year  were  appropriated  to  the 
payment  of  money  so  borrowed  and  used,  are  liable  to  taxation  under 
section  15  of  the  act  of  July  14,  1870,  chap.  255. 

Department  of  Justice, 

October  25,  1882. 
Sir:  Yoaro  of  August  15  incloses  a  oommunicBtion  to 
yourself  from  the  Oommissioner  of  Internal  Bevenue  in  re- 
lation  to  the  taxation  of  certain  profits  made  by  railroad 
companies  during  the  year  1871,  and  submits  for  my  con- 
sideration the  questions  stated  below. 

In  connection  therewith  the  Oommissioner  calls  attention 
to  the  difference  in  wording  upon  this  subject  betwixt  the 
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internal  revenae  act  of  1870  and  that  of  1864  previooaly  in 
force. 

The  words  of  the  act  of  1864  as  amended  in  1866  (13  Statf 
283,  and  14  Stat.,  138)  that  designate  the  profiU  of  railroad 
companies  liable  to  taxation,  are  profits  *<  carried  to  the 
accoant  of  any  fand,  or  ased  for  construction."  Those  of  the 
act  which  controls  the  question  beiow  (1870;  10  Stat,  260) 
are,  ^*  undivided  profits  of  any  such  corporation  which  have 
accrued  and  been  earned  and  added  to  any  surplus,  contin- 
gent, or  other  fund,"  omitting  any  express  mention  of  can- 
atruction. 

It  seems  that  the  words  ^^  used  for  construction "  in  the 
former  act  are  superduous.  If  companies  carry  their  profttM 
to  the  account  of  one  or  another  fund  (and  that  is  necessary 
to  proper  book-keeping,  and  will  thei*efore  for  the  purpose  of 
such  statutes  be  ooncltisively  presumed),  then  of  course  such 
profits  as  are  used  in  construction  are  also  so  carried  ;  that  is, 
the  former  clause  of  the  language  above  quoted  from  the 
act  of  1864  includes  the  latter. 

I  am  of  opinion  therefore  that  the  recasting  of  that  pro- 
vision in  the  act  of  1870,  in  the  course  of  which  that  later 
clause  has  been  omitted,  does  not  relieve  from  taxation 
<' profits"  (see  93  U.  S.,  225)  used  for  constructionj  inasmuch 
as  such  profits  must  necessarily  be  carried  to  the  account 
of— ♦.  «.,  "added  to" — some  construction  "fund,"  and  there- 
fore be  included  in  the  words  above  quoted  from  that  act. 

The  questions  put  by  you  in  this  connection  areas  follows: 

"(I)  Were  the  net  profits  of  a  railroad  company,  which 
accrued  and  were  earned  in  1871  and  were  used  for  construct- 
ion in  that  same  year,  liable  to  taxation  under  section  15  of 
the  act  of  July  14,  1870  (16  Stat.,  260)  f 

"  (2)  Were  the  net  profits  of  a  railroad  company  which 
accrued  and  were  earned  in  1871,  and  during  that  year  appro- 
priated to  the  payment  of  money  borrowed  for  construction 
and  actually  used  for  construction  during  that  year,  liable  to 
taxation  under  section  15  of  the  act  of  July,  1870  (16  Stat., 
260)  T 

"(3)  Were  the  net  profits  of  a  railroad  company  which 
accrued  and  were  earned  in  1871,  and  in  a  subsequent  year 
appropriated  to  the  repayment  of  money  borrowed  for  con- 
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Btroction  and  actually  ased  for  constraction  daring  1871, 
liable  to  taxation  nnder  section  15  of  the  act  of  July  14, 1870 
(16  Stat,  2M)t» 

I  answer  these  questions  in  the  affirmative.  As  I  do  not 
think  that  profits  earned  and  carried  to  constraction  account 
in  1871  are  exempt  from  taxation,  so  also  I  do  not  regard  as 
exempt  profits  so  earned  and  necessarily  carried  to  the  ac- 
count of  some  other  fund  in  that  year,  but  in  a  subsequent 
year  changed  and  put  to  oofutructum  accx)unt. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HAERIS  BBBWSTBE. 

The  Sbobetast  of  the  Tsbasuby. 


NATIONAL  BANKING  ASSOCIATIONS. 

By  aectioaSdOe,  Revised  Statutes,  and  section  13  of  the  act  of  Jaly  12, 
1882,  chapter  290,  the  certification  of  a  check  drawn  apon  a  national 
bank,  where  at  the  time  of  certification  the  drawer  has  not  on  deposit 
with  the  bank,  and  regularly  entered  to  his  credit  on  its  books,  an 
amount  of  money  equal  to  the  amount  of  the  check,  is  prohibited. 

Whether  the  check  be  marked  by  the  bank  **  accepted,"  or  simply  <'  good," 
can  make  no  difference;  either  constitutes  a  certification  within  the 
meaning  of  the  statute. 

The  acceptance  of  a  check,  whore  the  drawer  has  no  funds  on  deposit,  is 
a  loan  of  the  credit  of  the  bank  rather  than  a  loan  of  money,  and,  if 
otherwise  unobjectionable,  is  not  within  the  restriction  provided  by 
section  5200,  Beyised  Statutes. 

Liabilities  so  incurred  by  a  bank  are  within  the  limit  imposed  by  sec- 
tion 5202,  Bevised  Statutes. 

Depabtment  op  Justice, 

November  24, 1882. 

Sib  :  In  a  letter  of  the  6th  ultimo  the  Hon.  J.  G.  New, 
then  Acting  Secretary  of  the  Treasury,  submitted  for  my 
oon8ideration  the  following  questions,  which  have  been  sug- 
gested by  the  Comptroller  of  the  Currency: 

**(1)  Has  a  national  bank  the  legal  right  to  accept  checks 
drawn  upon  it,  unless  the  drawer  has  the  amount  stated  in 
the  check  actually  on  deposit  in  the  bank  f 

<*  (2)  If  a  national  bank  has  the  power  to  make  such 
an  acceptance,  would  such  acceptance  at  a  time  when  the 
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money  was  not  on  deposit  to  the  credit  of  the  drawer  be  a 
liability  to  it  for  money  borrowed,  and  as  soch  be  required 
to  be  limited  to  one-tenth  of  the  paid-in  capital  of  the  bank, 
as  provided  by  section  5200,  Hevised  Statutes  T 

<<(3)  If  a  national  bank  has  the  power  to  accept  snch 
checks  equal  in  amount  in  any  case  to  one-tenth  of  its  capi- 
tal, would  the  acceptance  of  any  number  of  sach  checks  to 
an  amount  exceeding,  in  the  aggregate,  the  amount  of  its 
paid-in  capital,  be  in  violation  of  section  5202,  Bevised 
Statutes  r 

The  first  of  these  questions,  I  understand,  arises  under 
section  5208  of  the  Bevised  Statutes,  and  section  13  of  the 
act  of  July  12, 1882,  chapter  290. 

Section  5208,  Bevised  Statutes,  forbids  any  oflScer,  clerk, 
or  agent  of  a  national  bank  *^  to  eertify^a  check  drawn  upon 
it,  unless  the  drawer  has  on  deposit  with  the  bank  at  the 
time  the  check  is  certified  ^^an  amount  of  money  equal  to  the 
amount  specified  in  such  check ;"  and  declares  that  the  act 
of  any  such  officer,  clerk,  or  agent,  in  violation  of  this  sec- 
tion, shall  subject  the  bank  to  '<  the  liabilities  and  proceed- 
ings  on  the  part  of  the  Comptroller  as  provided  for  in  sec- 
tion 5234."  Section  13  of  the  act  of  1882  punishes  with  fine 
or  imprisonment,  or  both,  any  such  officer,  clerk,  or  agent 
who  shall  ^*  willfully  violate  the  provisions"  of  said  section 
5208,  or  who  shall  "  resort  to  any  device,  or  receive  any  ficti- 
tious obligation,  direct  or  collateral^  in  order  to  evade  the 
provisions  thereof^  or  who  shall  certify  checks  before  the 
amount  thereof  shall  have  been  regularly  entered  to  the 
credit  of  the  dealer  upon  the  books  of  the  banking  associa- 
tion." 

These  provisions,  together,  prohibit  the  certification  of  a 
check  drawn  upon  a  national  bank  where  at  the  time  of  cer- 
tification the  drawer  has  not  on  deposit  with  the  bank,  and 
regularly  entered  to  his  credit  on  its  books,  an  amount  of 
money  equal  to  the  amount  of  the  check. 

What,  then,  is  certification  of  a  check  T  It  is  an  act  on 
the  part  of  the  bank  upon  which  the  check  is  drawn  im- 
plying (as  is  observed  by  the  Supreme  Court  in  the  case  of 
MerchanU^  Bank  v.  State  Bank,  10  Wall.,  604)  «Hhat  the 
check  is  drawn  upon  sufficient  funds  in  the  hands  of  the 
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drawee,  that  they  have  been  set  apart  for  its  satisfaction, 
and  that  they  shall  be  so  applied  whenever  the  check  is  pre- 
sented for  payment.  It  is  an  undertaking  that  the  check  is 
good  then  and  shall  continue  good,  and  this  agreement  is  as 
binding  on  the  bank  as  its  notes  of  circulation,  a  certificate 
of  deposit  payable  to  the  order  of  a  depositor,  or  any  other 
obligation  it  can  assume." 

No  particular /orm  is  required  for  the  certification.  Ordi- 
narily this  is  done  by  simply  writing  the  word  <<  good  "  upon 
the  face  of  the  check,  adding  thereto  the  signature  or  initials 
of  the  certifying  ofScer.  But  any  language  employed  by 
such  officer,  importing  that  the  check  is  good  and  will  be 
paid,  would  seem  to  be  sufficient  (See  2  Daniel  on  Neg. 
Inst.,  sec  1606.) 

A  check  being  an  order  for  the  payment  of  money  ad- 
dressed to  a  bank  or  banker,  it  is  always  presumed  to  be 
drawn  against  funds  on  deposit  therewith.  It  is  not,  when 
considered  with  reference  to  its  purpose,  presentable  for 
acceptance^  but  only  for  payment— that  is  to  say,  payment  is 
the  only  acceptance  which  in  contemplation  of  law  enters  into 
the  arrangement  of  the  parties.  Hence,  if  the  payee  or 
holder  of  the  check  presents  it  with  the  view  of  having  it 
certified  instead  of  paid,  he  does  so  at  the  peril  of  discharg- 
ing the  drawer.    {First  Nat  Bank  v.  Leach,  62  N.  Y.,  353.) 

In  Security  Bank  v.  National  Bank  (67  N.  Y.,  462)  the  court 
say :  ^'  The  manifest  object  of  a  cei-tification  is  to  indicate  the 
assent  of  ihe  certifying  hank  to  the  request  of  the  drawer  of  the 
check  that  the  drawee  will  pay  to  the  holder  the  sum  mentioned; 
and  this  is  what  an  acceptor  does  by  his  acceptance  of  a 
bill."  Whether  such  assent  is  indicated  by  writing  the  word 
*^good  "  or  the  word  *' accepted''  upon  the  check  can  make 
no  difference.  As  between  the  holder  of  the  check  and  the 
bank  the  obligation  assumed  by  the  latter  is  precisely  the 
same  in  either  case,  and  thus  the  legal  effect  of  marking  a 
check  '< accepted''  being  the  same  as  marking  it  ^^good,"  the 
employment  of  the  former  expression  may,  equally  with  that 
of  the  other,  well  be  deemed  to  import  a  certification  thereof. 
Agreeably  to  this  view,  the  acceptance  of  a  check,  other  than 
for  immediate  payment,  is  not  legally  distinguishable  from 
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its  certification.  In  fact  and  effect  the  words  are  equiva- 
lents— ^they  are  for  the  same  forbidden  purpose,  to  produce 
the  same  forbidden  result. 

The  aim  of  the  statute,  in  prohibiting  the  certification  of 
checks  by  national  banks  where  the  amount  thereof  is  not  on 
deposit  to  the  credit  of  the  drawer,  Ih  obviously  to  provide  a 
guard  against  the  risks  and  evils  attending  such  pledging  of 
their  credit  without  adequate  security.  The  mischief  sought 
to  be  avoid«^  is  the  incurrifig  of  liabilities  by  these  banks  on 
checks  drawn  upon  them  without  sufficient  funds,  and  inas- 
much as  the  liability  is  the  same  whether  the  check  be  marked 
by  the  bank  <^  accepted  "  or  simply  ^^  good,"  either  of  these 
modes  of  incurring  it  would  seem  to  be  sufficient  to  bring  the 
case  within  the  prohibition  referred  to.  Each  may  properly 
be  regarded  as  <*x)ustitnting  a  certification  according  to  the 
meaning  and  intent  of  the  statute.  To  construe  otherwise 
would  be  to  allow  a  "device"  to  ** evade  the  provisions"  of 
the  law,  and  such  too  as  by  express  terms  is  prohibited  and 
punished. 

In  answer  to  the  first  question  I  accordingly  reply,  that  in 
my  opinion  a  national  bank  can  not  legally  a>ce^t  checks 
drawn  upon  it  where  the  drawer  has  not  on  deposit  there- 
with the  amount  stated  in  the  check.  To  do  so  renders  the 
bank  subject  to  certain  proceedfngs  on  the  part  of  the  Comp- 
troller of  the  Currency  (under  section  5234  Revised  Statutes), 
and  the  officer  by  whom  the  acceptance  is  made  becomes 
liable  to  the  penalties  provided  in  the  act  of  July  12, 1882.. 

The  case  presented  in  the  second  question  is  not,  in  my 
opinion,  covered  by  the  provisions  of  section  5200,  Revised 
Statutes. 

The  restriction  there  applies  only  to  liabilities  ''for  money 
borrowed ."  The  acceptance  of  a  check,  where  the  drawer  has 
no  funds  on  deposit,  would  be  a  loan  of  the  credit  of  the  bank 
rather  than  a  loan  of  money,  and,  if  otherwise  unobjection- 
able, it  could  not  properly  be  regarded  as  within  the  terms 
of  the  restriction  adverted  to. 

The  third  question  presents  the  same  case  in  connection 
with  section  5:i02,  Revised  Statutes,  which  declares  that ''  no 
association  shall  at  any  time  be  indebted,  or  in  any  way  liable, 
to  an  amount  exceeding  the  amount  of  its  capital  stock  act- 
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aally  paid  in,  and  remainiDg  aDdimioished  by  losses  or  other- 
wise,'' except  ou  aocoaot  of  demands  of  the  natare  therein 
described.  Liabilities  incurred  by  the  acceptance  of  checks, 
the  drawers  thereof  having  at  the  time  no  fnnds  on  deposit 
with  the  bank,  do  not  appear  to  fall  within  any  of  the  exeep- 
iion$  enumerated ;  and  assuming  such  acceptance  to  be  law- 
fill,  I  am  of  the  opinion  that  the  limit  imposed  by  section  6202 
extends  to  liabilities  thus  incurred,  and  that  the  acceptance 
of  checks  by  a  bank,  without  the  existence  of  fiinds  on  de- 
posit therewith,  to  an  amount  exceeding  in  the  aggregate  the 
amount  of  its  paid-in  capital,  would  be  a  violation  of  that 
section. 

I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BRBWSTEB. 
Hon.  Ghablbs  J.  Folgbb, 

Secretary  of  the  Treasury. 


BEMOYAL  OF  ASSISTANT  POSTMASTEB  OF  WASHINGTON,  D.  C. 

Dbpabtment  of  Justiob, 

Navemb^  25, 1882. 
Bib:  I  have  examined  the  law  and  decisions  in  the  matter 
of  the  proposed  removal  of  the  assistant  postmaster  of  this 
city,  and  am  of  opinion  that  if  he  holds  a  public  office,  such 
removal  can  be  made  by  that  authority  only  in  which  by  law 
the  appointment  is  vested. 

In  the  case  of  inferior  officers  whose  appointment  is  by 
law  vested  in  the  heads  of  Departments,  or  in  officers  ap- 
pointed by  the  President,  he  can  only  act  indirectly  by  his 
authority  over  his  own  appointee. 
Very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 
The  Pbbbident. 


SUSPENSION  OF  POSTMASTEB. 

Depabtment  of  Jtjstiob, 

November  25, 1882. 
Sib:  On  examination  of  the  provision  in  section  3836  of 
the  Revised  Statutes,  whereby  a  special  agent  may  in  cer- 
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tain  oases  be  put  in  charge  of  a  post-office,  I  do  not  think  it 
can  properly  apply  to  the  case  of  suspension  of  a  postmaster 
by  the  President  under  section  1768.  Of  course  such  an 
agent  might  be  designated  by  the  President  to  fill  the  place, 
but  he  would  have  to  give  a  bond,  as  required  by  the  last- 
mentioned  section. 

Very  respectfully, 

BENJAMIN  HAEEIS  BEEWSTEB, 

The  PoSTMASTER-GENERAIi. 


COMMISSIONERS  OP  THE  DISTRICT  OP  COLUMBIA. 

The  official  term  of  each  of  the  Commiseionera  of  the  District  of  Colnm- 
bia,  appointed  from  civil  life  (excepting  the  first  two  appointments), 
is  three  years ;  and  in  case  of  the  death,  resignation,  or  removal  of 
the  incumbent  dnring  sach  term,  his  snccessor  should  be  appointed, 
not  for  the  full  term  of  three  years,  but  for  the  unexpired  term  of 
snch  incumbent,  if  any  remains. 

Department  op  Justice, 

December  16, 1882. 

Sir  :  There  being  a  vacancy  in  the  office  of  one  of  the  two 
civil  GommisRioners  of  the  District  of  Columbia  on  December 
16,  1882,  for  what  term  should  the  President  renominate  a 
person  to  fill  that  office  f  That  is  the  question  submitted  to 
me. 

The  construction  of  the  following  clause  of  paragraph  2, 
act  June  11, 1878  (20  Stat.,  103),  is  involved  in  the  vacancy 
now  to  be  filled : 

<^  The  official  term  of  said  Commissioners  appointed  from 
civil  life  shall  be  three  years  and  until  their  successors  are  ap- 
pointed and  qualified ;  but  the  first  appointment  shall  be  one 
Commissioner  for  one  year  and  one  for  two  years,  and  at  the 
expiration  of  their  respective  terms  their  successors  shall  be 
appointed  for  three  years.'' 

There  are  two  kinds  of  official  terms,  one  or  the  other  of 
which  Congress  doubtless  had  in  mind  in  this  enactment. 
In  one  the  term  is  appurtenant  to  the  person.  Thus  *^  col- 
lectors •  •  •  shall  be  appointed  for  the  term  of  four 
years"  (Bev.  Stat.,  sec.  2613),  and  in  such  cases,  if  the  col- 
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1e<stor  dies  or  resigns,  the  tefm  which  is  his  euds,  and  his 
saccessor  begins  a  like  term  of  four  years. 

In  the  other,  the  term  is  a  legal  fixtare  as  to  beginning  and 
duration,  and  the  person  is,  so  to  speak,  appurtenant.  Thus 
certain  Senatorial  terms  commence  March  4,  1883,  and  con- 
tinue six  years.  The  incumbent  on  that  day  may  or  may 
not  fill  out  the  term.  If  one  dies  or  resigns  the  term  remains, 
and  some  other  person  or  persons  may  be  put  in  to  hold  the 
unexpired  part,  but  not  to  begin  a  like  term. 

Undeniably  the  former  kind  is  that  which  is  usually  pre- 
scribed, and  when  the  latter  kind  is  created  some  apt  ex- 
pression of  the  intent  will  be  found. 

If  the  clause  quoted  had  ended  with  the  word  *^  qualified,'' 
a  term  of  the  former  kind  would  have  been  perfectly  desig- 
nated. In  that  case,  if  such  a  Oommissioner  had,  by  death 
or  otherwise,  ended  his  term,  the  President,  as  in  the  case  of 
a  collector,  could  have  made  a  new  appointment  for  the  like 
term,  the  residue  of  the  clause  at  least  adding  nothing  to 
the  legislative  purpose,  taken  in  that  sense. 

But  Congress  must  be  presumed  to  have  had  a  definite 
purpose  in  that  addition,  which,  if  ascertained  and  found  con- 
sistent with  the  preceding  matter  so  as  to  give  reasonable 
eft'ect  to  all  parts  of  the  clause,  should  determine  its  true  con- 
struction. 

It  appears  by  the  context  that  there  were  to  be  on  July  1, 
1878,  one  engineer  detailed  and  two  civil  Commissioners. 
The  term  of  the  former  is  at  the  will  of  the  President.  The 
terms  of  the  latter  were  not  limited  by  the  original  act  of  June 
29,  1874.  (18  Stat.,  117.)  Now  Congress  fixes  the  limit  of 
three  years,  and  the  result  might  be  that  on  July  1,  1881,  two 
experienced  officers  would  go  out,  to  be  replaced  by  two  inex- 
perienced ones. 

It  will  be  conceded,  no  doubt,  that  such  a  result  would  be 
in  the  legislative  sense  <<a  mischief  to  be  remedied,"  and  it 
is  in  just  such  cases  that  the  scheme  of  arranging  the  several 
official  terms  in  a  fixed  consecutive  series  has  been  long  and 
successfully  applied  to  official  bodies  in  all  departments  of 
the  Government. 

The  vital  essence  of  such  a  plan  is  that  the  term  is  fixed, 
and  the  officer,  as  it  were,  belongs  to  it. 
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Wheu  Gongreas  therefore  fto  arranges  the  first  appoint* 
ment  that  the  fall  terms  shall  begin  consecatively  at  the  end 
of  one  and  of  two  years,  does  it  not  sabstantially  follow  the 
plan  on  which  the  Senate  and  like  bodies  are  organized,  and 
with  the  same  intent. 

The  langaage  employed  is  so  significant  that  it  is  impos- 
sible to  suppose  that  it  had  not  a  definite  porpose;  and  nnless 
it  can  be  shown  to  have  some  meaning  (and  what  that  may 
be  it  is  not  easy  to  conceive)  which  more  reasonably  harmo- 
nizes with  the  opposite  theory,  it  ought  to  be  taken  in  that 
which  the  words  and  context  and  reason  of  thA  case  most 
.  readily  saggest. 

When  once  in  this  way  the  legislative  intent  is  reached, 
minor  difficalties  which  may  be  supposed  to  arise  firom  the 
use  or  absence  of  particular  words  or  forms  of  expression 
will  disappear.  Thus  the  use  of  the  word  <<  their,''  in  the 
last  clause,  presents  no  obstacle  to  the  view  taken.  It  occurs 
twice  in  a  clause  which  is  unmeaning,  or  at  least  unnecessary, 
if  taken  in  connection  with  the  preceding  matter  understood 
as  creating  a  personal  term.  It  evidently  relates  to  the 
immediate  context  Congress  was  not  thinking  of  death 
or  resignation  of  the  first  two  appointees,  but  of  the  fact 
that  they  would,  in  the  ordinary  course,  hold  on  to  ^Hhe  ex- 
piration of  their  respective  terms  of  one  and  two  years," 
when,  with  << their  successors,"  the  full  term  series  would 
begin. 

The  fact  that  no  express  provision  is  made  for  filling 
vacancies  which  might  arise  by  death  or  resignation  is  not 
significant,  unless  it  can  be  shown  that  without  such  pro- 
vision the  power  would  not  exist,  which  will  hardly  be  con- 
tended in  view  of  the  constitutional  power  of  the  President 
and  the  provisions  of  the  tenure-of-office  acts.  Such  inci- 
dents as  death  or  resignation  may,  of  course,  temporarily 
affect  the  object  sought,  but  they  are  so  notably  rare  as  to 
be  practically  disregar  Ted;  at  all  events,  Congress,  when 
dealing  with  a  term  of  three  years,  can  hardly  be  supposed 
to  have  considered  them. 

The  question  has  been  considered  as  if  unaffected  by  pre- 
cedent, but  it  is  important  to  observe  that  the  opposite 
view  was  taken  of  it  by  AttoroeyGeneral  Devens  (16  Opin., 
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637),  whose  opinions  mast  be  respected  as  official  oonolosions 
and  because  of  their  acknowledged  merit. 

An  examination  of  the  opinion  of  Attornej-Gtoneral  Devens 
does  not  satisfy  me,  however,  and  with  great  relnctance  I 
mast  express  my  dissent.  The  first  impression  expressed  by 
him  apon  this  sabject  was,  as  it  appears  by  the  opinion  itself^ 
in  an  off-band  oral  statement  which,  being  acted  apon,  he  sab- 
seqaently  enlarged  into  the  opinion  which  is  pablished,  main- 
taining his  first  impression,  and  standing  by  it  probably  be- 
caase  it  had  been  acted  apon.  I  have  read  it  with  great 
care  and  re-read  it,  and  I  again  say  I  do  not  concur  in  it. 

I  think  the  policy  of  the  law  and  the  intent  and  purpose 
of  the  law  creating  this  office  would  conflict  with  the  inter- 
pretation he  puts  upon  it ;  indeed,  it  would  subvert  it  Quoad 
this  point,  the  views  that  I  before  expressed  I  again  repeat. 

The  vacancy  must  be  filled  for  the  unexpired  term,  and 
not  for  an  entire  term  of  three  years.  The  person  is  ap- 
purtenant to  the  term — ^not  the  term  appurtenant  to  the 
I>er8on,  and  the  President  has  constitutional  power  to  fill 
this  office,  as  he  has  any  other  office,  it  being  vacant,  dur- 
ing such  unexpired  portion  of  the  term  for  which  it  is  vacant. 
I  am,  with  respect, 

BENJAMIN  HABBI8  BEBWSTBB. 

The  Pbbsident. 


ALLOVTANCES  TO  DISTRICT  ATTORNEYa 

Opinion  of  Attorney- General  Devens,  of  May  18, 1877  (15  Opin.,  277),  npon 
the  subject  of  allowances  to  district  attorneys  under  section  827,  Re- 
Tised  Statutes,  concurred  in. 

Department  of  Justice, 

Dece^nber  19, 1882. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  year 
letter  of  the  16th  instant,  with  inclosures. 

In  compliance  with  yoar  request  I  have  considered  the 
matter  brought  to  yoar  attention  by  the  district  attorney  for 
the  soathern  district  of  New  York,  in  his  letter  of  the  25th 
ultimo,  and  have  the  honor  to  advise  yon  that  I  abide  by 
the  opinion  of  my  predecessor.  General  Devens,  apon  the 
•abjeck     Section  827  of  the  Revised  Statutes  makes  the 
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coDipeusation  of  district  attorneys  for  the  class  of  service 
meutioued  in  that  statate  dependent  apon  the  approval  of 
the  Secretary  of  the  Treasury. 

The  coart  in  which  the  sait  is  bronght  certifies  such 
compensation  as  it  deems  proper,  but  the  final  decision  is 
with  the  Secretaryi  who  must  approve.  He  certainly  is  not 
bound  by  the  action  of  the  court.  To  him  is  given  a  discre- 
tionary power  in  determining  the  compensation. 

In  exercising  that  power  he  may  well  take  into  considera- 
tion the  amount  the  attorney  receives  from  other  sources  of 
emolument,  and  may  limit  his  compensation  in  the  class  of 
cases  named  in  the  statute,  so  that  his  entire  emoluments 
shall  not  exceed  a  reasonable  sum.  This,  I  think,  is  the  point 
of  your  inquiry.  There  is  no  doubt  in  my  mind  that  the 
Secretary  had  this  power  under  the  statute  to  adopt  the  rule 
which  is  set  forth  in  the  circular  of  June  4,  1877. 

I  return  herewith  the  inclosures  of  your  letter. 
Very  respectfully, 

BENJAMIN  HAfiBIS  BBEWSTEB. 

Hon.  Oharles  J.  Folger, 

Secretary  of  the  Treasury. 


SUPPLIES  FOR  REVENUE  MARINE  SERVICE. 

No  legal  obstacle  exiBte  to  re-imbarsing  the  appropriation  for  the  Navy 
Department  £rom  the  appropriation  for  the  Revenue  Marine  Seryioe 
with  the  cost  of  such  h.  avy  ordnance  and  ordnance  stores  as  may  be 
furnished  by  that  Department  to  be  used  in  said  servioe. 

Where  one  Department  receives  from  another  Department  supplies  which 
are  within  the  scope  of  appropriations  belonging  to  each,  a  re-imbnrse- 
ment  of  the  appropriation  of  the  one  from  the  appropriation  of  the 
other,  of  the  cost  of  such  supplies,  is  not  a  violation  of  section  3678, 
Revised  Statutes ;  nor  do  the  provisions  of  3618,  Revised  Statutes,  ap- 
ply to  such  case. 

Department  of  Justice, 

December  20,  1882. 
Sir:  By  yonr  letter  of  the  17th  nltimo  you  inform  me  that 
it  has  been  the  practice  of  your  Department  for  many  years 
<<  to  obtain  firom  the  Ordnance  Bureau  of  the  Navy  Depart- 
ment such  heavy  ordnance  and  ordnance  stores  as  are  re- 
quired in  the  armaments  of  Revenue  Marine  vessals,  and  to 
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re-iin  buree  the  appropriatiou  for  orduance  (l^avy  Department) 
with  the  cost  valae  of  sach  stores,  tranaferriDg  the  mone^^  on 
the  books  of  the  Department  from  the  appropriation  for  the 
Bevenue  Marine  Service."  Ton  farther  inform  me  that  the 
Solicitor  of  the  Treasury  has  rendered  an  opinion  to  the  effect 
that  a  transfer  of  property,  such  as  is  above  described, 
would  be  a  sale  within  the  meaning  of  section  3618,  Revised 
Statutes,  and  that  re-imbursement  could  not  be  made  for  the 
article  thus  furnished. 

In  directing  my  attention  to  this  subject  you  request  an 
opinion  from  me  upon  the  following  question :  <<  Whether 
there  is  any  legal  obstacle  to  the  re-imbursing,  by  the  usual 
transfer  to  the  ai)propriation  for  the  Navy  Department  from 
the  appropriation  for  the  Bevenue  Marine,  of  the  cost  of  such 
articles  as  may  be  furnished  by  the  Navy  to  be  used  on  rev- 
enue-cutters!" 

I  have  examined  this  question,  and  will  now  briefly  state 
my  views  thereon. 

The  only  statutory  provisions  that  seem  to  be  involved  are 
those  found  in  sections  36  i  8  and  3678,  Bevised  Statutes. 
The  latter  section  provides  that  ^^  all  sums  appropriated  for 
the  various  branches  of  expenditure  in  the  public  service 
shall  be  applied  solely  to  the  objects  for  which  they  are  re- 
spectively made,  and  for  no  others."  The  effect  of  this 
provision  is  to  make  unlawful  the  diversion  of  funds  appro- 
priated for  one  object  of  expenditure  to  another  object  of 
expenditure.  It  forbids  an  appropriation  for  any  purpose  to 
be  thus  enlarged  beyond  the  amount  thereof  as  fixed  by 
Congress.  The  inquiry  here  rises  whether  the  case  under 
consideration  falls  within  the  prohibition  contained  in  that 
section. 

Where  appropriations,  made  for  different  Departments,  are 
applicable  to  the  same  objects  of  expenditure  {e.  y.,  the  same 
kind  of  supplies),  it  may  often  be  advantageous  to  the  public 
service  and  in  the  interest  of  economy  for  one  Department 
to  avail  itself  of  resources  and  facilities  at  the  command  of 
another  Department  in  obtaining  the  supplies  needed  ^  and 
in  the  absence  of  any  statute  forbidding  it,  I  perceive  no  ob- 
jection to  such  a  course.  Should  one  Department  receive  in 
this  way  from  another  Department  supplies  which  are  within 
272— VOL  xvn 31 
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the  scope  of  appropriations  belonging  to  each,  I  submit  that 
a  reimhursement  of  the  appropriation  of  the  one  Department 
from  the  appropriation  of  the  other  of  the  cost  of  sach  sap- 
plies  woald  not  violate  the  provisions  of  said  section  367& 
This  conld  not  be  regarded  as  a  diversion  of  fands  from  one 
object  of  ex];>enditare  to  another,  which  is  inhibited  by  that 
section ;  since  the  case  supposes  that  the  supplies  are  a  legit- 
imate object  of  expenditure  for  either  appropriation.  Nor 
would  the  appropriation  of  the  Department  furnishing  the 
supplies  be  thereby  enlarged.  Such  re-imbursement,  indeed, 
implies  the  contrary,  being  the  refunding  of  what  was  pre- 
viously taken  from  that  appropriation  in  the  manu£EM^ture  or 
purchase  of  the  supplies  furnished.  I  am  accordingly  of  opin- 
ion that  the  case  presented  in  your  letter  is  unaffected  by  the 
provisions  of  that  section. 

In  regard  to  section  3618, 1  am  also  of  opinion  that  its  pro- 
visions do  not  apply  to  that  case.  This  section  provides  how 
moneys  derived  from  sales  of  public  property,  with  certain 
exceptions,  shall  be  disposed  of.  Funds  thus  derived,  where 
it  is  not  otherwise  provided  by  law,  remain  subject  to  future 
appropriation  by  Congress.  They  can  not  be  placed  to  the 
credit  of  existing  appropriations,  or  be  applied  to  objects  of 
expenditures  within  the  same,  thus  enlarging  such  appropri- 
ations. But  where  articles  are  manufactured  or  purchased 
by  one  branch  of  the  public  service  under  an  appropriation 
made  for  that  purpose,  and  are  afterwards,  on  grounds  of  ad- 
ministrative expediency,  transferred  to  another  branch  of  the 
service,  the  latter  thereupon  re-imbursing  the  appropriation 
of  the  former  with  the  cost  of  the  articles  out  of  an  appro- 
priation applicable  to  the  manufacture  or  purchase  thereof, 
this  transaction  is  not  a  sale  either  according  to  the  ordinary 
or  the  legal  signification  of  that  term.  It  is  nothing  more 
than  a  transfer  of  the  custody  and  use  of  the  property  and 
consequent  accountability  for  the  same,  accompanied  by  a 
transfer  of  the  cost  thereof  from  one  appropriation  to  another, 
within  the  scope  of  either  of  which  the  expenditure  may 
properly  come.  The  ownership  (a  transfer  of  which  is  an  in- 
separable element  in  a  sale  of  property)  remains  unchanged. 
Section  3618  extends  only  to  such  cases  as  relate  to  ^^  pro- 
ceeds of  sales,"  receipts  which  are  in  the  nature  of  revenaci 
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belonging  to  no  appropriation,  and  not  available  for  expend- 
iture without  authority  from  Oongress.  The  present  caee 
does  not  appear  to  be  one  of  that  character. 

My  conclusion  is  that  there  is  no  legal  obstacle  to  reim- 
bursing  the  appropriation  for  the  Navy  Department  from 
the  appropriation  for  the  Revenue  Marine  with  the  cost  of 
fhe  articles  to  which  your  question  refers. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBBWSTEB. 
Hon.  Ohablbs  J.  Folgbs, 

Secretary  of  the  Treasury. 


CHINESE  LA60BERS. 

The  piovisiont  of  section  1  of  the  act  of  May  6,  1882,  entitled  "  An  aot 
to  exeoate  certain  treaty  stipnlationa  relating  to  Chinese/' are  to  be 
ooDstmed  with  the  proyiaions  of  the  treaty  referred  to,  wherein  it 
is  as  immigrants  into  this  coontry  that  Chinese  laborers  are  dealt 
with ;  and  thos  construed,  a  Chinese  laborer  who  comes  to  this  country 
merely  to  pass  through  it  is  not  within  the  prohibition  of  the  statute. 

Dbpabtment  of  Justice, 

December  26, 1882. 

Bib:  At  your  request,  I  have  deliberately  reconsidered 
the  subject  of  the  construction  of  the  aot  of  Congress  of  the 
6th  of  May,  1882,  entitled  <<  An  act  to  execute  certain  treaty 
stipulations  relating  to  Chinese."  My  first  opinion  on  this 
subject  was  given  under  circumstances  somewhat  too  urgent, 
pressed  as  I  was  by  your  Department  because  it  was  pressed 
by  others,  and  I  am  gratified  to  have  an  opportunity  to  recon- 
sider my  former  conclusions  with  care.  The  subject  should 
not  have  been  hastened  and  hurried  as  it  was  in  the  first  in- 
stance. 

The  preamble  of  the  act  is  in  these  words :  ^^Whereas  in  the 
opinion  of  the  Government  of  the  United  States  the  coming 
of  Chinese  laborers  to  this  country  endangers  the  good  order 
of  certain  localities  within  the  territory  thereof; "  and  the  first 
section  enacts  <^  That  from  and  after  the  expiration  of  ninety 
days  next  after  the  passage  of  this  act,  the  coming  of  Chinese 
laborers  to  the  United  States  be,  and  the  same  is  hereby, 
suspended ;  and  during  such  suspension  it  shall  not  be  law- 
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ial  for  any  Chinese  laborers  to  come,  or  having  so  come  after 
the  expiration  of  said  ninety  days,  to  remain  within  the 
United  States.'^ 

The  treaty  stipulations  referred  to  in  the  title  of  the  act  are 
those  contained  in  the  treaty  between  this  country  and  China, 
bearing  date  the  17th  of  November,  1380,  which  is  twice  re- 
ferred to  in  the  body  of  the  act. 

The  preamble  of  the  treaty  recites  that  the  necessity  for 
<<  a  modification  of  existing  treaties  ^  has  become  necessary 
in  consequence  of  the  increasing  immigration  of  Chinese 
laborers  and  the  embarrassments  caused  by  such  immigra- 
tion^ and  the  first  article  provides  that  "  Whenever,  in  the 
opinion  of  the  Oovernment  of  the  United  States,  the  coming 
of  Chinese  laborers  to  the  United  States,  or  their  residence 
therein,  affects  or  threatens  to  affect  the  interests  of  that 
country,  or  to  endanger  the  good  order  of  the  said  country 
or  of  any  locality  within  the  territory  thereof,  the  Govern- 
ment of  China  agrees  that  the  Oovernment  of  the  United 
States  may  regulate,  limit,  or  suspend  such  coming  or  resi- 
dence, but  may  not  absolutely  prohibit  it.  The  limitation 
or  suspension  shall  be  reasonable  and  shall  apply  only  to 
Chinese  who  may  go  to  the  United  States  as  lahorers^  other 
classes  not  being  included  in  the  limitations.  Legislation 
taken  in  regard  to  Chinese  laborers  will  be  of  such  a  char- 
acter only  as  is  necessary  to  enforce  the  regulation,  limita- 
tion, or  suspension  of  immigration^  and  immigrants  shall  not 
be  subject  to  personal  maltreatment  or  abuse." 

There  can  be  no  doubt  that  the  act  of  Congress  now  under 
consideration  was  intended  to  carry  into  effect  the  stipula- 
tion in  this  article  that  the  Government  of  the  United  States 
might  suspend  the  immigration  of  Chinese  laborers  to  this 
country.  But  in  applying  the  statute  a  serious  doubt  has 
arisen  as  to  whether  it  was  the  intention  of  Congress  to  pro- 
hibit all  persons  answering  to  the  description  of  Chinese 
laborers,  and  not  embraced  by  the  exceptions  in  the  third 
section,  who  should  come  to  our  shores  merely  for  the  pur- 
pose of  going  through  the  country  on  their  way  to  China, 
or  only  such  persons  of  that  class,  not  coming  within  the 
said  exceptions,  as  should  come  here  to  seek  occupation 
as  laborers. 
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The  preamble  of  the  act,  stating  that  in  the  opinion  of  the 
Government  Hhe  coming  of  Chinese  laborers  to  this  country 
endangers  the  good  order  of  certain  localities  within  the  ter- 
ritory j'^  etc.,  would  seem  to  have  exclusive  reference  to  the 
Chinese  laborer  as  a  dweller  in  our  midst  and  a  competitor  with 
our  own  laboring  classes,  for  it  is  in  this  way  only  that  he  is  a 
disturbing  element,  and  not  to  him  as  a  passenger  over  our 
territory,  in  which  character  he  has  never  been  objectionable. 
The  statute  being  in  pursuance  of  the  treaty,  must  be  con- 
strued as  in  harmony  with  it,  and  as  intending  to  suspend 
only  the  coming  of  Chinese  laborers  in  the  way  contemplated 
by  the  treaty.  Upon  reference  to  the  provisions  of  the  treaty 
already  referred  to  and  quoted,  we  find  that  it  is  as  immi' 
grants  into  this  country  that  Chinese  laborers  are  dealt  with, 
and  that  the  right  of  the  United  States  to  suspend  the  com- 
ing of  such  persons  is  confined  to  cases  in  which  they  come 
*'  as  laborers."  Looking  then  at  the  mischief  to  which  the  act 
was  directed,  and  the  language  of  the  treaty,  I  do  not  think 
that  a  Chinese  laborer  coming  to  this  country  mer(»ly  to  pass 
through  it  can  be  considered  as  within  the  prohibition  of  the 
law,  he  being  neither  an  immigrant  nor  a  laborer  coming  here 
as  laborer. 

As  the  prohibition  of  the  act  applies  to  Chinese  laborers 
coming  into  the  country  to  stay  as  laborers j  and  as  the  regu- 
lations touching  certificates  of  identification  prescribed  by 
the  fourth  and  sixth  sections  are  an  ciliary  to  that  end,  and  in- 
tended to  prevent  frauds  upon  the  act,  and  therefore  appli- 
cable only  to  Chinese  coming  here  for  permanent  or  tempo- 
rary residence,  I  am  of  opinion  that  Chinese  passing  through 
this  country  to  other  countries  are  not  required,  before  cross- 
ing our  borders,  to  produce  the  specified  certificates  of  iden- 
tification, provided  they  competently  prove  in  some  other 
manner  their  status  as  mere  transient  passengers.  Of  course 
the  certificate  would  dispense  with  other  proof.  The  char- 
acter of  such  proof  may  very  properly  be  regulated  by  the 
Secretary  of  the  Treasury. 

It  may  be  said  that  the  exceptions  in  the  third  section  in 
favor  of  vessels  bound  to  foreign  ports,  and  driven  into  our 
ports  by  distress  or  stress  of  weather,  or  merely  touching  at 
such  ports,  strengthen  the  prohibition  of  the  statute  as  to 
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all  caaes  not  excepted.  Bat  the  application  of  this  canon  of 
interpretation  proceeds  on  the  presamption  that  the  legisla- 
ture; bj  excepting  some  cases,  has  manifested  a  purpose  to 
subject  to  the  statute  all  like  cases  not  excepted.  If,  how- 
ever, it  appears  elsewhere  in  the  statute  that  it  could  not 
have  been  the  intention  of  the  statute  to  limit  the  excep- 
tions to  those  named,  the  presumption  that  might  otherwise 
exist  can  not  arise. 

Besides,  the  exceptions  mentioned  are  such  as  would  have 
been  implied  anyhow  if  Gbngress  had  not  referred  to  them, 
a  consideration  that  would  greatly  weaken  their  force  as  the 
foundation  of  a  presumption  of  legislative  intent.  The  maxim 
expre89%o  unius  est  exclusio  alterius,  while  of  frequent  use,  re- 
quires great  discrimination  in  its  application,  and,  as  Judge 
Story  says,  is  *<  often  incorrectly  applied."  (3  Howard,  313, 
Bx  Parte  Christy.) 

Very  respectfully, 

BENJAMIl?  HAUBIS  BBfiWSTBB. 

Hon.  F.  T.  FBBLmOHUYSBN, 

Secretary  of  State. 


ARBITBATION  OP  CLAIMS  OF  THE  UNITED  STATES. 

Where  it  was  proposed  to  sabmit  to  arbitration  olaims  of  the  United 
States  against  certain  mail  contractors :  Advi^td  that  the  right  to  sub- 
mit in  the  cases  mentioned  is  donbtfnl ;  in  view  of  which  a  different 
course  is  suggested. 

Depabthent  of  Justice, 

December  28, 1882. 

Sib  :  On  the  papers  referred  to  me  by  you  concerning  the 
arbitration  of  claims  of  the  United  States  against  certain 
mail  contractors,  I  have  to  answer  as  follows: 

Yon  reqnest  me  to  advise  yon  whether  the  submission 
agreed  to  by  George  Bliss,  esq.,  acting  for  the  United  States, 
and  B.  O.  IngersoU,  esq.,  acting  for  the  contractors,  is  valid. 
(Letter  November  26, 1882.) 

I  have  not  foand  any  opinion  of  my  predecessors  bearing 
on  the  question  involved,  but  in  the  case  of  United  States  v. 
Ames  (I  Woodbury  and  Minot  89),  the  circuit  court  held 
broadly  that  a  sulimission  by  the  United  States  attorney 
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was  invalid  on  accoant  of  the  want  of  aathority  in  any  officer 
of  the  United  States  to  enter  into  a  snbmissiou  in  their  be- 
half that  shall  be  binding,  saying :  '<  All  jadicial  power  is  by 
the  Gonstitntion  vested  in  the  Sapreme  Coai-t,  and  such  in- 
ferior courts  as  Congress  may  from  time  to  time  ordain 
and  establish.  (Constitution,  art.  3,  par.  1.)  No  depart- 
ment nor  officer  has  a  right  to  vest  any  of  it  elsewhere,"  etc 

The  Coart  of  Claims,  however,  in  the  case  of  the  Great 
Falls  Manufacturing  Company  (16  C.  Cls.  B.,  195)  made  the 
following  distinction  as  shown  by  the  syllabus : 

'<  Though  an  officer  may  not  be  authorized  in  terms  to  sub- 
mit a  matter  to  arbitration,  yet  if  he  be  specially  authorized 
by  Congress  to  act  in  regard  to  the  subject-matter  of  the 
submission,  so  that  he  will  have  power  to  carry  into  effect 
the  decree  which  the  award  may  direct,  he  has  power  to  sub- 
mit the  matter  to  arbitration."  The  Chief- Justice  dissented 
on  the  ground  that  no  authority  to  arbitrate  had  been  given 
by  Congress.    (Page  200.) 

I  have  found  no  other  Federal  decision  than  these,  and  no 
statute  authorizing  such  submission ;  but  it  appears  that  by 
section  4057,  Bevised  Statutes,  the  Postmaster-General  is 
required  to  cause  suit  to  be  brought  to  recover  such  claims 
as  those  in  question. 

It  is  apparent  from  the  statement  of  Mr.  Bliss  that  if  no 
legal  impediment  exists  it  would  be  greatly  to  the  advan- 
tage of  the  United  States  to  carry  out  the  submission,  and  it 
further  appears  that  the  contractors  are  not  only  desirous  to 
do  so,  but  are  willing  to  give  bond  to  abide  by  the  result. 

Mr.  Bliss  is  of  opinion  that  the  submission  is  lawftil,  but 
enters  into  no  discussion  of  the  subject,  and  furnishes  no  au- 
thority for  his  opiniou,  which,  in  view  of  the  decision  above 
dtedj  is  unfortunate.  Thus  far,  knowing  his  experience  in 
acting  for  the  Government,  I  have  assumed  he  knew  of  some 
statute  or  authority  to  warrant  the  course  he  has  taken. 

The  circuit  court  proceeded  apparently  on  the  ground  that 
where  by  statute  a  particular  authority  is  vested,  or  mode 
of  proceeding  is  directed,  it  is  exclusive,  and  section  4057  cited 
gives  peculiar  force  to  the  doctrine  as  applied  to  this  case. 
It  might  also  be  said  thac  the  officers  of  the  United  States 
concerned  in  this  matter,  if  considered  -either  as  general 
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agents  or  as  agents  with  designated  powers^  are  anaathor- 
ized  to  bind  their  principal  by  this  species  of  contract. 

The  Court  of  Olaims  does  not  dispate,  bat  avoids  sach 
reasoning  by  holding  that  the  delegation  of  authority  to 
submit  need  not  be  express,  but  may  be  implied  from  the 
nature  and  extent  of  control  over  the  general  subject-matter 
expressly  given.  Section  4057  seems  to  stand  in  the  way  of 
taking  any  benefit  of  this  distinction. 

In  ordinary  cases  it  might  be  put  on  the  general  power  of 
an  attorney  at  law  to  act  for  his  client,  but  even  there  the 
weight  of  authority  is,  I  think,  that  the  power  can  be  exer- 
cised only  after  suit  brought,  though  there  are  decisions  up- 
holding its  exercise  before.  It  is  doubtful  whether  such  a 
doctrine  is  applicable  to  the  present  case,  for  it  is  difficult  to 
imply  a  power  in  the  Attorney  General  to  submit  to  arbitra- 
tion a  case  in  which  the  Postmaster-G«neral  is  specially  di- 
rected to  cause  suit  to  be  brought  As  a  question  of  law, 
therefore,  the  right  of  submission  seems  to  me  to  be  in  serious 
doubt. 

Assuming,  however,  that  both  parties  are  desirous  of  se- 
curing the  practicable  advantage  of  the  submission,  and  are 
willing  to  take  such  measures  as  may  avail  to  put  the  pro- 
ceeding beyond  question'  of  its  legality,  I  suggest  that  end 
would  be  accomplished  by  the  formal  commencement  of  suits 
in  the  supreme  court  of  the  District  against  the  respective 
contractors,  in  which  by  their  attorney  they  should  enter 
their  appearance.  Then,  upon  application  and  by  consent  of 
parties,  the  court  would  doubtless  appoint  the  persons 
named  in  the  present  agreements  as  arbitrators,  and  their 
award  could  be  returned  to  and  made  the  judgment  of  the 
court.  This  course  will  satisfy  the  reasonable  doubt  in  your 
mind,  and,  unless  open  to  some  objection  which  does  not  oc- 
cur to  me,  would  avoid  the  danger  of  making  a  precedent 
which  might  under  other  circumstances  be  used  to  the  dis- 
advantage of  the  public. 

In  this  connection  I  call  your  attention  to  Alexandria  Canal 
Company  v.  Swan  (5  How.,  8G),  in  which  suit,  brought  in  the 
circuit  court  of  Washington  County,  the  cause  after  issue 
was  referred  by  a  rule  of  court  to  four  arbitrators  upon  terms 
specified  in  a  written  agreement  filed  in  the  case  setting 
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forth  the  manner  in  which  the  arbitrators  were  to  be  se- 
lectedy  etc.  The  Sapreme  Oonrt  apheld  the  proceeding,  Chief- 
Justice  Taney  declaring  that  ^<a  trial  b3'  arbitrators  ap- 
pointed by  the  coart  with  the  consent  of  both  parties  is  one 
of  the  modes  of  prosecating  a'suit  to  judgment  as  well  estab- 
lished and  as  fully  warranted  by  law  as  a  trial  by  jury." 
(See  also  Newcomb  v.  Woody  97  U.  S.,  682.) 

The  proposition  of  the  contractors  to  give  bond  to  abide 
the  result,  though  indicative  of  their  good  faith,  does  not 
seem  to  me  to  change  the  legal  aspect  of  the  case,  for  if,  by 
inherent  defect  of  authority,  the  promise  of  one  side  is  not 
binding,  it  would,  I  think,  affect  the  validity  of  the  collateral 
no  less  than  of  the  principal  agreement. 
I  am,  with  respect,  etc., 

BBNJ  AMEJ  HAEBIS  BBBWSTBE. 

Hon.  TmoTHT  O.  Howb, 

Postmaster'  Oenerdl. 


POLICE  FORCE  OP  THE  DISTlllCT  OF  COLUMBIA. 

Under  the  proyinona  of  the  act  of  July  11, 1878,  chapter  180,  the  Commis- 
sionera  of  the  District  of  Columbia  have  power,  in  their  discretion,  to 
remove  members  of  the  police  force  of  the  District  of  Colmmbia  with- 
out such  trial  as  is  contemplated  by  section  356  of  the  Revised  Statutes 
of  said  District. 

Dbpabtmbnt  OF  Justice, 

December  30,  1882. 

Sib:  Having  transmitted  to  me  the  request  of  the  Dis- 
trict Commissioners  for  my  opinion  upon  the  question 
whether  the  Gommissioners  have  power  to  remove,  without 
such  trial  as  is  contemplated  by  section  356  (Bev.  Stat,  of  D. 
C),  members  of  the  police  force  of  the  District,  I  answer  as 
follows: 

A  brief  outline  of  antecedent  legislation  may  throw  light 
on  the  subject. 

For  a  long  period  prior  to  February  21, 1871,  three  muni- 
cipal organizations,  namely,  the  county  of  Washington  and 
the  cities  of  Washington  and  Georgetown,  respectively,  were 
invested  with  the  ordinary  functions  of  local  government  rthe 
city  of  Washington  being  governed  by  a  mayor,  aldermen, 
and  common  council),  but  by  act  of  that  date  (16  Stat.,  419) 
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tbe  District  of  Coiambia  was  created  a  b<»dy  corporate  in 
place  of  those  three  organizations  with  a  new  form  of  gov- 
ernment consisting  of  a  governor,  secretary,  and  legislative 
assembly.  A  board  of  pablic  works  and  board  of  health 
were  also  established  as  anxilitfry  organizations. 

This  scheme  of  government  proved  in  some  respects  un- 
satisfactory to  Congress,  as  is  shown  by  report  of  its  inves- 
tigating committee,  and  by  act  of  June  20, 1874  {IS  Stat., 
116),  the  plan  of  vesting  the  executive  power  in  Gommis- 
sioners  was  substituted  as  a  temporary  expedient  (the  legis- 
lative assembly  being  abolished),  and  a  joint  committee  was 
authorized  to  prepare  and  submit  a  plan  for  a  permanent 
form  of  government. 

The  committee  reported  its  scheme,  but  Congress  rejected 
it  and  other  projects,  and  on  July  11, 1878,  passed  the  act 
under  consideration  entitled  *<An  act  providing  a  permanent 
form  of  government  for  the  District  of  Columbia"  (20  Stat, 
102),  and  this  act  has  been  continued  to  the  present  time 
without  substantial  modification. 

Under  the  so  called  old  corporation  of  Washington  City 
the  power  of  appointment  to  local  offices  was  vested  in  the 
mayor  and  aldermen,  and  that  of  removal  in  the  discretiou 
of  the  mayor.  Under  the  plan  of  1871,  the  appointment  to 
and  removal  from  offices  created  by  the  legislative  assembly 
were  vested  in  the  governor  at  his  discretion,  and  this  power 
by  the  act  of  1874  (section  2)  Congress  transferred  to  the 
Commissioners,  authorizing  their  appointment  and  proceed- 
ing as  follows:  ^^  who  shall,  until  otherwise  provided  by  law, 
exercise  all  the  power  and  authority  now  lawfully  vested  iu 
the  governor  or  board  of  public  works  of  said  District,  except 
as  hereinafter  limited." 

But  Congress  saw  fit  to  add  the  following  plenary  au- 
thority in  a  proviso  to  the  section,  *<  and  said  Commissioners 
are  hereby  authorized  to  abolish  any  office,  to  consolidate 
two  or  more  offices,  reduce  the  number  of  employes,  remove 
from  office  and  make  appointments  to  any  office  authorized 
by  law." 

This  provision  was  re-enacted  in  the  act  of  1878  (section  3) 
in  identical  terms,  except  that  the  words  ''under  them" 
were  inserted  before  the  words  <*  authorized  by  law." 
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It  can  not  be  doubted  that  it  was  intended  by  the  provis- 
ions cited  to  give  the  Oommisaioners  power  in  their  discre- 
tion to  appoint  to  and  remove  from  every  office  nnder  tlieir 
jurisdiction  where  a  dififerent  mode  of  appointment  or  re- 
moval was  not  specified  expressly  or  by  legitimate  inference. 
It  is  especially  important  to  note  this^  since  the  general  pur- 
pose or  policy  of  Congress  in  such  legislation  when  once 
clearly  apprehended  should  have  controlling  effect  in  the 
construction  of  doubtful  terms.  They  should  be  presumed, 
if  possible,  to  have  a  meaning  in  harmony  with  such  pur- 
pose rather  than  one  opposed  thereto. 

Bearing  this  in  mind,  we  are  prepared  to  state  the  ques- 
tion at  issue,  which  is  in  brief  whether,  by  the  sixth  section 
of  the  act  of  1878,  Congress  in  bringing  under  the  authority 
of  the  Commissioners  an  additional  number  of  offices, 
namely,  those  of  the  police  force,  iu tended  as  to  them  to  vary 
fh)m  its  previously  established  policy  of  confiding  in  those 
officers  a  discretionary  power  of  appointment  and  removal. 
It  may  be  fairly  asserted  that  to  maintain  such  an  intent  it 
ought  to  be  shown  by  at  least  a  very  strong  inference. 

The  language  is  that  from  a  fixed  date  <<the  board  of 
metropolitan  police  and  the  board  of  school  trustees  shall 
be  abolished,  and  that  all  the  powers  and  duties  now  exer- 
cised by  them  shall  be  transferred  to  the  said  Commissioners 
of  the  District  of  Columbia,  who  shall  have  authority  to  em- 
ploy such  officers  and  agents  and  to  adopt  such  provisions  as 
may  be  necessary  to  carry  into  execution  the  powers  and 
duties  devolved  upon  them  by  this  act."    (20  Stat.,  107.) 

The  powers  and  duties  referred  to  will  be  found  set  forth 
in  chapter  13  of  the  Revised  Statutes  of  the  District.  The 
material  point  is  that  the  power  of  removal  then  exercised 
by  the  police  board  was  limited  by  the  following  provisions: 

<*  Each  person  so  appointed  shall  hold  office  only  duriug 
such  time  as  he  shall  faithfully  observe  and  execute  all  the 
rules  and  regulations  of  the  board,  the  laws  of  the  United 
States,  and  the  laws  or  ordinances  existing  within  the  Dis- 
trict, and  which  apply  to  any  part  of  the  District  where  the 
members  of  the  force  may  be  on  duty."    (Sec.  341.) 

<^No  person  shall  be  removed  from  the  police  force  except 
upon  written  charges  preferred  against  him  to  the  board  of 
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police  and  after  an  opportanity  shall  have  been  afforded  him 
of  being  beard  in  his  defense ;  and  no  person  removed  from 
the  i)olice  force  for  caase  shall  be  re-appointed  to  any  office  in 
said  force."    (Sec.  355.) 

If  Congress  in  making  this  transfer  had  said  that  the 
powers  and  dnties  so  transferred  should  be  performed  as 
theretofore  by  the  police  board  or  in  accordance  with  the 
provisions  of  existing  laws,  or  had  made  use  of  some  equiv- 
aleiit  expression,  it  would  have  given  sach  evidence  of  its 
intent  as  under  the  circumstances  might  be  expected  if  it  in- 
tended to  retain  a  mode  of  proceeding  which  was  inconsistent 
with  the  plenary  authority  vested  in  the  Gommissiouers  since 
their  creation. 

By  reference  to  the  last  clause  of  th^  section  and  that  of 
the  seventh  section  it  will  be  seen  that  when  it  intended  to 
preserve  a  particular  system  from  the  effect  of  consolidation 
the  expression  is  apt  and  clear. 

But  aside  from  this,  if  Congress  had  made  the  transfer  in 
the  present  terms  and  had  stopped  with  the  words  <'  District 
of  Columbia,"  the  question  would  still  be  whether  the  express 
grant  of  power  over  all  officers,  which  by  its  terms  would 
clearly  include  the  new  offices,  is  to  be  limited  by  inference 
from  the  mere  use  of  such  words  as  ^'  the  powers  and  duties 
now  exercised."  It  would  not  be  a  strained  construction  of 
these  words  under  the  circumstances  to  interpret  them  in  a 
general  sense,  and  as  not  intended  to  incorporate  details  in- 
consistent with  the  existing  plan. 

The  objection  to  this  which  may  be  suggested  is  that  this 
would  repeal  by  implication  the  provisions  as  to  tenure  and 
removal  above  cited ;  but  this  is  met  by  observing  that  by  sec- 
tion 15  all  laws  inconsistent  with  the  provisions  of  the  act 
are  repealed..  If  found  inconsistent,  therefore,  the  repeal  is 
express,  and  the  practical  difference  is  one  which  it  is  sub- 
mitted is  of  weight  in  just  such  cases.  Without  such  a  clause 
the  courts  would  feel  bound  to  be  even  ingenious  in  preserv- 
ing the  said  provisions;  with  it  they  are  instructed  that 
Congress  expects  that  such  inconsistent  provisions  will  be 
found  and  directs  their  repeal.  They  are  not  obliged,  there- 
fore, to  struggle  against  an  appari*nt  inconsistency,  but  may 
at  once  recognize  it  and  give  effect  to  the  repealing  section. 
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Bat  it  is  not  necessary  to  resort  to  such  reasoning  in  view 
of  the  immediate  context  which  must  of  coarse  be  taken  as 
defining  the  sense  in  which  the  preceding  text  is  ased.  The 
words  are  **  who  [the  Oommissioners]  shall  have  authority'  to 
employ  soch  officers  and  agents,  and  to  adopt  such  provis- 
ions as  may  be  necessary  to  carry  into  execution  the  powers 
and  duties  devolved  upon  them  by  this  act." 

The  plain  intent  of  this  clause,  I  submit,  is  to  give  the 
Oommissioners  plenary  power  to  retain  the  existing  police 
scheme  both  as  to  its  official  and  regulative  features,  or  to 
modify  or  substitute  without  limit.  So  taken  it  is  in  perfect 
harmony  with  the  general  purpose  and  policy  before  noted, 
and  strengthens  instead  of  impairing  the  power  granted  to 
it  by  section  3. 

It  was  perfectly  competent,  therefore,  for  the  Commission- 
ers, formally  or  tacitly,  to  adopt  (or  not)  the  provision  for 
removal  by  trial  on  written  charges,  and  to  continue  it  so 
long  as  tbey  should  deem  it  necessary. 

Extended  argument  to  sustain  this  position  is  surely  need- 
less, unless  it  can  be  shown  that  the  clause  above  mentioned 
is  susceptible  of  some  different  and  inconsistent  interpreta- 
tion. It  can  not  be  presumed  that  Congress  intended  to  bind 
the  Commissioners,  by  the  words  ^^  powers  and  duties  now  ex- 
ercised," to  proceed  by  trial  to  remove  a  member  of  the  police 
force,  when  they  substantially  say  in  the  same  sentence  to 
them,  ^^  you  may  use  your  discretion  in  the  entire  subject- 
matter." 

It  is  not  claimed  that  the  question  is  without  difficulty, 
but  on  the  whole  case  it  seems  to  me  that  Congress  did  not 
intend  to  force  on  the  Commissioners  (without  apparent 
reason)  the  anomaly  of  a  mode  of  removal  as  to  one  class  of 
their  appointees  differing  from  that  prescribed  as  to  all  others, 
but  wisely  left  the  matter  to  their  own  good  judgment  I 
think,  therefore,  that  the  Commissioners  are  at  liberty  to 
adopt  the  method  of  removal  at  their  discretion  in  the  case 
under  consideration. 

I  feel  less  hesitation  in  arriving  at  this  conclusion  from  the 
fact  that  in  a  case  which  seems  to  me  to  be  substantially 
analogous  the  general  term  of  the  supreme  court  of  the  Dis- 
trict decided  that  justices  of  the  peace,  who  under  sections 
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1030, 1031,  Revised  Statutes  of  the  District  of  Golambia,coald 
be  removed  only  as  therein  prescribed,  coald  be  removed  by 
the  Commissioners  in  their  discretion,  wUen  by  subsequent 
legislation  the  appointment  of  justices  was  vested  in  the 
governor  (act  February  21,  1871),  and  that  authority  was  by 
Congress  transferred  to  the  Commissioners  as  before  stated. 
{Bates  V.  Dennisan^  3  McArthur,  130.)  A  copy  is  inclosed. 
I  am,  with  respect, 

BENJAMIN  HABBIS  BBEWSTBB. 
The  Prbsidbnt. 


BOARD  OF  FIRE  COMMISSIONERS. 

The  Commisaionen  of  the  District  of  Colamhi»  hare  power,  under  the 
&ct  of  Judo  11, 1878,  chapter  180,  to  abolish  a  part  or  the  whole  of  the 
board  of  fire  commissioners  of  said  District. 

Department  of  Justxob, 

December  30, 1882. 

Sir  :  From  the  papers  referred  to  me  it  appears  that  yon 
have  transmitted  to  me  the  request  of  the  Commissioners  of 
the  District  for  my  opinion  on  the  question  whether  they 
have  power  to  remove  members  of  the  board  of  fire  com- 
missioners of  the  District  of  Golambia,  or  to  abolish  a  part 
or  the  whole  of  said  board. 

That  board  was  created  by  act  of  the  legislative  assembly 
of  the  District,  approved  Angnst  21, 1871  (acts  first  legis- 
lative assembly,  75),  and  that  assembly  was  created  and  its 
powers  prescribed  by  the  act  of  Congress  approved  February 
21,  1871  (16  Stat.,  420). 

By  the  former  act  the  power  of  appointment  and  removal 
was  vested  in  the  discretion  of  the  governor  of  the  District. 
The  powers  of  the  governor  were  transferred  to  the  Com- 
missioners of  the  District,  created  by  Congress  in  the  act  of 
Jnne20, 1874  (18  Stat.,  116),  and  they  were  further  empow- 
ered as  follows: 

<<  And  said  Commissioners  are  hereby  authorized  to  abolish 
any  office,  to  consolidate  two  or  more  offices,  reduce  the 
number  of  employes,  remove  from  office,  and  make  appoint- 
ments to  any  office  authorized  by  law." 
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The  same  powers  were  sabstantially  renewed  in  those 
officers  by  the  act  of  June  11, 1878  (^  Stat,  104),  the  only 
difference  in  the  cited  clause  being  the  insertion  of  the  words 
<<  nnder  them  "  before  the  words  <<  authorized  by  law." 

Under  this  authority  there  seems  to  be  no  doubt  that  Con- 
gress intended  to  give  the  power  specified  in  the  question. 
There  is  nothing,  apparently,  in  the  opinion  of  my  predeces- 
sor, the  honorable  Attorney-General  Devens  (16  Opin.,  179), 
in  oonflict  with  this  conclusion. 
Very  respectfully, 

BENJAMIN  HARRIS  BREWSTBR. 

The  Pbbsidbnt. 


RETIRED  LIST  OP  THE  NAVY. 

An  officer  who  waa  retired  as  a  commodore,  and  has  since  been  promoted 
to  the  grade  of  rear-admiral  on  the  retired  list,  under  the  act  of  Aogast 
15y  1876  (sec.  1460,  Rey.  Stat.,  as  amended),  is  not  entitled  to  any  in- 
crease of  pay  by  reason  of  his  promotion. 

The  first  section  of  the  act  of  June  22,  1874,  chapter  392,  is  in  parimateria 
with  the  provision  touching  the  pay  of  promoted  officem  contained  in 
section  7  of  the  act  of  June  15,  1870,  chapter  295,  the  act  of  June  5, 
1872,  chapter  296,  and  section  i5l6,  Revised  Statutes,  aud  was  designed 
to  fix  the  commencement  of  the  increased  pay  of  promoted  officers  in 
active  service  only. 

Section  1591,  Revised  Statutes,  which  declares  that  an  officer  promoted 
on  the  retired  list  shall  not,  in  consequence  of  such  promotion,  be  enti- 
tled to  increase  of  pay,  is  applicable  alike  to  officers  promoted  under 
section  1461,  Revised  Statutes,  and  to  those  promoted  under  section 
1460,  as  amended. 

Department  op  Justice, 

January  9,  1S83. 
Sir  :  I  haveconsidered  the  question  sabmitted  to  me  iu  a  let- 
ter received  from  the  Hon.  H.  F.  French,  Acting  Secretary, 
dated  the  23d  of  October  last,  which  is  thus  stated :  '<  Is  acom- 
modore  in  the  CT.  S.  Navy,  retired,  who  was  promoted  to  the 
rank  of  rear-admiral,  retired,  under  the  actof  August  15, 187G, 
entitled  to  the  pay  of  a  rear  admiral,  retired,  from  the  date  of 
his  promotion,  or  for  any  portion  of  that  time,  under  the  pro- 
visions of  the  acts  of  August  15,  1876,  re-enacted  iu  section 
1460,  Bevised  Statutes,  June  22, 1874  (18  Stat.,  191),  and  the 
Navy  appropriation  acts  of  February  23, 1881  (21  Stat,  331), 
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and  August  5, 1882,  notwithstanding  the  provisions  of  the 
acts  of  March  2,  1867,  and  July  15, 1870,  re-enacted  in  sec- 
tion 1591,  Revised  Statutes!" 

This  question  involves  an  examination  into,  and  its  answer 
depends  upon,  the  law  relating  to  retired  naval  officers  as  it 
stood  before  the  passage  of  the  act  of  August  5, 1882,  chap- 
ter 391,  which  provides  that  thereafter  '^  there  shall  be  no 
promotions  or  increase  of  pay  in  the  retired  list  of  the  Navy, 
but  the  rank  and  pay  of  officers  on  the  retired  list  shall  be 
the  same  that  they  are  when  such  officers  shall  be  retired." 

By  section  1461,  Bevised  Statutes,  officers  on  the  retired 
list  of  the  Navy  became  entitled  to  promotion  as  their  several 
dates  upon  the  active  list  were  promoted;  but,  by  a  proviso 
therein  which  imposed  restrictions  as  regards  promotions  to 
the  grade  of  rear-admiral  upon  the  retired  list,  promotion  to 
that  grade  was  forbidden  while  it  contained  the  full  number 
allowed  by  law. 

Section  1591,  Bevised  Statutes,  declared  that  <<  no  officer, 
heretofore  or  hereafter  promoted  upon  the  retired  list,  shall, 
in  consequence  of  such  promotion,  be  entitled  to  any  increase 
of  pay."  This  provision  is  taken  from  the  fifth  section  of  the 
act  of  July  15, 1870,  chapter  296. 

By  section  1460,  Revised  Statutes,  as  amended  by  the  act 
of  August  16,  1876,  chapter  302,  it  was  enacted :  ^'  There 
may  be  allowed  upon  the  retired  list  of  the  Navy  nine  rear- 
admirals  by  promotion  on  that  list :  Provided^  That  this  sec- 
tion shall  not  prevent  the  Secretary  of  the  Navy  from  pro- 
moting to  the  grade  of  rear-admiral  on  the  retired  list,  in 
addition  to  the  number  herein  provided,  tho8e  commodores 
who  have  commanded  squadrons  by  order  of  the  Secretary  of 
the  Navy,  or  who  have  performed  other  highly  meritorious 
service,  or  who,  being  at  the  outbreak  of  the  late  war  of  the 
rebellion  citizens  of  any  State  which  engaged  in  such  rebel- 
lion, exhibited  marked  fidelity  to  the  Union  in  adhering  to 
the  flag  of  the  United  States."  The  amendment  of  this  sec- 
tion made  by  the  act  of  187G  consists  of  the  addition  of  the 
last  clause,  beginning  with  the  words  ^^  or  who,  being  at  the 
outbreak  of  the  late  war,"  etc.  Its  effect  was  to  authorize 
the  promotion  to  the  grade  of  rear-admiral  of  such  commo- 
dores as  came  within  the  terms  of  the  clause,  notwithstand- 
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ing  the  limitation  prescribed  id  that  section  as  to  the  unm- 
ber  of  rear-admirals  allowed  apon  the  retired  list  by  promo- 
tion. 

The  question  submitted  presents  the  case  of  an  officer  who, 
previoos  to  the  date  of  that  amendment,  was  retired  as  a 
commodore,  and  who  afterwards  was  promoted  to  the  grade 
of  rear-admiral  on  the  retired  list  under  the  provision  in  the 
amendment,  and  the  inquiry  is,  whether  by  such  promotion 
he  became  entitled  to  the  retired  pay  of  that  grade. 

Mention  is  above  made  of  the  act  of  June  22, 1874,  chapter 
392.  The  first  section  of  that  act  provides  that  on  and  after 
the  date  thereof  ^^  any  officer  of  the  Navy  who  may  be  pro- 
moted in  course  to  fill  a  vacancy  in  the  next  higher  grade 
shall  be  entitled  to  the  pay  of  the  grade  to  which  promoted 
from  the  date  he  takes  rank  therein,  if  it  be  subsequent  to 
the  vacancy  he  is  appointed  to  fill."  This  section  is  in  pari 
materia  with  the  provision  touching  the  pay  of  promoted 
officers  contained  in  section  7  of  the  act  of  June  15,  1870, 
chapter  295,  the  act  of  Juue  5,  1872,  chapter  296,  and  section 
1516,  Revised  Statutes,  and  must  be  considered  in  counec- 
tion  therewith  in  determining  its  scoi>e.  Thus  considered,  it 
was  manifestly  designed  to  fix  the  commencement  of  the  in- 
creased pay  of  promoted  officers  in  active  service  only. 

Previous  to  the  act  of  1870  the  general  rule  was  that  the 
increased  pay  of  such  officers  commenced  from  the  date  of 
the  signature  of  an  appointment  to  perform  the  duty  of  the 
higher  grade  if  one  was  given  before  the  issue  of  a  commis- 
sion, or  from  the  date  of  the  commission  if  no  appointment 
was  previously  given.  (Navy  Regulations,  edition  of  1865, 
par.  1162;  ibid.y  edition  of  1870,  par.  1508.)  But  this 
rule  was  changed  by  that  act,  the  seventh  section  thereof 
providing  that  thereafter  *<  the  increased  pay  of  a  promoted 
officer  shall  commence  from  the  date  he  is  to  take  rank  as 
stated  in  his  commission."  That  this  provision  applied  ex- 
clusively to  officers  on  the  active  list  clearly  appears  by  ref- 
erence to  section  5  of  the  same  act,  which  prohibits  any  in- 
crease of  the  pay  of  officers  on  the  retired  list  in  consequence 
of  their  promotion  thereon.  The  provision  of  the  act  of  1870, 
above  quoted,  was  repealed  by  the  act  of  June  5, 1872,  chap^ 
272— VOL  XVII 32 
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ter  306,  and  the  following  provUo  enacted:  <^That  if  sach 
ofBcer  shall  have  been  promoted  in  coarse  to  fill  a  vacancy, 
and  shall  have  been  in  the  performance  of  the  duties  of  the 
higher  grade  from  the  date  he  is  to  take  rank,  he  may  be 
allowed  the  increased  pay  from  that  date."  The  latter  pro- 
vision is  sabstAntially  re-enacted  in  section  1561,  Revised 
Statutes,  as  follows:  ^^  When  an  officer  is  promoted  in  course 
to  fill  a  vacancy,  and  is  in  the  performance  of  the  duties  of 
the  higher  grade  from  the  date  he  is  to  take  rank,  he  may  be 
allowed  the  increased  pay  from  such  date."  This  section 
extends  to  officers  promoted  on  the  active  list  only;  sec- 
tion 1501,  Revised  Statutes,  covering  the  case  of  officers 
promoted  on  the  retired  list.  The  sole  purpose  and  intent 
of  the  first  section  of  the  act  of  June  22, 1874,  was  to  modify 
the  rule  prescribed  by  section  1561,  as  above,  fixing  the 
period  at  which  the  increased  pay  of  an  officer  on  the  active 
list,  who  is  ^<  promoted  in  course  to  fill  a  vacancy,"  shall 
begin.  It  iu  no  way  affected  section  1591,  which  thereafter, 
as  before,  remained  In  full  force. 

Section  1591  contains  a  general  provision,  which,  unless 
elsewhere  restrained  in  its  application  (and  no  statute  hav- 
ing this  effect  has  come  under  my  notice),  must  be  deemed  to 
extend  alike  to  officers  promoted  on  the  retired  list  under 
section  1461  and  to  officers  promoted  thereon  under  section 
1460  as  amended.  By  this  legislation  Congress  authorized 
promotion  on  the  retired  list  of  the  Navy,  expressly  provid- 
ing, however,  that  such  promotion  should  not  carry  with  it 
enhancement  of  pay,  thus  in  the  case  of  au  officer  promoted 
on  that  list  separating  his  pay  from  his  rank  and  making 
the  former  not  dependent  on  or  governed  by  the  latter.  This 
it  was  undoubtedly  competent  for  Congress  to  do. 

The  pay  of  retired  naval  officers  is  regulated  by  sections 
1588, 1590,  and  1893,  th^  two  last-mentioned  sections  being 
of  a  special  character.  Section  1588,  which  furnishes  the 
general  rule  on  the  subject,  fixes  the  pay  of  a  retired  officer, 
when  not  on  active  duty,  at  ohe-half  or  three-quarters  (as 
the  case  may  be)  of  the  sea  pay  elsewhere  provided  in  the 
Revision  for  the  grade  or  rank  held  by  him  at  the  time  of 
his  retirement.  Provision  is  not  made  by  that  or  any  other 
section  or  statute,  of  which  I  am  aware,  for  an  allowance  to 
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theoffloerof  aniucreaseof  pay  upon  his  promotiou  tt*  a  higher 
grade.  On  the  contrary ,  Buch  allowance  is  explicitly  pro- 
hibited by  section  1591. 

1  may  add,  in  connection  with  the  prohibition  of  the  sec- 
tion JQSt  adverted  to,  that  the  enactment  of  a  similar  pro- 
hibition in  the  act  of  Angnst  5,  1882,  does  not  warrant 
the  implication  that  a  retired  officer  was  theretofore  entitled 
nnder  the  law  to  an  increase  of  pay  upon  promotion  on  the 
retired  list.  Sach  an  implication  coald  not  fairly  arise  in  the 
face  of  a  previonsly  existing  statutory  provision  still  in  force, 
expressly  declaring  that  sach  an  officer  shonld  not  be  so  en- 
titled. By  section  1589,  retired  officers  of  the  class  therein 
described,  who  were  promoted  to  the  grade  of  rear-admiral, 
are  to  be  considered  as  retired  as  rear-admirals,  and  the 
effect  of  this  provision  was  to  entitle  them  to  the  retired  pay 
of  that  grade.  But  other  retired  officers  thus  promoted  fell 
nnder  the  operation  of  section  1591. 

The  Navy  appropriation  acts  of  February  23,  1881,  and 
August  5, 1882,  to  which  reference  is  made,  in  providing  for 
the  pay  of  retired  officers,  state  the  uumber  appropriated  for 
in  each  grade.  Thus  the  iict  of  1882  appropriates  *'  for  forty- 
two  rear-admirals,  twenty  commodores,"  etc.  On  examiua- 
tion  of  the  estimates  on  which  this  appropriation  is  based  it 
will  be  fonud  that  the  forty-two  admirals  include  thirty-nine 
at  $4,500  per  annum  and  three  at  $3,750  per  annum,  and  the 
twenty  commodores  include  eleven  at  $3,750,  seven  at  $3,375, 
and  two  at  $2,625  respectively.  These  differences  in  the  pay 
of  officers  standing  in  the  same  grade  on  the  retired  list  are 
the  result  of  the  operation  of  the  provisions  already  adverted 
to,  by  which  promotion  on  that  list  was  authorized,  but  with- 
out increase  of  pay  in  consequence  of  such  promotion;  and 
those  acts,  so  far  from  affording  ground  for  the  assumption 
that  all  the  rear-admirals  enumerated  (as  well  those  who 
have  attained  that  grade  by  promotion  as  others)  were  in- 
tended to  have  the  retired  pay  of  that  grade  ($4,500  per 
annum)  indicate  a  contrary  intention. 

Upon  the  whole,  I  am  of  opinion  that  an  officer  who  was 
retired  as  a  commodore  and  has  since  been  promoted  to  the 
grade  of  rear-admiral  on  the  retired  list  under  the  act  of 
August  15,  1876  (sec.  1460,  Bev.  Stat,  as  amended),  is  not 
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and  accordingly  I  answer  the  question  submitted  in  the 
negative. 

I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBBWSTEB. 

Hon.  GHAS.  J.  FOLGBB, 

Secretary  of  the  Treasury. 


INTEBNAL  EEVENUE. 

Where  an  application  waa  made  to  the  Commissioner  of  Internal  Bey- 
enue  for  a  refund  of  taxes  paid  in  December,  1864,  npon  spirits  lost  by 
leakage  or  evaporation  while  stored  in  a  bonded  warehouse  between 
July  1  and  December  31,  1864 :  Advised  that  the  act  of  Jane  30,  1864, 
chapter  173,  then  in  force,  did  not  authorize  any  allowance  for  leakage 
in  such  case. 

Department  op  Justice, 

January  12, 1883. 

SiB:  Yours  of  July  14  last  sabmits  qaestions  wbich  haye 
occurred  in  your  Department  in  connection  with  the  appl^ 
cation  of  W.  T.  Pate  &  Go.  to  the  Commissioner  of  Internal 
Bevenne  (Bev.  Stat.,  sec.  3220),  for  a  refund  of  taxes  paid  by 
them  in  December,  1864,  upon  spirits  lost  by  leakage  or  evapo- 
ration while  stored  in  a  bonded  warehouse  between  July  1 
and  December  31, 1864. 

It  seems  that  Pate  &  Go.  first  made  application  for  this 
refund  in  October,  1876,  and  that  this  was  refeeted  by  the  clerk 
whose  official  duty  it  was  to  pass  upon  such  cases  in  the  first 
instance ;  also,  that  immediately  afterwards  the  applicants 
brought  suit  therefor  in  the  Court  of  Claims,  alleging  (a  nec- 
essary jurisdictional  fact)  that  such  claim  had  been  pre- 
viously rejected  by  the  Commissioner  of  Internal  Bevenuej  and 
referring  In  that  connection  to  an  exhibit  which  showed  the 
action  of  the  cleric,  as  above  stated. 

It  also  appears  that,  according  to  the  course  of  office  in 
such  matters,  rejections  by  the  clerk  were  brought  to  the 
attention  of  the  Commissioner  of  Internal  Etevenne  by  sub- 
mitting for  his  consideration  and  signature  a  letter  certifying 
such  rejection  to  the  collector  of  internal  revenue  for  the 
proper  district. 
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There  is  do  evidenoe  that  this  was  done  in  the  case  of  Pate 
&  Co.  No  copy  of  such  a  letter  is  to  be  found  m  the  proper 
letter  book.  The  original  application  itself  has  disappeared ; 
the  only  evid'.*nce  of  its  existence  at  any  time  being  a  sort  of 
docket  entry  iu  the  register  of  the  clerk  in  qnestion,  adding 
thereto  the  word  r^ected 

The  9U%t  in  the  Oonrt  of  Claims  was  in  the  end  dismissed 
for  want  of  jurisdiction,  nnder  the  decision  in  NichoPs  Casey 
(7  Wall.,  122).  Subsequently  the  application  in  the  Bureau  of 
Internal  Bevenne  was  renewed  before  a  succeeding  Commis- 
sioner, and  this  has  pended  there  ever  since. 

Thereupon  yon  ask — 

(1)  **  Is  the  application  to  be  treated  either  as  having  been 
rejected  in  1876  or  as  abandoned  t 

(2)  ''  Did  the  act  of  June  30,  1864,  authorize  allowance  for 
leakage  in  a  bonded  warehouse  f  " 

1.  As  to  rejection  and  abandonment,  I  submit  that  the 
circumstances  do  not  show  a  rejection  by  the  Commissioner. 
There  was  none  expressly^  and  it  seems  that  what  passed  be- 
fore the  clerk  did  not  amount  to  one,  and  also  that  the  alle- 
gation in  the  Court  of  Claims,  attended  as  it  was  by  a  refer- 
ence to  a  paper  which  corrected  it  for  the  matter  now  under 
consideration,  did  not  amonnt  to  an  estoppel.  Neither  do  I 
see  proof  of  any  abandonment  of  the  claim  by  the  parties  inter- 
ested. 

However,  the  conclusion  to  which  I  have  come  as  regards 
the  second  question  renders  the  above  unimportant,  and  as 
it  is  improbable  that  the  circumstances  which  attend  the  first 
question  will  be  repeated,  I  will  not  trouble  yon  with  my  rea- 
sons therefor. 

2.  As  to  an  allowance  by  the  act  of  1864  of  ^^  leakage"  in 
a  bonded  warehouse,  I  submit  that  there  is  no  such  allow- 
ance. 

I  had  prepared  an  opinion  to  this  effect  upon  the  9th  of 
August  last,  but  upon  being  requested  to  allow  opportunity 
for  further  argument  on  behalf  of  the  claimants  that  conclu- 
sion was  suspended  for  several  months.  Of  late  other  en- 
gagements have  prevented  my  sooner  considering  the  argu- 
ments which  have  been  presented  by  the  learned  gentlemen 
who  represent  the  claimants. 
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In  May,1880y  whilst  discussing  the  question  whether  ware- 
house leakage  was  allowed  by  the  act  of  1866,  one  argument 
which  occurred  to  the  contrary  was  the  diflfereuce  as  to  the 
definition  of  the  object  of  taxation  in  that  act  and  in  the  pre- 
vious acts  of  1864  and  1862.  An  a  fortiori  argument  pre- 
sented itself  in  that  connection  (16  Opiu.,  670),  and  by  inad- 
vertency the  definition  in  those  previous  acts  was  si>oken  of 
as  allowing  such  leakage.  It  was  unnecessary  to  the  argu- 
ment to  say  that  the  a  fortiori  argument  was  all  that  xvas 
material,  and  that  obviously  would  have  been  only  the 
stronger  if  the  previous  acts  had  also  disallowed  of  warehouse 
leakage. 

Under  the  influence  of  the  context  which  the  act  of  1864 
presents  in  connection  with  the  passage  quote«l  in  the  opinion 
]U8t  alluded  to,  I  conclude  ttiat  the  expression  <*  distilled  and 
sold  or  distilled  and  removed  for  consumption  or  sale,"  by 
which  the  act  of  1861  defiues  the  spirits  on  which  the  tax  is 
to  be  ^Uevied,  collected,  and  paid"  (13  Stat.,  243),  is  to  read 
reddenda  singula  singulis^  as  providing  that  such  tax  is  to 
be  levied  upon  the  spirits  when  distilledj  but  is  not  to  be  col- 
lected and  paid  until  they  are  sold  or  removed  for  consumption 
or  saUj  or,  in  other  words,  the  tax  which  is  to  be  ascertained 
at  the  former  period  is  to  be  satisfied  only  at  the  latter. 

That  context  consists  of  the  detailed  provisions  for  the  gov- 
ernment and  guidance  of  the  officials  that  were  to  be  con- 
cerned in  ascertaining  and  collecting  the  tax. 

Three  officers  of  the  Government  were  to  be  directly  con- 
cerned with  this  ascertainment  and  collection — an  inspector, 
an  assessor,  and  a  collector.  Before  the  spirits  were  removed 
from  the  distillery  for  any  purpose  the  inspector  was  to  as- 
certain the  actual  amount  and  proof  of  the  spirits  contained 
in  each  cask  or  package  (p.  244).  These  particulars  were  by 
him  to  be  communicated  in  duplicate  to  the  assessor  and  the 
collector  for  the  district. 

Thrice  in  every  month  (p.  243)  the  distiller  also  was  to 
communicate  to  each  assessor  and  collector  duplicate  accounts 
taken  from  a  book  required  to  be  kept  by  him  showing  the 
amounts  of  spirits  distilledj  and  also  sold  or  removed^  etc.,  by 
him  since  his  last  account,  and  thereupon  he  was  also  to  pay 
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to  the  collector  the  tax  dae  apon  the  amount  so  sold  or  re- 
moved. 

The  inspector  was  required  to  mark  upon  the  cask  or  other 
package  the  quantity  and  proof  of  the  spirits  therein  con- 
tained. These  packages  were  to  be  so  marked  before  they 
were  removed  into  a  warehouse. 

No  method  of  inquiry  into  such  contents  is  given  other 
than  a  gauging  by  the  inspector.  No  other  gauging  by  him 
except  as  above  is  authorized  in  general  In  two  exceptional 
oases  an  allowance  for  deficiency  in  the  ascertained  contents 
of  a  package  and  a  consequent  re-inspection  are  authorized 
by  the  sixty-first  section  of  this  act  ^page  245):  first,  for 
leakage  upon  removal  to  some  other  warehouse,  and  secondly, 
for  loss  upon  re-distillation  for  the  purpose  of  being  ex- 
ported. In  both  of  these  cases  the  deficiency  anticipated, 
and  within  certain  limits  provi  led  for,  was  such  as  might 
reasonably  take  place  during  absence  from  the  warehouse, 
«.  6.,  during  transit  or  in  re-distillatian.  But  for  the  fdct  of 
leakage  in  packages  under  ordinary  circumstances,  i.  e.,  ante- 
rior to  their  removal  from  a  warehouse,  or,  indeed,  for  the 
official  ascertainment  of  such  fact  if  suggested  or  suspected,  I 
find  no  provision  of  law.  Indeed^  the  provisions  for  ascertain 
ing  the  deficiencies  iuentioned  in  section  61  assume  the  results 
of  the  oficial  inspection  first  made  as  conclusive  upon  the  quan- 
tity removed  from  the  first  warehouse^  conclusive  as  to  both 
the  Oovernment  and  the  owner ;  any  deficiency  in  relation  to 
that  ascertainment  being  assumed  as  due  to  transit  or  re- 
distiUationy  and  therefore  as  within  certain  limits  to  be 
allowed. 

I  therefore  conclude  as  a  general  rule  that  the  packages 
marked  by  the  inspector  before  removal,  and  as  so  marked^ 
became  fixed  units  of  one  or  other  degree  in  all  accounts 
betwixt  the  distiller  and  the  Oovernment,  and  that  to  this 
rule  there  can  be  no  exceptions  except  such  as  are  statutory^ 
the  only  exceptions  of  that  class  to  which  my  attention  has 
been  called  being  those  just  mentioned,  neither  of  which 
affect  the  case  before  me. 

No  suggestion  is  made  by  you  that  any  uniform  official 
construction  of  the  act  of  1864  has  prevailed  upon  this  point. 
Such  construction  as  to  a  statute  of  this  sort  no  longer  in 
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force  woald  be  entitled  to  great  respect.  My  attention  has 
been  called  by  the  learned  gentlemen  who  have  argned  this 
matter  on  l>ehalf  of  Messrs.  Pate  &  Go.  to  certain  circulars 
issued  by  the  Commissioner  of  Internal  Kevenue  whilst  the 
act  of  1864  was  in  force,  as  showing  a  practical  construction 
allowing  warehouse  leakage.  Without  admitting  a  right  in 
any  one  to  modify  the  facts  of  this  case  as  stated  by  your- 
self, I  may,  in  deference  to  such  suggestion,  be  allowed  to 
say  that  all  ot  these,  beginning  with  Circular  No.  13,  Decem- 
ber 15,  1863,  refer  to  one  or  both  of  the  exceptional  cases 
mentioned  above  first  affected  by  the  act  of  1863,  March  3, 
chapter  74,  section  18  (12  Stat.  723);  see  Circular  No.  15 
(March  1, 1864);  No.  40  (February  1,  1866);  "Special"  No.  1 
(July  6,  1864). 

I  hardly  need  to  add  in  reply  to  suggestions  made  upon 
the  argument  that  any  general  reference  in  circulars  or  stat- 
utes to  the  quantity  of  spirits  in  a  warehouse  at  the  time  of 
their  removal  is  to  be  taken  as  a  reference  to  the  aggregate 
of  tmiUy  as  above  defined. 
Very  respectfully. 

8.  P.  PHILLIPS, 

Solicitor-  GeneraL 

The  Sborbtart  of  the  Treasury. 

I  concur  with  the  Solicitor-Oeneral. 

BENJAMIN  HABBIS  BBEWSTEB. 


CIVIL-SERVICE  BILL. 

Doabt  suggested  whether  the  provision  in  section  3  of  the  act  "  to 
regalate  and  improve  the  civil  service,^  etc.  (22  Stat.,  403),  for  the 
employment  of  a  "  chief  examiner,"  does  not  come  in  conflict  with  the 
constitutional  rule  on  the  subject  of  appointments. 

The  word  "employ"  is  sometimes  used  in  our  legislation  in  a  sense 
equivalent  to  **  appoint." 

DJSPA.BTMENT  OP  JUSTICE, 

January,  22,  18S3. 
Sib.  In  the  matter  of  the  civil-service  bill,  having  re- 
ceived from  you  a  letter  written  by  one  Mr.  O'Connor  at  the 
instance  of  the  State  Department,  and  also  a  paper  prepared 
by  the  Secretary  of  State,  and  having  been  requested  by  yon 
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to  consider  tbem,  I  have  done  so,  and  now  sabmit  the  follow- 
ing]: suggestions  and  reflections  arising  oat  of  that  considera- 
tion. 

Section  3  of  the  act  <^  to  regnlate  and  improve  the  civil 
service "  provides  that  ^^  said  commission  is  authorized  to 
employ  a  chief  examiner,  a  part  of  whose  duty  it  shall  be, 
under  its  direction,  to  act  with  the  examining  boards  so  far 
as  practicable,  whether  at  Washington  or  elsewhere,  and  to 
secure  accuracy,  uniformity,  and  justice  in  all  their  proceed- 
ings, which  shall  be  at  all  times  open  to  him."  He  is  to  re- 
ceive a  salary  at  the  rate  of  $3,000  a  year,  and  he  shall  be 
paid  his  necessary  traveling  expenses  incurred  in  the  dis- 
charge  of  his  duty. 

Doubt  is  suggested  whether  the  chief  examiner,  whose 
employment  is  thus  provided  for,  does  not  comt^  within  the 
category  of  an  officer  of  the  United  States. 

The  Constitution  (sec.  2,  art.  2)  in  providing  how  officers 
of  the  United  States  shall  be  appointed  declares  that  the 
President  shall  nominate,  and  by  and  with  the  consent  of 
the  Senate  appoint,  certain  officers  described,  and  '-  all  other 
officers  of  the  United  States  whose  appointment  are  not 
herein  otherwise  provided  for  and  which  shall  be  established 
by  law ;  but  the  Congress  may  by  law  vest  the  appointment 
of  such  inferior  officers  as  they  think  proper  in  the  Presi- 
dent alone,  in  the  conrts  of  law,  or  in  the  heads  of  Depart- 
ments." 

If  the  chief  examiner  be  an  officer  of  the  United  States, 
then  consistently  with  the  above  provision  his  appointment 
can  not  be  vested  in  the  said  Commission. 

Is  he  such  officer  f  In  United  States  v.  Maurice  (2  Brock., 
103),  Chief  Justice  Marshall  says:  <'Au  office  is  defined  to 
be  a  public  charge  or  employment,  and  he  who  performs  the 
duties  of  the  offi>ce  is  an  officer.^  If  employed  on  the  part  of 
the  United  States  he  is  an  officer  of  the  United  States. 

In  Harticell  v.  U.  8.  (6  Wallace,  385)  the  Supreme  Court 
defines  an  office  to  be  a  *'  public  station  or  employment  con- 
ferred by  the  appointment  of  the  Oovemment.  The  term 
embraces  the  ideas  of  tenure,  duration,  emolument,  and 
duties.''  In  this  case  the  defendant  was  a  clerk  appointed 
under  the  act  of  July  23, 1866,  by  the  assistant  treasurer 
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at  Bostou,  with  the  approbation  of  the  Secretary  of  the 
Treasary. 

<'  The  employment  of  the  defendant,"  cootinaes  the  coart, 
<^  was  in  the  pablic  service  of  the  United  States.  He  was 
appointed  pursuant  to  law,  and  his  compensation  was  fixed 
by  law.  Vacating  the  office  of  his  superior  would  not  have 
affected  the  tenure  of  his  place.  His  duties  were  continuing 
and  permanent,  not  occasional  or  temporary.  They  were  to 
be  such  as  his  superior  in  office  should  prescribe.'' 

The  court  held  that  the  defendant  '^  was  a  public  officer,  ^ 
meaning  an  officer  of  the  United  States,  and  that  he  was 
appointed  by  the  head  of  a  Department  within  the  meaning 
of  the  constitutional  provision  upon  the  subject  of  the  ap- 
pointing power. 

The  use  of  the  word  <*  employ  "  instead  of  the  word  ^<  ap- 
I>oiut "  is  unimportant,  the  former  being  sometimes  used  in 
our  legislation  in  a  sense  equivalent  to  appoint.  Thus  in 
the  third  section  of  the  act  of  March  3, 1815,  chapter  94, 
the  word  ^^employ "  is  used  in  conferring  authority  to  ap- 
point inspectors  of  customs,  who  are  declared  to  be  '^  officers 
of  the  customs."  These  are  officers  of  the  United  States,  and 
though  employed  by  the  collector  with  the  approbation  of  tbe 
Secretary  of  the  Treasury,  they  are  nevertheless  appointed 
(according  to  the  ruling  in  the  case  last  cited)  by  a  head  of 
Department  within  the  meaning  of  the  provision  of  the  Con- 
stitution above  adverted  to. 

So,  by  the  act  of  March  3, 1865,  chapter  98,  the  Attorney- 
Oeneral  is  ^^  authorized  to  employ  in  his  offiv.  j  one  chief  clerk 
at  a  salary  of  $2,200  per  annum, "  etc.,  and  by  section  5  of 
thea<^t  of  July  23, 1866,  chapter  208,  he  is  also  ^^  authorized 
to  employ  in  his  office  *  *  *  a  clerk  to  be  known  as  the 
law  clerk,  at  an  annual  salary  of  $2,500,"  and  by  section 
363,  Revised  Statutes,  he  may  ^'  employ  and  retain  "  attorneys 
and  counsellors  to  assist  district  attorneys.  It  is  under  this 
last  provision  that  the  officers  known  as  assistant  district 
attorneys  are  appointed.  The  chief  clerk,  law  clerk,  and 
assistant  district  attorneys  just  referred  to  are  officers  of  the 
United  States,  whose  appointments,  being  conferred  by  the 
head  of  a  Department,  are  made  in  conformity  with  the  Con- 
stitution. 
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SOy  if  the  third  section  of  the  civil  service  act  authorized 
the  Oommissiou  to  employ  a  chief  examiner  u>itk  the  approval 
of  the  President,  or  of  some  head  of  Department,  or  of  some 
ooart  of  the  United  States,  and  the  Ooinmission  should  exer- 
cise the  aathority  thus  conferred  with  such  approval,  this 
would  be  in  contemplation  of  the  Constitution,  as  above  in- 
terpreted, an  appointment  by  the  President  or  head  of  De- 
partment, or  court,  as  the  case  might  be. 

In  this  connection  1  remark  that  the  inspectors  of  hulls 
and  boilers  provided  for  by  the  act  of  August  30, 1852  (  re- 
ferred to  in  Mr.  O'Connor's  paper ),  are  designated  subject  to 
the  approval  of  the  Secretary  of  the  Treasury ;  they  become 
officers  only  *^  when  the  designation  is  approved  by  the  Sec- 
retary." This  is  an  appoin  bmen t  by  the  head  of  a  Department 
( Hartwell  v.  United  States^  6  Wall. ),  who  is  capable  of  exer- 
cising the  appointing  power. 

Whether  the  chief  examiner  is  an  officer  or  not  depends 
therefore  upon  the  nature  of  his  employment^  not  upon  the 
terms  used  in  conferring  it  If  the  employment  is  one  th»t 
<' embraces  the  ideas  of  tenure,  duration,  emolument,  and 
duties,"  which  latter  are  continuing  and  permanent,  not  oc- 
casional or  temporary,  it  contains  all  the  essential  elements 
of  an  office. 

On  examination  of  the  third  section,  it  appears  that  cer- 
tain duties  are  annexed  to  the  employment  of  the  chief  ex- 
aminer which  are  continuing  and  permanent  in  their  char- 
acter. Thus  it  is  made  '<  a  part "  of  his  duty,  under  the  di- 
rection of  the  Commission,  <^  to  act  with  the  examining  boards, 
as  far  as  practicable,  whether  at  Washington  or  elsewhere, 
and  to  secure  accuracy,  uniformity,  and  justice  in  all  their 
proceedings,"  which  are  at  all  times  to  be  oi)en  to  him.  He 
is  to  secure ''  accuracy,  uniformity,  and  justice  in  all  their  pro- 
ceedings," which  involves  tbe  exercise  of  powers  of  super- 
vision and  control  over  all  the  examining  boards.  This  duty 
alone  imports  something  more  than  an  occasional  or  tempor- 
ary employment;  and  yet  it  is  made  but  a  part  of  his  duty; 
the  statute  implying  that  other  duties  are  contemplated  to  be 
devolved  uppn  him.  His  tenure  is  less  indefinite.  He  is  ( as 
is  the  case  with  all  inferior  officers  to  whose  appointment  the 
consent  of  the  Senate  is  not  requlretl )  removable  at  the 
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pleasure  of  the  appointing  power,  bat  hij  tenare  may  sur- 
vive the  individual  Commissioners  by  whom  he  is  appointed. 
He  i8  to  *^ receive  a  salary'^  at  a  prescribed  rate  per  annum, 
which  corresponds  in  amount  xnth  the  relative  dignity  of  the 
place.  But  one  chief  examiner  can  be  employed  at  a  time— 
^^ authorized  to  employ  a  chief  examiner"  are  the  words  of 
the  statute. 

Local  boards  of  examiners  are  provided  for,  to  be  desig- 
nated and  selected  by  the  Commission  from  persons  *<  in  the 
official  service  of  the  United  States,"  and  the  Commission  is 
empowered  at  any  time  to  substitute  any  other  person  "in 
said  service^  in  the  place  of  any  one  so  selected,  flere,  it 
will  be  observed,  only  persons  who  already  hold  office  under 
the  Government  can  be  placed  on  these  boards.  The  effect 
of  the  statute  is  simply  to  devolve  additional  duties  upon  those 
officers  who  may  be  designated  and  selected  therefor. 

Now,  assuming  the  chief  examiner  to  be  an  officer  of  the 
United  States,  how  does  the  case  stand  T  Congress  has 
created  an  officer,  but  has  not  ^^by  law^  vested  liis  a^ipoint- 
ment  in  any  one  capable  of  exercising  the  appointing  power 
under  the  Constitution.  Is  such  a  case  provided  for  T  The 
Constitution  declares  that  the  President  shall,  with  the  con- 
sent of  the  Senate,  appoint  all  officers  whose  appointments 
are  not  therein  otherwise  provided  for,  and  which  shall  be 
established  by  la^.  This  would  seem  to  cover  the  case. 
The  appointment  of  the  officer  might  have  been  vested  by 
Congress  in  the  President  alone,  or  in  a  head  of  a  Depart- 
ment, or  in  a  court  of  the  United  States ;  but  in  the  absence 
of  any  statutory  provision  to  this  eifect  the  constitutional 
provision  just  adverted  to  would  appear  to  come  into  play, 
and  vest  the  appointment  in  the  President  with  the  advice 
and  consent  of  tlie  Senate. 

The  foregoing  presents  grounds  which  are  deemed  by  me 
sufficient  to  warrant  the  suggestion  of  a  doubt  whether  the 
existing  provision  for  the  employment  of  the  chief  examiner 
does  not  come  in  conflict  with  the  constitutional  rule  on  the 
subject  of  appointments.  The  question  thus  presented,  how- 
ever, is  one  which  can  not  be  settled  by  executive  action. 
Whether  the  functions  or  duties  and  powers  of  the  chief  ex- 
aminer constitute  him  an  officer  of  the  United  States  in  the 
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seDBe  of  the  Ooastitation,  is  one  that  can  only  be  aathori- 
tAtively  determiDed  by  the  coarts.  But  shoald  the  donbt  ap- 
pear well  fonnded,  it  may  be  worthy  of  year  consideration 
whether  it  is  expedient  to  call  the  attention  of  Congress 
thereto. 

I  have  the  honor  to  be,  sir,  very  respectfally, 

BENJAMIN  HARRIS  BREWSTBB. 

The  President. 


SITE  FOR  A  PUBLIC  BUILDING  AT  MINNEAPOLIS. 

The  aatbority  given  by  the  act  of  April  11, 1882|  chapter  75,  "  to  purohoBe 
a  site  "for  a  public  bailding  to  be  erected  at  Minneapolis,  Minn.,  does 
not  inolnde  aatbority  to  acqaire  snob  site  by  condemnation  under  the 
eminent  domain  power  of  the  United  States. 

Department  op  Justice, 

February  1, 1883. 

Sir  :  Referring  to  yoar  letter  of  the  23d  instant,  relative 
to  the  site  selected  for  a  public  building  to  be  erected  at 
Minneapolis,  Minn.,  I  have  considered  the  inquiry  there  sug- 
gested, whether  the  authority  '*  to  purchase  a  site'^  given  by 
the  act  of  April  11, 1882,  chapter  75,  includes  power  to  con- 
demn land  therefor,  and  the  conclusion  arrived  at  by  me  is 
that  the  authority  mentioned  does  not  carry  with  it  such 
power. 

Although  the  word  <<  purchase,"  taken  in  its  technical 
sense,  comprehends  all  modes  of  acquiring  land  other  than 
by  descent,  yet  in  the  legislation  of  Congress  providing  for 
the  acquisition  of  private  proi)erty  for  public  purposes  it  ap- 
pears to  be  nsed  not  in  its  technical,  but  in  fts  popular  or 
vemacnlar  sense.  In  Kohl  v.  United  States  (91  U,  S.,  p.  374) 
it  is  remarked  by  the  court  that  '^  generally  in  statutes,  as 
in  common  use,  the  word  is  employed  in  a  sense  not  technical, 
only  as  meaning  acquisition  by  contract  between  the  parties 
without  governmental  interference."  And  where  Congress 
has  intended  to  confer  authority  to  acquire  land  through  the 
exercise  of  the  eminent  domain  power  of  the  Government 
other  terms,  clearly  indicative  of  that  intent,  are  made  use 
of.    See,  for  instance,  the  acts  of  December  21, 1871,  chapter 
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5;  March  27^  1872,  chapter  65;  Maroh  3, 1873,  chapter  311; 
and  Juue  18, 1879,  chapter  26. 

Attoruey-Oeneral  Devens,  in  the  opinion  to  which  yoa  re- 
fer (16  Opin.,  p.  327),  held  that  the  authority  given  to  the 
Secretary  of  the  Treasury  by  the  act  of  March  3,  1879, 
chapter  182,  to  *<  purchase"  certain  land  at  Fall  Biver,  Jtfass., 
did  not  include  authority  to  acquire  it  by  condemnation ;  and 
the  correctness  of  this  view  has  been  impliedly  recognized 
by  Congress  in  the  act  of  August  7, 1882,  chapter  433,  by 
which  the  provision  of  the  act  of  1879,  above  adverted  to,  was 
amended  so  as  to  enable  the  Secretary  to  acquire  the  land  ^<  by 
private  purchase  or  by  condemnation."  I  may  also  mentioa 
the  act  of  March  9, 1882,  chapter  28,  as  confirmatory  of  the 
same  view. 

The  various  acts  above  cited  (to  which  others  might  be 
added)  sustain  the  conclusion  already  intimated  touching  the 
inquiry  suggested  by  your  letter.  I  accordingly  return  the 
papers  which  were  received  therewith,  deeming  the  institu- 
tion of  proceedings  for  condemnation  in  the  case  to  which 
they  relate  unauthorized. 

I  have  the  honor  to  be,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  Ohables  J.  Folger, 

Beoretary  of  the  Treasury. 


PENSIONS— DECLARATIONS. 

DeolarationB  of  pension  olaimants  must  be  made  before  a  oonrt  of  reoord, 
or  before  some  officer  thereof  having  custody  of  its  seal. 

The  power  to  fine  and  imprison  is  not  in  this  conn  try  a  distingnishiog 
mark  of  a  coart  of  record,  bnt  the  enrolling  or  recording  of  their  acts 
and  proceedings  is ;  and  snoh  court  musb  have  a  seal  by  which  Its  acts 
and  proceedings  are  anthenticated  and  proved. 

Department  of  Justice, 

February  2, 1883. 
Sib  :  By  section  4718  of  the  Bevised  Statutes  declarations 
of  pension  claimants  must  be  made  before  a  court  of  record^ 
or  before  some  ofQcer  of  a  court  of  record  having  omtody  of 
its  seal,  said  officer  being  fully  authorized  and  empowered  to 
administer  and  certify  any  oath  or  affirmation  relating  to  any 
pension  or  application  therefor. 
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1q  the  case  submitted  Thomas  S.  Ewing  made  his  applica- 
tion for  a  pension  before  David  H.  Lane,  *<  recorder  of  the 
city  of  Philadelphia,"  and  the  question  is  whether  the  re- 
corder of  the  city  of  Philadelphia  holds  a  court  of  record,  or 
is  an  ofiBcer  of  a  court  of  record. 

Wharton,  in  his  Law  Lexicon,  Title  ^^Oourt,"  page  250,  de- 
fines a  court  of  record  thus : 

^^A  court  of  record  is  one  whereof  the  acts  and  judicial 
proceedings  are  enrolled  for  a  perpetual  memory  and  testi- 
mony, and  which  has  power  to  fine  and  impnson  for  contempt 
of  its  authority." 

He  adds :  ^'  Courts  not  of  record  are  courts  of  inferior  dig- 
nity, which  are  not  intrusted  by  law  with  any  power  to  fine 
and  imprison  subjects  of  the  realm,  unless  by  express  pro- 
viAion  of  some  act  of  Parliament.  Their  proceedings  are  not 
enrolled  or  recorded ;  but,  as  well  their  exiRtence  as  the  truth 
of  the  matters  therein  contained,  shall,  if  disputed,  be  tried 
by  a  jury." 

The  power  to  fine  and  imprison  is  not,  I  think,  in  this  coun- 
try regarded  as  a  distinguishing  mark  of  a  court  of  record, 
but  the  enrolling  or  recording  their  acts  and  proceedings  is ; 
and  a  court  of  record  must  have  a  seal  by  which  its  acts  and 
proceedings  are  held  to  be  authenticated  and  proved  in  all 
courts. 

If  a  recorder  of  the  city  of  Philadelphia  has  an  official  seal 
which,  in  the  higher  courts  and  elsewhere,  proves  his  judi- 
cial acts;  if  by  statute  or  usage  and  custom  he  is  a  judicial 
officer  who  keeps  a  record  book  in  which  his  official  acts  and 
proceedings  are  regularly  enrolled  for  a  perpetual  testimony 
of  them,  I  think  he  holds  a  court,  and  his  court  is  a  court  of 
record. 

The  papers  submitted  do  not  show  whether  these  qualities 
inhere  in  the  office  of  the  said  recorder,  and  I  am  not  able  to 
lay  my  hands  upon  any  authorities  as  to  these  points.  Fur- 
thermore, this  question  as  practically  propounded  is  answered 
as  far  as  I  can  answer  it;  but'  the  subject  belongs  to  the 
courts  of  Pennsylvania. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  H.  M.  Teller, 

Secretary  of  the  Interior. 
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BAILBOAD  TRANSPORTATION. 

Under  sections  5260  and  5261,  Revised  Statutes,  it  is  sufficient  if,  preyions 
to  the  payment  of  claims  for  freight  and  transportation  over  the  rail- 
roads of  companies  to  which  the  United  States  have  issued  bonds,  the 
law  applicable  thereto  has  been  ascertained  by  a  Judgment  of  the  Court 
of  Claims,  or,  upon  appeal,  of  the  Supreme  Court.  Where  the  law  is 
thus  ascertained  in  one  case,  it  may  be  acted  upon  in  all  similar  oases 
without  further  litigation. 

Department  of  Justice, 

February  6,  1883. 

Sir:  After  considering  the  papers  inclosed  in  yoars  of 
the  3d  instant,  I  understand  them  to  present  the  question, 
whether  sections  5260  and  5261  of  the  Revised  Statutes  mean 
that,  previous  to  any  payment  of  the  accounts  therein  men- 
tioned, they  must  be  sanctioned  by  judgments  in  the  Oonrt 
of  Claims,  etc.,  toties  quoiies  they  arise,  or  only  that  pre- 
vious to  such  payment  the  rule  of  right  thereabouts  must  have 
been  ascertained  by  such  judgment. 

The  claim  which  the  above  legislation  instructed  the  officers 
of  the  United  States  to  assert  and  invited  the  companies  to 
resist  by  suit,  was,  that  money  due  by  the  United  States  for 
freight  and  transportation  over  the  railroads  of  companies  to 
which  they  had  issued  bonds  should  be  withheld  and  applied 
to  the  satisfaction  of  interest,  etc.,  instead  of  being  paid  over. 

What  the  courts  could  do  under  the  circumstances  was  to 
ascertain  the  law  arising  under  such  facts  as  might  be  sub- 
mitted to  them  for  consideration.  When  that  law  should  be 
once  ascertained,  it  would,  in  the  usual  course  of  things,  be- 
come the  rule  for  all  such  facts,  whenever  they  might  arise ; 
meaning  by  ^*  such  facts,"  facts  of  the  same  character — ^facts 
essentially  the  same.  In  ordinary  cases  litigants  acquiesce 
in  one  such  solemn  decision.  In  exceptional  cases,  however, 
they  litigate  the  question  again.  But  it  is  exceedingly  im- 
probable that  the  legislature  intended  by  the  words  of  this 
provision  to  convey  a  doubt  whether  the  courts  and  the 
Treasury  Department  respectively  could  in  this  matter  suf- 
ficiently perform  their  ordinary  functions — the  former  in  lay- 
ing down,  and  the  latter  in  applying,  a  working  rule  for  the 
adjustment  and  satisfaction  of  these  accounts. 
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Upon  the  contrary,  it  is  to  be  presumed  that  they  intended 
to  direct  litigation  under  the  ordinary  conditions  and  with 
the  ordinary  results ;  so  that  when  the  law  should  be  made 
plain  by  a  solemn  judgment,  it  should  for  all  facts  identical  in 
character  become  a  rale  of  action  for  the  United  States  to  the 
same  extent  that  it  would  have  been  for  a  private  citizen. 

The  direction^  therefore,  to  the  Secretary  is  to  pay  no  such 
money  until  he  shall  have  ascertained  the  mind  of  the  Court 
of  Claims  and  Supreme  Court  in  the  way  that  other  prudent 
litigants  do.  There  is  no  appearance  of  an  intention  to  sub- 
stitute the  courts  for  the  Treasury  as  a  machinery  for  ascer- 
taining and  paying  debts,  the  law  alH)ut  which  shall  have 
already  been  established  by  judgment  obtained,  in  the  way 
directed,  since  the  passage  of  the  statute. 

If  the  Secretary  of  the  Treasury  was  dissatisfied  with  the 
rule  laid  down  by  the  court  upon  one  trial,  he  might,  no 
doubt,  have  another  case  made  up  and  reargued,  but  it  is 
not  intended  that  money  shall  never  be  paid  except  the  courts 
shall  again  have  laid  down  the  law  upon  a  certain  statement 
of  facts,  no  matter  how  often  they  may  have  done  so  before. 

Whether  in  a  new  case  the  circumstances  are  essentially 
the  same  as  in  one  already  satisfactorily  determined  will  be 
for  the  Secretary  to  say.  If  he  find  that  they  are,  he  will 
proceed  to  execute  the  previous  adjudication ;  if  he  is  not  sat- 
isfied as  to  this,  he  will  be  governe<l  by  the  direction  in  the 
statute,  and  require  the  matter  to  be  determined. 

I  therefore  understand  the  expression  *^  is  directed  to  with- 
hold all  payments"  in  section  5260  to  refer,  in  the  first  place, 
to  the  payments  due  to  such  companies  at  the  time  of  the 
passage  of  the  act,  but  no  doubt  to  include  also,  equitably, 
all  payments  thereafter  of  like  sort,  the^rinciples  governing 
which  shall  not  previously  have  been  ascertained  by  the 
Court  of  Claims  or  upon  appeal  by  the  Supreme  Court 
Very  respectfully,  your  obedient  servant, 

S.  P.  PHILLIPS, 

Solicitor-  OeneraL 

I  concur  in  the  above  opinion. 

BENJAMIN  HARRIS  BREWSTER. 

The  Sbobetart  of  the  Tbeasuby. 
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MAIL  CONTRACTS. 

Tae^XBtpravUo  in  the  act  of  May  4,  1882,  chapter  116,  empowering  the 
Postmaster-Qeneral  to  annul  the  contract  of  any  contractor  or  sub- 
contractor who  shall  sublet  hie  contract  for  a  leas  sum  than  that  for 
which  he  contracted  to  perform  the  seryioe,  is  prospeotive  in  its  opera- 
tion. 

All  subletting  of  contracts  after  the  date  of  that  act  is  goyenied  thereby, 
whether  such  contracts  were  made  before  that  date  or  not. 

The  fourth  proviso  in  the  same  act,  giving  any  person  employed  by  a 
contractor  or  subcontractor  a  lien  for  his  compensation,  or  any  money 
due  such  contractor  or  subcontractor,  properly  extends  to  contracts 
and  subcontracts  existing  at  the  date  of  the  act. 

The  fifth  proviso  cpplies  to  contracts  thereafter  made,  and  has  no  eflTeot 
upon  those  existing  prior  to  the  passage  of  the  act. 

Department  of  Justice, 

February  7, 1883. 

Sir:  In  reply  to  yonr  commanioatioa  asking  my  opinion 
upon  <<  the  effect  of  the  act  of  May  4, 1882,  upon  contracts 
and  subcontracts  for  carrying  the  mails  on  star  routes  and 
steamboat  routes  executed  prior  to  its  enactment,"  I  have 
the  honor  to  submit  the  following  as  my  conclusions : 

The  act  of  the  4th  of  May,  1882,  entitled  ««An  act  making 
appropriations  for  the  service  of  the  Post  OfiBce  Department 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty* three,  and  for  other  purposes,"  contains  certain 
provisos  qualifying  and  controlling  the  appropriation  of 
(7,250,000  '<  for  inland  transportation  by  star  routes,"  as  fol- 
lows: (1)  <^That  whenever  any  contractor  or  subcontractor 
shall  sublet  his  contract  for  the  transportation  of  the  mail 
on  any  route  for  a  less  sum  than  that  for  which  he  contracted 
to  perform  the  service,  the  Postmaster-General  may,  when- 
ever he  shall  deem  it  for  the  good  of  the  service,  declare  the 
original  contract  at  an  end,  and  enter  into  a  contract  with 
the  last  subcontractor,  without  advertising,  to  perform  the 
service  on  the  terms  at  which  the  last  subcontractor  agreed 
with  the  original  contractor  or  former  subcontractor  to  per- 
form the  same";  (2)  that  such  last  subcontractor  shall  give 
good  security,  but  that  the  original  contractor  shall  not  be 
released  from  his  contract  until  such  bond  shall  have  been 
given ;  (3)  that  thereafter,  when  a  contract  shall  be  declared 
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void  on  accouDt  of  having  been  snblet,  the  contractor  shall 
not  be  entitlett  to  one  month's  extra  pay ;  (4)  the  next  proviso 
secures  any  person  i)erforming  service  for  a  contractor  or  sub- 
contractor in  carrying  the  mail  out  of  any  money  due  such 
contractor  or  subcontractor;  (5)  the  last  proviso  is  to  the 
efifect  that  where  any  person,  corporation,  or  partnership 
shall  have  contracts  for  the  performance  of  mail  service  on 
more  than  one  route,  and  shall  flail  to  perform  his  contract  as 
to  one  or  more  routes,  ^^  no  payment  shall  be  made  for  service 
on  any  of  the  routes  under  contract  with  such  person,  corpo- 
ration, or  partnership  until  such  failure  has  been  removed 
and  all  penalties  therefor  fully  satisfied." 

We  will  consider  these  provisos  in  their  order  in  connection 
with  the  question  submitted. 

The  first  proviso,  empowering  the  Postmaster-Oeneral,  if 
in  his  opinion  the  good  of  the  service  requires  it,  to  annul  the 
contract  of  any  contractor  or  subcontractor  who  <^  shall  sub- 
let" his  contract  for  a  less  sum  than  that  for  which  he  con- 
tracted to  pertbrm  the  service,  was  intended  clearly  to  be 
prospective  in  its  operation.  Indeed,  in  the  absence  of  the 
most  explicit  language  to  the  contrary,  it  can  not  be  supposed 
that  Congress  pui  posed  to  give  this  proviso  a  retroactive 
operation  regardless  of  rights  that  had  vested  undei  previous 
legislation. 

By  the  second  section  of  the  act  of  17th  May,  1878  (20 
Stat,  62),  it  is  provided  that  a  mail  contractor  may  transfer 
or  sublet  his  contract  with  the  consent  in  writing  of  the 
Postmaster-General.  This  right  is  given  without  imposing 
any  limitation  or  restriction  as  to  the  terms  of  such  sub- 
contracts. If,  therefore,  it  was  stipulated  in  any  subcontnict 
in  operation  at  the  time  the  act  of  May  4,  1882,  went  into 
effect,  as  it  might  have  been  lawfully,  to  transport  the  umil 
for  a  less  sum  than  that  contained  in  the  original  contract, 
one  of  the  results  of  giving  retrospective  force  to  that  act 
would  be  to  put  it  in  the  power  of  the  Postmaster-General  to 
declare  at  an  end  the  contracts  of  all  contractors  who  had 
sublet  them  at  a  rate  of  compensation  less  than  that  agreed 
upon  in  the  original  contracts.  Manifestly,  there  is  nothing 
in  the  act  of  May  4, 1882,  to  compel  a  reading  that  leads  to 
such  iqjnstioe. 
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Bat  all  sablettiug  of  contracts  after  the  act  of  May,  1882, 
went  into  efiect  is  governed  by  that  act,  whether  each  coti- 
tracts  were  made  before  or  afterwards.  As,  by  the  act  of 
May,  1878,  the  sabletting  of  contracts  was  dependent  en- 
tirely apou  the  cawtent  of  the  PostmasterGk^neral,  it  is  not 
perceived  that  this  view  of  the  law  is  prejudicial  to  rights  in 
that  behalf  vested  under  contracts  entered  into  before  the 
act  of  May,  1882,  took  effect,  as  it  might  have  been  had  the 
right  to  sublet  contracts  been  absolute. 

The  second  and  third  provisos  do  not  call  for  any  comment. 

The  fourth  proviso,  giving  any  person  employed  by  a  con- 
tractor or  subcontractor  a  lien  for  bis  compensation  on  any 
money  due  such  contractor  or  subcoutractoi,  can  be  applied 
undoubtedly  to  contracts  and  subcontracts  existing  at  the 
time  the  act  of  May,  1882,  was  approved,  without  impairing 
the  obligation  of  such  contracts  and  subcontracts.  Indeed, 
this  proviso  is  but  an  extension  of  the  third  section  of  the 
act  of  May,  1678,  to  persons  employed  by  subcontractors,  and 
merely  gives  a  new  sanction  to  certain  obligations  already 
existing  or  thereafter  to  exist. 

The  fifth  proviso,  to  the  effect  that  where  any  person,  corpo- 
ration, or  partnership  shall  have  contracts  for  the  perform- 
ance of  mail  service  upou  more  than  one  route,  and  shall  fail 
to  perform  their  contracts  for  one  or  more  of  such  routes,  no 
payment  shall  be  made  for  service  on  any  of  the  routes  under 
contracts  until  such  failure  has  been  removed  and  all 
penalties  therefor  fully  satisfied,  was  obviously  intended  to 
apply  to  contracts  thereafter  to  be  made,  and  consequently 
has  no  effect  upon  contracts  existing  when  the  proviso  be- 
came law. 

After  what  has  been  said,  it  is  hardly  necessary  to  add 
that  the  view  of  the  Assistant  Attomey-Oeueral  for  the  Post- 
Office  Department  as  to  the  efiect  of  the  act  of  May,  1882, 
upon  contracts  and  subcontracts  existing  at  the  time  that 
act  went  into  operation,  expressed  in  the  opinion  accompany- 
ing your  communication,  meet  with  my  concurrence. 
Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 

The  Postmasteb-Oeneral. 
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POST  TEADERSHIP  AT  FORT  LEWIS,  COLO. 

Under  seotion  3  of  the  act  of  Jaly  94,  1876,  chapter  226,  a  post-trader 
can  not  be  appointed  by  the  Secretary  of  War  excepting  on  the  rec- 
ommendation of  a  council  of  administration  appointed  by  the  com- 
manding officer  of  the  post,  yet  he  may  be  removed  by  the  Secretary 
withont  the  concurrence  of  the  council  of  admtnistracion  and  com- 
manding officer. 

Department  op  Justice, 

February  J  6,  1683. 

Sir  :  I  haye  re-examined  the  question  involved  in  the  mat- 
ter of  the  post  tradership  at  Fort  Lewis,  Colo.,  to  which  my 
attention  was  called  by  yonr  letter  of  the  6th  of  July  la^t, 
and  have  also  considereil,  in  connection  therewith,  the  re- 
quest contained  in  your  subsequent  letter  of  the  9th  of 
Anguat,  returning  the  papers  in  the  case. 

It  appears  by  these  papers  that  sometime  during  the  year 
1878  a  military  camp  or  post  was  located  near  Pagosa 
Springs,  Colo.,  and  known  as  "Camp  near  Pngosa Springs.'' 
By  a  general  order  from  the  headquarters  of  the  military 
Division  of  the  Missouri,  dated  December  30, 1878,  the  name 
of  this  post  was  ("in  accordance  with  the  ]>rovisiou8  of  Gen- 
eral Orders,  Fo.  79,  current  series,  from  tlie  Headquarters  of 
the  Army  ^)  changed  to  "Fort  Lewis."  In  January,  1879.  a 
council  of  administration  was  convened  at  "Fort  Lewis, 
Colo."  (the  post  located  near  Pagosa  Springs  jnst  mentioned.) 
This  coancil  recommended  the  appointment  of  W.  S.  Pea- 
body  as  post  trader,  and  its  proceedings,  having  received 
the  approval  of  the  officer  commanding  the  post,  were  for- 
warded for  submission  to  the  Secretary  of  War  through  the 
proper  official  channel.  By  an  indorsement  thereon,  dated 
at  the  Adjutant  General's  Office,  February  17, 1879,  the  pro- 
ceedings were  submitted  to  the  Secretary  with  the  remark 
that  "  Fort  Lewis  is  a  regularly  established  military  post ; " 
and  on  February  21, 1879,  Mr.  Peabody  was  appointed  "post 
trader  at  Fort  Lewis,  Colo." 

It  thus  appears  that  at  this  period  Fort  Lewis  (near  Pagosa 
Springs,  Colo.)  was  regarded  by  the  military  authorities  as  a 
regularly  established  military  post,  and  that  Mr.  Peabody 
was  duly  appointed  trader  thereat.    The  appointment  was 
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accepted,  and  the  basiness  of  trader  at  the  iM>8t  entered  upon 
by  him. 

Sabseqnently,  by  the  sundry  civil  act  of  March  3, 1879,  an 
appropriation  was  made  ^<  to  enable  the  Sc'cretary  of  War  to 
establish  a  military  post  in  the  vicinity  of  Pagosa  Springs, 
on  the  left  bank  of  the  San  Jnan  River,  iu  the  State  of 
Colorado,  for  the  protecti«'n  of  the  San  Jaaii  country." 

Later  the  military  authorities,  in  furtherance  of  the  object 
of  this  provision,  selected  a  uew  site  for  the  post,  situated 
on  the  Rio  de  la  Plata  and  distant  alK>ut  75  miles  from  Pa- 
gosa  SpriDgs,  which  was  located  with  a  view  to  the  better 
protection  of  the  San  Jnan  country,  and  intended  to  take  the 
place  of  the  site  already  occupied  near  said  spriugs;  and  in 
August,  1880,  the  latter  was  abandoned  as  a  site  for  the  post 
and  the  garrison  rem6ved  to  the  new  site. 

Previous  to  the  removal  a  change  had  been  made  in  the 
command  at  the  post ;  the  detachment  of  troops  originally 
stationed  there  was  ordered  away  on  other  service,  and  was 
succeeded  by  another  detachment,  by  which  the  removal  was 
effected.  The  officer  commanding  the  latter,  soon  after  the 
occupancy  of  the  new  site,  ordered  a  council  of  administra- 
tion to  assemble,  which  met  thereon  theSlstof  August,  1880, 
and  recommended  Mr.  John  G.  Price  for  appointment  as  post- 
trader  at  the  post.  In  the  order  convening  the  council,  and 
also  in  the  proceedings  thereof,  the  post  is  styled  ^'  Canton- 
ment on  Rio  de  la  Plata,  Colo.,"  and  api)ears  to  be  regarded 
as  a  new  post.  The  proceedings  of  the  conncil  were  approved 
by  the  i>ostcommander  and  forwarded  to  the  Adjutant  Gen- 
eral for  submission  to  the  Secretary  of  War.  In  submitting 
the  same  to  the  Secretary  the  Adjutant-General,  by  an  in- 
dorsement dated  September  11,  1880,  states  that  *^  this  post 
is  to  be  a  permanent  one,  and  is  to  take  the  place  of  Fort 
Lewis,  Coloi,  of  which  Mr.  W.  S.  Peabody  is  trader." 

Mr.  Peabody  having  claimed  the  right  to  be  recognized  as 
post-trader  at  the  post  established  on  the  new  site,  under  his 
appointment  hereinbefore  mentioned,  had  in  the  mean  time 
removed  his  stock  of  goods  there.  The  papers  in  snpport  of 
his  claim,  together  with  the  proceedings  of  the  council  of 
administration  recommending  the  appointment  of  Mr.  Price, 
were,  on  the  23d  of  November,  1880,  referred  by  the  Secretary 
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of  War  to  the  Judge  Advocate-General  for  a  report  apon  the 
merits  of  the  case  thas  presented.  The  Judge  Advocate- 
(General  submitted  his  report  on  the  22d  of  December,  1880, 
by  which,  as  it  seems,  the  post  on  the  new  site  was  then 
designated  and  known  as  Fort  Lewis.  The  conclusion  reached 
by  him  is  ^*  that  the  present  post  of  Fort  Lewis  is  entirely 
distinct  firom  the  post  of  the  same  name  for  which  W.  S. 
Peabody  was  appointed  trader,  and  that  he  is  not  therefore 
entitled  under  his  appointment  of  February  21, 1879,  to  be 
recognized  as  the  trader  for  the  post  as  now  established." 

On  the  following  day  (December  23, 1880)  John  O.  Price 
was  by  the  Secretary  of  War  appointed  "  post-trader  at  Fort 
Lewis  (new),  Oolo.,"  and  subsequently  accepted  the  appoint- 
ment and  entered  upon  the  business  of  trader  there.  And  in 
General  Orders  No.  10,  dated  ^'  Headquarters  of  the  Army, 
A<yutant-General's  Office,  Washington,  January  21, 1881,'^  it 
was  announced  that  by  direction  of  the  Secretary  of  War  ^<  the 
new  x)ost  on  the  Bio  de  la  Plata,  Colorado,  will  be  known  and 
designated  as  ^Fort  Lewis,'  and  the  name  of  the  temporary 
camp  at  Pagosa  Springs,  Colo.,  will  be  changed  from  ^  Fort 
Lewis'  to  ^Pagosa  Springs.'" 

It  would  seem  that  the  Secretary  of  War  in  appointing 
Mr.  Price  acted  upon  the  view  that  the  post  then  lately 
established  on  the  Bio  de  la  Plata  was  a  new  post,  and  not 
identical  with  the  one  previously  existingnear  Pagosa  Springs, 
and  that  Mr.  Peabody,  under  his  appointment  of  February  21, 
1879,  derived  no  right  to  the  post-tradership  there.  In  con- 
formity with  this  view  General  Orders  No.  10,  subsequently 
issued,  describes  the  former  as  a  '^  new  post." 

By  your  letter  of  the  0th  of  August  last  my  attention  is 
specially  directed  to  that  point,  and  an  expression  of  my 
opinion  thereon  requested.  But  I  submit  that  the  question 
whether  the  present  military  post  of  Fort  Lewis,  on  the  Uio 
de  la  Plata,  is  or  is  not  tLe  same  post  as  that  formerly  known 
as  Fort  Lewis,  near  Pagosa  Springs,  is  simply  one  oc  identity. 
It  is  therefore  a  question  of  fact  only,  and  for  that  reason 
does  not  properly  fall  within  the  province  of  the  Attorney- 
Chsueral  to  determine. 

I  conceive  that  the  answer  to  the  inquiry  proposed  in  your 
letter  of  the  6th  of  July,  viz,  ^' Who  is  legally  the  post-trader 
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at  Fort  Lewis,  Oolo.t"  (situated  ou  the  Bio  de  la  Plata)  mast 
be  the  same,  however  the  question  of  fact  just  adverted  to 
might  be  determined.  If  the  post  of  Fort  Lewis,  on  the  Bio 
de  la  Plata,  and  the  post  of  Fort  Lewis,  near  Pagosa  Springs, 
were  separate  and  distinct  military  posts,  the  appointment  of 
Mr.  Price  merely  filled  an  original  vacancy  in  the  post  ti*ader- 
ship  at  the  former  of  these  posts.  If,  on  the  other  hand,  the 
two  posts  here  referi'ed  to  were  in  fact  the  same  military  post, 
the  appointment  of  Mr.  Price  (having  been  made  in  conform- 
ity with  the  requirements  of  the  statute)  operated  to  revoke, 
by  implication,  the  previous  appointment  of  Mr.  Peabody.  In 
either  case,  Mr.  Price  became  legally  invested  with  the  post- 
tradership  at  the  present  Fort  Lewis,  Colo. 

While  under  the  statute  (section  3  of  act  of  July  24, 1876, 
chapter  226)  a  trader  can  not  be  appointed  by  the  Secretary  of 
War  except  '^  on  the  recommendation  of  a  council  of  admin- 
istration, approved  by  the  commanding  officer,"  yet  he  is 
removable  without  the  concurrence  of  the  council  of  adminis- 
tration and  commanding  officer  of  the  post,  simply  at  the 
pleasure  of  the  Secretary,  in  whom  alone  is  the  power  to  re- 
move vested  (15  Opin.,  278;  Army  Beg.  of  1881,  par.  687);  and 
since  but  one  trader  is  allowed  for  each  military  post,  where 
a  person  has,  in  conformity  with  the  requirements  of  the 
statute,  been  appointed  trader  at  a  post  at  which  the  trader- 
ship  is  still  held  by  another  person  under  a  previous  appoint- 
ment, the  second  appointment  must  be  deemed  to  work  a 
revocation  of  the  first. 

It  will  be  observed  that  the  result  now  reached  by  me, 
after  a  re-examination  of  the  subject  submitted  by  your  letter 
of  the  6th  of  July  last,  does  not  differ  from  the  conclusion 
which  I  had  the  honor  to  communicate  to  you  in  my  opinion 
of  the  26th  of  the  same  month. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 
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APPOINTMENT  TO  OFFICE. 

An  office  which  has  become  vacant  dnring  a  seesion  of  the  Senate  may 
be  filled  daring  the  next  ensning  recem  of  the  Senate  by  a  temporary 
appointment  by  the  President ;  bat  by  section  1761 ,  Revised  Statutes, 
payment  of  the  salary  of  the  appointee,  in  snch  cases,  is  postponed 
until  he  has  been  confirmed  by  the  Senate. 

Department  op  Justice, 

February  21,  1883. 

Sir  :  The  office  of  United  States  attorney  for  the  north- 
em  district  of  Georgia,  which  has  become  vacant  dnriug  the 
present  session  of  the  Senate,  may  be  filled  during  the  next 
ensuing  recess  of  the  Senate  by  a  temporary  appointment  by 
the  President.  See  opinion  of  Attornev-General  Evart8, 
dated  August  17, 1868,  in  the  case  of  the  coUectorship  of  New 
Orleans,  where  the  office  became  vacant  while  the  Senate  was 
in  session.  It  was  there  held  that  the  President,  in  the  re- 
cess of  the  Senate  following,  might  fill  the  vacancy  by  grant- 
ing a  commission  to  expire  at  the  end  of  the  next  session  of 
the  Senate.    (12  Opin..  449.    Also  see  15  Opin.,  207.) 

So  where  the  office  of  collector  of  customs  for  the  port  of 
Philadelphia  became  vacant  while  the  Senate  was  in  session, 
and  the  President  thereupon,  during  the  same  session  of  that 
body,  sent  to  the  Senate  for  confirmation  the  nomination  of 
Mr.  Hartranft  for  the  office,  but  the  Senate  having  subse- 
quently adjourned  without  acting  on  the  nomination,  the 
President,  during  the  recess  thereof  immediately  following, 
appointed  Mr.  Hartranft  to  fill  the  vacancy  in  said  office  by 
granting  him  a  commission  to  expire  at  the  end  of  the  next 
ensuing  session  of  the  Senate,  it  was  held  by  Attorney- 
General  Devens,  in  an  opinion  dated  June  18, 1880,  that  it 
was  competent  to  the  President  thus  to  fill  the  vacan.y  by 
a  temporary  appointment.  (16  Opin.  523.  See  further  ifrid., 
539.) 

It  is,  however,  to  be  observed  in  this  connection  that  pay- 
ment of  the  salary  of  the  appointee,  in  such  case,  is  by  sec- 
tion 1761,  Bevised  Statutes,  postponed  until  he  has  been 
confirmed  by  the  Senate.  That  section  provides:  **No 
money  shall  be  paid  from  the  Treasury  as  salary  to  any  per- 
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son  appointed  during  the  recess  of  the  Senate,  to  fill  a 
vacancy  in  any  existing  office,  if  the  vacancy  existed  while 
the  Senate  was  in  session  and  was  by  law  required  to  be 
filled  by  and  with  the  advice  and  consent  of  the  Senate,  until 
such  appointee  has  been  confirmed  by  the  Senate." 
Very  respectfully, 

BENJAMIN  HAKEUS  BBEWSTER. 
The  President. 


APPOINTMENT  TO  CIVIL  OFFICE. 

Semble  that  the  nomination  and  oanfirmation  of  a  penon  who,  at  the  time, 
IB  ineligible  for  the  office  by  force  of  section  6,  article  1  of  the  Con- 
stitation,  can  not  be  made  the  basis  of  his  appointment  to  snoh  office 
after  his  ineligibility  < 


Department  of  Justice, 

February  21^  18S3. 

Sm:  Section  6,  article  1  of  the  Gonstitution  declares 
that  ^^No  Senator  or  Representative  shall,  daring  the  time 
for  which  he  was  elected,  be  appointed  to  any  civil  office 
under  the  aathority  of  the  United  States,  which  shall  have 
been  created,  or  the  emoluments  whereof  shall  have  been  in- 
increased,  during  such  time." 

By  the  terms  of  this  provision  a  Senator  or  Representative, 
in  the  case  there  mentioned,  is  made  ineligible  for  appoint- 
ment to  the  office  during  the  time  for  which  he  was  elected. 
Does  it  not  impliedly  render  him  also  ineligible  for  nomina- 
tion and  confirmation  thereto — these  acts  being  necessary 
and  incipient  steps  to  an  appointment  T  Can  the  President 
appoint  a  person  to  an  office  which,  at  the  time  of  his  nomi« 
nation  and  confirmation,  he  was  disqualified  to  fill  t  It  is 
submitted  that  section  2,  article  2  of  the  Constitution,  which 
provides  that  the  President  ^^  shall  nominate,  and  by  and 
with  the  advice  and  consent  of  the  Senate,  shall  appoint," 
etc.,  contemplates  that  only  such  persons  as  are  qualified  to 
hold  office  shall  be  nominated,  as  well  as  appointed.  Agree- 
ably to  this  view,  the  nomination  and  confirmation  of  an  in- 
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eligible  person  mast  be  treated  as  null,  auil  not  as  acts  upon 
which  an  appointment  of  the  person  may  be  afterwards  made 
when  his  disqaalification  ceases. 

I  have  the  honor  to  be,  with  great  respect, 

BENJAMIN  HARRIS  BREWSTER. 
The  President. 


BRIDGE  ACROSS  KUGARA.  RIVER. 

In  the  abaenoe  of  any  act  of  Congress  or  constitational  provLsion  confer- 
ring upon  bim  authority  so  to  do,  the  President  can  not  officially  con- 
sent to  and  approve  the  erection  of  the  proposed  bridge  across  the 
Niagara  Eirer. 

Department  of  Justice, 

March  10,  1883. 

Sir:  I  have  oongidered  the  memorial  of  tbe  Niagara 
Bridge  Company,  which  yon  were  pleaded  to  refer  to  me  on 
the  24th  nltimo,  asking  your  consent  to  the  erection  of  a 
bridge  across  the  Niagara  River. 

It  appears  that  by  an  act  of  the  Canadian  Parliament^  in- 
corporating the  ^<  Niagara  Peninsula  Bridge  Company,"  it  is 
provided  that  ^^  the  company  shall  not  commence  the  actual 
erection  of  the  said  bridge  nntil  an  act  of  the  Congress  of 
the  United  States  of  America  has  been  passed,  consenting 
to  or  approving  the  bridging  of  the  said  river,  or  until  tbe 
Executive  of  the  United  States  of  America  has  consented  to 
and  thereof  approved,"  etc.  And  tbe  application  for  your 
consent  to  the  erection  of  the  bridge  is  made  in  consequence 
of  that  provision. 

Enterprises  of  this  kind,  connecting  the  United  States 
with  a  foreign  country  and  facilitating  commercial  inter- 
coarse  therewith,  are  matters  of  national  concern  and  prop- 
erly fall  within  the  regulating  power  of  Congress.  But  Con- 
gress not  having  legislated  upon  tbe  subject,  either  generally 
or  specially,  and  there  being  no  constitational  provision 
which  devolves  any  power  or  duty  upon  the  President  in 
reference  thereto,  it  would  seom  that  he  can  not  entertain  or 
grant  the  present  application  in  the  exercise  of  bin  official 
fdnctions.  The  President  can  perform  no  act  officially  ex- 
cept it  be  authorized  by  tbe  Constitution  and  laws.    His  con- 
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sent  in  the  present  case,  not  being  thas  aathorized,  would  be 
an  extra  official  act. 

I  beg  to  refer,  in  this  connection,  to  an  opinion  of  Attor- 
ney-General Cnshing,  in  a  case  in  which  a  similar  question 
arose.  A  legislative  act  of  a  British  colony  provided  forcer- 
tain  proceedings  for  the  arrest  and  punishment  of  deserting 
seamen  of  any  foreign  nation,  where  the  government  of  snch 
nation  or  state  had  by  its  proper  officer  signified  its  desire 
that  the  act  might  be  enforced  against  the  crews  or  ships 
belonging  to  such  nation  or  state.  The  Inquiry  was,  whether 
the  President  of  the  United  States,  as  snch,  had  anthority, 
by  so  signifying  his  desire,  to  give  general  effect  to  that  act. 
It  was  held  that  he  had  not  <^  Neither  the  Constitution  of 
the  United  States,  nor  the  treaties  between  this  Government 
and  that  of  the  United  Kingdom,  nor  any  acts  of  Congress 
(observes  Mr.  Gushing)  empower  the  President  to  communi- 
cate to  the  law  of  a  foreign  state  authority  or  effect,  which 
it  does  not  possess  propria  vigore  as  a  law  of  such  foreign 
state.  •  ^  •  Suffice  it  now  to  say,  that,  in  my  judgment, 
the  Government  of  the  United  States  can  give  express  sanc- 
tion to  the  law  before  me  in  no  other  way,  in  the  first  in- 
stance, save  through  a  treaty  or  an  actof  Congress."  (60pin. 
209.) 

On  grounds  already  intimated,  I  am  of  opinion  that  the 
President  can  not  with  propriety  grant  the  application  of 
the  Bridge  Company. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 

servant, 

BENJAMIN  HARRIS  BREWSTER. 

The  President. 


DEPOSITORY  OF  MAIL  MATTER. 

The  top  or  outside  of  a  letter-box,  attached  to  a  lamp-post,  is  not  an  aa- 
thorized  depository  for  mail  matter,  the  taking  of  which  therefrom  is 
punishable  under  section  5469,  Revised  Statutes. 

Department  op  Justice, 

March  15,  1883. 
SiB:  The  question  presented  for  my  consideration  in  yours 
of  the  16th  ultimo  appears  to  be  this :  Is  the  top  or  outside 
of  a  letter  box,  for  the  deposit  of  mail  matter,  put  in  a  place 
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designated  according  to  law,  an  authorized  depository  for 
snch  matter ;  so  that  the  taking  of  stamped  papers  or  pack- 
ets, left  on  the  top  of  snch  boxes,  is  an  offense  panisbable 
nnder  section  5469  of  the  Bevised  Statutes  f  I  think  a  nega- 
tive answer  mast  be  returned. 

The  outside  of  a  letter  box  can  not  be  called  a  receptacie 
or  place  of  deposit  Section  3868,  Revised  Statutes,  which 
authorizes  the  Postmaster-General  to  establish  receiving 
boxes  for  the  deposit  of  mail  matter,  says :  <^  He  shall  cause 
the  mail  matter  deposited  therein  to  be  collected,"  etc.  That 
is,  to  be  in  the  authorized  depository  the  matter  must  be 
within  the  box. 

Letter-boxes  are  attached  to  lamp-posts  in  the  streets  and 
to  buildings  at  the  corners  of  streets,  and  to  make  them  se- 
cure and  protect  them  as  receptacles  for  mail  matter  they 
are  made  of  iron,  provided  with  locks,  and  dxed  firmly  to 
the  iron  post  or  building.  It  is  apparent  that  the  inside  of 
the  box  is  intended  as  the  depository,  not  the  outside.  The 
top  or  outside  is  not  secured  or  in  any  way  protected.  It 
can  not  therefore  be  a  depository,  which  word  carries  with 
it  the  idea  of  protection  and  security. 

The  taking  of  papers  or  packets  from  such  a  place  is  like 
picking  them  up  in  the  street  or  on  the  sidewalk.  They  are 
left  open  and  free  to  the  public.  The  statute  does  not  make 
the  outside  of  a  box  placed  in  the  street  a  depository  fur  any- 
thing, uor  has  Congress  made  the  taking  of  papers  and  pack- 
ets left  so  exposed  a  punishable  offense. 

If  Congress  has  not  done  this,  no  head  of  a  Department 
can  do  it  by  the  force  of  a  regulation.  Section  161,  Bevised 
Statutes,  which  gives  authority  to  the  heads  of  Departments 
to  prescribe  regulations,  is  careful  to  provide  that  they  must 
not  be  inconsistent  with  law,  and  when  made  they  are  only 
for  the  government  of  the  Department  and  the  conduct  of 
its  officers  and  the  preservation  of  the  papers  and  property 
belonging  to  the  Department. 

No  authority  is  here  given  to  make  rules  for  the  conduct 
of  persons  not  connected  with  the  Departments ;  and  papers 
and  packets  put  on  the  tops  of  letter-boxes  have  not  become 
the  property  of  the  Post- Office  Department,  nor  have  they 
been  placed  in  its  custody. 
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I  am  not  able  to  say,  therefore,  that  the  Postmaster-Qen- 
eral,  wheu  in  an  order  to  letter-carriers  he  directs  them  what 
to  do  with  papers  which  they  may  find  upon  the  outride  of 
letter-boxes,  makes  that  an  anthorized  depository  for  mail 
matter. 

Very  respectfally, 

BENJAMDf  HABRIS  BBEWSTEB. 
Hon.  T.  O.  Howe, 

Postmaster-  OeneraL 


LIABILITY  FOR  MISFEASANCE  IN  OFFICE. 

Where  a  person  placed  money  in  the  hands  of  an  assistant  postmaster  lor 
the  purchaHO  of  **  special  reqnest  envelopes,"  bat  the  latter  gave  uo 
receipt  therefor,  did  not  order  the  envelopes,  and  appropriated  the 
money  to  bis  own  use— the  postmaster  having  no  knowledge  of  the  re- 
ceipt of  the  money  at  the  time,  and  not  being  chargeable  with  any  neg- 
ligence in  the  matter :  Held  that  the  person  who  paid  the  money  to  the 
assistant  postmaster  has  no  claim  upon  the  Government  for  the  en- 
velopes, and  that  the  postmaster  is  under  no  liability  for  the  money  ao 
paid  to  his  assistant. 

Dbpabtuent  of  Justice, 

March  23,  1883. 

Sib  :  The  facts  briefly  recited  from  your  letter  of  the  6th 
instant  are  these : 

A  party  gave  into  the  hands  of  an  assistant  postmaster 
money  for  the  purchase  of  ^^  special  request  envelopes."  The 
assistant  gave  no  receipt  for  the  money,  did  not  order  the 
envelopes,  made  no  entry  on  the  books  of  the  postofiBce,  but 
appropriated  the  money  to  his  own  use.  The  postmaster  had 
uo  knowledge  of  the  receipt  of  the  money  by  the  assistant 
until  after  the  discharge  of  the  latter  from  the  service  of  the 
Government.  It  does  not  appear  that  the  postmaster  is 
chargeable  with  any  negligence  in  the  matter. 

Upon  these  facts  you  inquire,  first,  whether  the  person  who 
paid  the  money  to  the  assistant  postmaster  is  entitled  to  re- 
ceive from  the  Government  the  envelopes;  and,  second, 
whether  the  postmaster  is  liable  for  the  money  paid  to  the 
assistant. 

Both  these  questions  must  be  answered  in  the  negative. 

And,  first,  the  Government  is  not  bound,  for  it  has  received 
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no  coDsideration  for  the  envelopes.  The  money  was  not 
placed  in  any  depository  of  the  Government.  It  never  came 
into  its  possession.  Bat,  it  will  be  said,  the  assistant  post- 
master took  the  money,  and  he  was  a  subordinate  officer  of 
the  Gtovernment.  This  is  admitted.  Bat  the  Government 
is  not  answerable  for  the  wrongful  act  of  its  agent.  <^The 
Government,"  says  Judge  Story  in  his  work  on  Agency,  ^Ms 
not  responsible  for  the  misfeasances  or  wrongs  or  omissions 
of  duty  of  its  subordinate  officers  or  agents  employed  in  the 
public  service."  He  adds,  "  the  Government  does  not  un- 
dertake to  guaranty  to  any  person  the  fidelity  of  any  of  the 
officers  or  agents  whom  it  employs,  since  that  would  involve 
it  in  all  its  operations  in  endless  embarrassments  and  diffi- 
culties and  losses,  which  would  be  subversive  of  the  public 
interests."    (Story  on  Agency,  section  319.) 

Neither,  secondly,  is  the  postmaster  liable  for  the  money 
taken  and  appropriated  by  the  assistant.  For  the  latter,  as 
has  been  judicially  determined,  is  not  the  agent  of  the  post- 
master, but  an  officer  of  the  Government.  (  Wiggins  v.  Hath- 
away ^  6  Barbour  (N.  Y.)  Reports,  632 j  Schrayler  v,  Lynchj  8 
Watts  (Pa.)  Reports,  456.) 

And  it  has  been  held  upon  great  authority  that  neither  the 
Postmaster-General  nor  postmasters  under  him  **  are  liable 
for  any  default,  negligence,  or  misfeasance  of  any  deputies  or 
clerks  employed  by  them,  unless  indeed  they  are  guilty  of 
ordinary  negligence  at  least  in  not  selecting  persons  of  suita- 
ble skill,  or  in  not  exercising  a  reasonable  superintendence 
and  vigilance  over  their  acts  and  doings.  In  this  respect 
their  responsibility  does  not  seem  to  differ  from  that  of  private 
agents  who  employ  subagents  at  the  request  of  their  princi- 
pals. Indeed,  the  depnty  postmasters  are  treated  as  inde- 
pendent officers  of  the  Government." 

These  are  the  conclusions  of  Ju'ige  Story,  after  reviewing 
and  commenting  upon  the  leading  cases.  (Story  on  Agency, 
section  319  a.) 

These  leading  cases  are  referred  to  and  quoted  from  by  Mr. 
Freeman,  Assistant  Attorney-General  for  the  Post-Office  De- 
partment, in  his  opinion,  to  which  you  allude,  and  it  is  unnec- 
essary to  cite  them  here.  I  agree  with  him  that  they  are 
decisive  of  this  case. 


528  HON.   BENJABHN   HARRIS   BREWSTER 

C«8t«HIB  LAWB. 


Accordingly,  I  am  of  opiuion,  as  iudicated  above,  tbat  the 
postmaHter  is  not  liable  for  the  money  appropriated  by  the 
assistant,  either  to  the  party  who  placed  it  in  the  hands  of 
the  latter,  or  to  the  Government. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 
Hon.  T.  U.  Howe, 

Postmaster-  Oeneral. 


CUSTOMS  LAWS. 

Where  a  quantity  of  wool  was  imported  at  Boston  from  Liverpooli  and 
two  days  later  was  withdrawn  for  exportation  to  St.  John,  New 
Brunswick,  whence  (having  been  carried  thither)  it  was  immediately 
brought  back  to  Boston :  Held  that  if  the  purpose  of  the  above  with- 
drawal, etc.,  was  to  create  a  second  port  of  importation  wirh  the 
object  of  reduciug  the  duty,  the  transaction  was  fictitious,  and  that 
Liverpool  remains  the  last  port  or  place  of  exportation  within  the 
meaning  of  the  statute. 

Department  op  Justice, 

March  24,  1883. 

Sib  :  Heferring  to  yoars  of  the  9th  instant,  it  seems  that 
upon  the  29th  of  January  last,  at  Boston,  some  30,000  pounds 
of  wool  were  imported  from  Liverpool,  and  that  two  days 
later  it  was  withdrawn  for  exportation  to  St  John,  New 
Brunswick,  and  having  been  carried  thither,  was  at  once 
brought  back,  reaching  Boston  for  the  second  time  on  the 
20lh  of  February. 

The  duty  upon  imported  wool  is  imposed  upon  the  value 
thereof  at  the  loAt  port  or  place  ichence  exported.  At  the  first 
of  the  above  importations  Liverpool  was  such  port,  and  the 
valuation  above  12  cents  per  pound,  requiring  therefor  a 
duty  of  6 cents  per  pound;  at  the  second  (!)  importation  the 
port  is  claimed  to  be  8t,  John^  and  the  corresponding  valu- 
ation precisely  12  cents,  the  consequent  duty  being  3  cents 
per  pound. 

Upon  the  above  state  of  facts  my  opinion  is  that  if  such 
goods  were  taken  from  Boston  and  placed  upon  a  route  the 
real  end  of  which  was  intended  to  be  this  same  Boston, 
the  purpose  of  those  interested  being  to  create  a  second 
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point  of  exportation  with  the  object  of  reducing  the  duty, 
such  transaction  was  plainly  fictitious  and  of  no  effect  to  the 
purpose  in  view.  It  would,  of  course,  be  the  same  if  the 
second  place  of  importation  had  been  any  other  port  of  the 
Unitecl  States.  In  either  case  Liverpool  remains  the  last 
port  or  place  of  exportation  within  the  meaning  of  the  stat- 
ute. 

In  this  connection  I  have  read  the  opinion  of  Attorney- 
General  Williams  (14  Opin.,  574),  referretl  to  by  you,  and  so 
far  as  that  may  be  thought  to  include  the  case  above  sup- 
posed, after  due  consideration,  I  respectfully  dissent  from 
its  conclusions. 

Whether  such  wool  is  forfeitable  under  section  3008  is  a 
more  difficult  question. 

However,  it  is  not  necessary  that  I  shall  take  decided 
ground  upon  this  question,  the  more  as  it  may  become  my 
«  uty  to  represent  in  court  whatever  position  may  be  sug- 
gested to  you  by  your  greater  familiarity  with  the  practical 
working  of  such  provisions. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BliEWSTEB. 

The  Sbobetaby  of  the  Tbeasuby. 


PENALTY  ENVELOPE. 

A  marshal,  upon  the  expiration  of  his  term,  ceases  to  be  an  officer  of  the 
United  States,  and  is  not  entitled  to  use  the  *'  penalty  envelope"  in 
executing  process  (ander  section  790,  Revised  Statutes)  then  in  his 
hands. 

Department  of  Justice, 

March  27,  1883. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  3^oar 
letter  of  the  22d  instant  and  the  iuclosure  therewith,  to  wit, 
a  letter  of  the  17th  instant  addressed  to  the  Postmaster- 
General  by.  B.  M.  Donglas,  late  marshal  of  the  western  dis- 
trict of  North  Carolina. 

He  raises  the  question  (which  yon  submit  to  me)  whether 
he  is  entitled  to  the  use  of  <^  penalty  envelopes ''  in  executing 
the  process  which  was  in  his  hands  at  the  time  his  term  of 
otDce  expired  f 
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Officers  of  the  United  States  Govenimeut  only  are  aathor- 
ized  to  ase  the  penalty  envelope.  (See  section  29  of  the  aict 
of  March  3, 1879, 20  Stats.,  362.) 

At  the  expiration  of  his  term  of  office,  a  marshal  ceases  to 
be  an  officer  of  the  nnit.ed  States.  He  is  not  anthorized  to 
hold  over  for  any  parpose. 

Trae,  by  section  790  of  the  Bevised  Statutes,  power  is 
loven  him  to  execnte  snch  precepts  as  may  be  in  his  hands 
at  the  expiration  of  his  office,  but  this  does  not  continae  him 
in  office.  Mark  the  words,  ^*  eacpiratian  of  office.^  The  office 
had  gone  from  him,  thongh  he  may  by  virtue  of  the  statute 
execnte  certain  duties  pertaining  to  the  office  after  his  term 
has  expired.  The  mere  power  to  execute  process  as  given  by 
section  790  does  not  make  a  man  a  marshal  of  the  United 
States. 

Mr.  Douglas,  then,  being  no  longer  an  officer  of  the  United 
States  Gk>vernment,  is  not,  in  my  opinion,  entitled  to  use  the 
penalty  envelope  tor  any  purpose. 

I  return  herewith  Mr.  Douglas's  letter. 
Very  respectfully, 

S.  F.  PHILLIPS, 
Acting  Attornqf-OeneroL 

Hon.  Frank  Hatton, 

Acting  Postmaster- OenerdL 


APPOINTMENTS  AD  INTERIM. 

Sections  177,  178, 179,  and  180,  Revised  Statntes,  considered  with  refer- 
ence to  the  power  of  the  President  to  make  ad  interim  appointments, 
and  opinion  of  Attorney-General  Devens  (16  Opin.,  596-7)  oononrred  in. 

Depabtmbnt  of  Justioe, 

March  31, 1883. 
Sib  :  In  answer  to  your  request  tbat  I  would  construe  see- 
tions  177,  178,  179,  and  180  of  the  Bevised  Sfe^tutes,  with 
reference  to  the  necessity  of  appointing  a  successor  to  the 
late  Postmaster-General,  I  have  the  honor  to  say  that  those 
sections  have  received  an  interpretation  by  Mr.  Attorney- 
General  Devens,  as  appears  on  reference  to  volume  16  of 
Attorney -Generals'  Opinions,  pages  596  and  597. 
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It  was  there  heUl  by  that  officer  that  the  Pre8ident  has 
power  to  temporarily  fill  by  nu  appoiotment  ad  inter inij  as 
therein  prescribed,  a  vacancy  occasioned  by  the  death  or 
the  resignation  of  the  head  of  a  Department  or  the  chief  of 
a  bureau  therein,  for  a  period  of  ten  days  only.  When  tlie 
vacancy  is  thas  temporarily  filled  once  for  that  period,  the 
power  conferred  by  the  statute  is  exhausted ;  it  is  not  com- 
petent to  the  President  to  appoint  either  the  same  or  an- 
other officer  to  thereafter  perform  the  duties  of  the  vacant 
office  for  an  additional  period  of  ten  days. 

After  carefally  reading  those  sections  and  examining  the 
history  of  their  enactment,  I  concur  in  that  opinion. 
I  am,  with  great  respect, 

BENJAMIN  HARRIS  BREWSTER. 

The  President. 


INDIAN  MANUAL  AND  TRAINING  SCHOOLS. 

The  proceeds  of  Bales  of  articles  manafactored  Id  Indian  manual  and 
training  schools  shoald  not  be  tarned  into  the  Treasary,  but  be 
received  by  the  Indian  Borean  and  used  for  the  benefit  of  the  Indian 
children  in  the  schools. 

Department  of  Justice, 

April  20, 1883. 

Str:  The  question  sabmitted  for  my  opinion  in  yoar  letter 
of  the  14th  instant  is  whether  the  proceeds  of  sales  of 
articles  manafactnred  in  Indian  niannal  and  training  schools 
shonld  be  tamed  into  the  Treasury,  or  be  held  by  the  Indian 
Bareau  for  the  nse  and  benefit  of  the  schools. 

I  am  clearly  of  the  opinion  that  the  latter  is  the  proper 
and  legal  disposition  to  be  made  of  these  funds. 

Section  1,  part  1,  of  the  act  of  May  11, 1880  (Richardson's 
Supplement,  525)  authorizes  the  Secretary  of  the  Interior  to 
purchase  for  the  Indian  service  articles  manufactured  in  the 
schools,  and  provides  that  accounU  of  snch  transactions  shall 
be  kept  in  the  Indian  Bureau  and  in  the  training  schools,  and 
reports  thereof  made  from  time  to  time.  This  seems  to  dis- 
pose of  the  subject.  It  shows  that  the  Oovemment  does  not 
propose  to  profit  by  the  labor  of  these  Indian  boys  and  girls, 
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bat  that  the  proceeds  of  it  are  to  be  devoted  to  their  own 
benefit  and  encouragement.  This  act,  as  respects  the  earn- 
ings of  these  schools,  supersedes  section  3618  of  the  Revised 
Statutes. 

There  can  be  no  doubt,  I  think,  that  Congress  intended  by 
thib  act  to  provide  that  the  proceeds  of  the  labor  of  the 
schools  should  be  received  by  the  Indian  Bureau  and  used 
for  the  benefit  and  advancement  of  the  Indian  children 
trained  in  those  schools. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HAKKIS  BEEWSTEB. 
Hon.  H.  M.  Teller, 

Secretary  of  the  Interior. 


APPOINTMENTS  IN  REVENUE-CUTTER  SERVICE. 

Under  the  law  at  present  in  foroe,  aasiBtant  engineers  in  tbe  revenue- 
ontter  service  should  be  appointed  by  the  President  with  the  concur- 
rence of  the  Senate. 

It  is  a  f^eneral  rale  that,  where  there  is  no  express  enactment  to  the  con- 
trary, the  appointment  of  any  officer  of  the  United  States  belongs  to 
the  President  by  and  with  the  advice  and  consent  of  the  Senate. 

Department  op  Justice, 

April  23,  1883. 

Sir:  In  a  letter  dated  the  14th  nltimo,  the  Hon.  H.  F. 
French,  then  Acting  Secretary  of  the  Treasury,  reqnested  an 
opinion  from  me  upon  the  question  whether  under  the  law  at 
present  in  force  assistant  engineers  in  the  revenue-cutter 
service  should  be  appointed  by  the  President  with  the  ad- 
vice and  consent  of  the  Senate.  I  have  now  the  honor  to 
submit  my  views  upon  this  question. 

By  section  7  of  the  act  of  March  3, 1845,  chapter  77,  pro- 
vision was  made  for  the  employment  of  six  engineers  and  six 
assistant  engineers  in  that  service,  the  former  to  be  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate, 
and  the  latter  to  be  appointed  by  the  Secretary  of  the 
Treasury.  The  restriction  as  to  the  number  of  these  officers 
was  subsequently  modified  by  the  sixth  section  of  the  act  of 
July  25, 1861,  chapter  20,  and  the  appointment  of  such  num- 
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ber,  both  of  engiDeers  aud  assistaut  eiigioeers,  as  might  be 
required  by  the  steamers  then  or  thereafter  iu  ttie  service, 
was  authorized.  By  the  first  st^ctiou  of  the  act  of  February 
4,  1863,  chapter  20,  it  was  provid^^d  that  the  commissioned 
officers  of  the  revenue-cutter  service  shouUl  be  appointed  by 
the  President  with  the  advice  and  consent  of  the  Senate. 
The  object  ot  this  last  provision  was  to  chauge  the  mode  of 
api)oiuting  the  captains  and  lieutenants  iu  the  service,  which 
officers  were  theretofore  (in  pursuance  of  section  99  of  the 
act  of  March  2,  1879,  chapter  22)  appointed  by  the  President 
alone. 

Under  the  above  legislation,  while  the  appointment  of 
captains,  lieutenants,  and  engineers  was  vested  in  the  Presi- 
dent with  the  advice  and  consent  of  the  Senate,  the  appoint- 
ment of  assistant  engineers  was  (b>  express  provision  of  the 
act  of  1845)  vested  in  the  Secretary  of  the  Treasury.  And 
thus  the  law  stood  at  the  time  of  the  revision  of  the  statutes. 

The  Revised  Statutes,  however,  have  omitted,  and  thereby 
repealed  (see  section  5596),  the  provision  of  the  act  of  1845 
which  authorize<l  the  Secretary  of  the  Treasury  to  appoint  as- 
sistant engineers.  Section  2749,  Revised  Statutes,  enumer- 
ates the  various  officers  of  the  revenue-cutter  service  as  now 
established,  including  among  them  the  assistant  engineer; 
and  the  general  rule  is  that,  where  there  is  no  express  en- 
actment to  the  contrary,  the  appointment  of  any  officer  of 
the  United  States  belongs  to  the  President  by  and  with  the 
advice  and  consent  of  the  Senate  (6  Opin.  1;  15  Opin.  449.) 
In  the  absence,  then,  of  any  enactment  otherwise  providing, 
the  ai7])ointment  of  the  assistant  engineer  as  well  as  the 
other  officers  enumerated  in  that  section  would  devolve  upon 
the  President  and  Senate  without  the  aid  of  further  legisla- 
tion. But  by  section  2751,  Revised  Statutes,  it  is  declared 
that  ^*  the  commissioned  officers  of  the  revenue-cutter  service 
shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate."  This  provision,  which  is  a  re- 
enactment  of  a  similar  one  contained  in  the  act  of  1863  above 
referred  to,  was  probably  intended  to  embrace  all  the  officers 
of  the  revenue- cutter  service  described  in  section  2749,  other 
than  those  there  classified  as  petty  officers ;  and,  thus  con- 
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Btraed,  it  obviously  leads  to  the  same  result,  namely,  that 
thd  appointuieDt  of  the  assistant  eugiueer,  equally  with  that 
of  any  of  the  other  officers  described  as  above,  devolves  upon 
the  President  and  Senate. 

I  am  accordingly  of  the  opinion  that,  under  the  law  at 
preeient  in  force,  assistant  engineers  in  the  revenue- cutter 
service  should  be  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate.  I  may  add  that  the  repeal  of  the 
former  law  relating  to  the  appointment  of  these  officers, 
which  was  made  by  the  Revised  Statutes,  does  not  »ffect  the 
right  or  tenure  of  any  incumbent  who  had  been  previously 
appointed  by  the  Secretary  of  the  Treasury.  (See  section 
5597,  Bevised  Statutes.) 

I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Charles  J.  Folger, 

Secretary  of  the  Treasury. 


NAVIGATION  LAWS. 

An  alien  seaman,  thoagh  he  has  declared  his  intention  to  become  a  citi- 
zen of  the  United  States,  and  has  served  three  years  on  vessels  of  the 
United  States,  is  ineligible  to  the  position  of  an  officer  of  an  American 
vessel.    For  that,  fall  citizenship  is  required. 

Department  op  Justice, 

May  4,  1883. 

Sib  :  I  have  the  honor  to  submit,  in  reply  to  the  question 
put  to  me  in  your  letter  of  the  19tb  ultimo,  the  following 
opinion : 

The  fact«  stated  by  yon  are  these :  An  alien  seaman  has 
declared  his  intention  to  become  a  citizen  of  the  United 
States,  and  has  served  three  years  on  vessels  of  the  United 
States. 

The  question  is,  can  such  a  seaman  exercise  the  functions 
of  an  officer  of  a  vessel  of  the  United  States  under  the  pro- 
visions of  sections  2165,  2174,  and  4131  of  the  Bevised  Stat- 
utes. 

Section  4131  requires  that  officers  of  vessels  of  the  United 
States  shall  in  all  cases  be  citizens  of  the  United  States. 
By  which  language  I  understand  that  such  officers  must,  be 
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citizeus  having  all  the  rights,  privileges,  and  prerogatives  of 
full  American  citizenship. 

It  is  very  plain  that  an  alien  seaman  having  only  declared 
his  intention,  etc.,  and  served  tbree  years,  etc.,  can  not  be 
admitted  as  a  citizen  under  section  2165,  which  requires  five 
years'  residence  in  the  IHiited  States. 

But  by  section  2174,  Revised  Statutes,  a  seaman,  being  a 
foreigner,  after  declaring  his  intention  to  become  a  citizen  of 
the  United  States,  and  after  serving  three  years  on  board 
merchant  vessels  of  the  United  States  (which  is  this  ca8e), 
shall  be  deemed  a  citizen  of  the  United  States  for  certuiu 
purposes,  to  wit,  for  the  purpose  of  manning  and  serving 
on  board  any  merchant  vessel  of  the  United  States  and  for 
aU  purposes  of  protection  as  an  American  citizen. 

This,  however,  is  far  from  being  fall  citizenship.  For  all 
other  rights  and  privileges  of  Uuited  States  citizenship,  in- 
cluding that  of  being  eligible  to  the  position  of  an  officer  of  a 
United  States  vessel,  this  alien  seaman  must  wait  until  he 
has  complied  with  the  conditions  prescribed  by  the  laws  to 
make  him  a  citizen  generally  and  for  all  purposes. 

I  return,  therefore,  a  negative  answer  to  your  inquiry. 
Very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  H.  F.  Fbench, 

Acting  Secretary  of  the  Treasury. 


FILLING  VACANCIES  IN  OFFICE  TEMPORARILY. 

Section  180,  Revised  St»tatea»  applies  to  vacancies  iu  office  occasioned 
by  death  or  resignation,  as  well  where  they  are  fillod  (nnder  sections 
177  or  178,  Revised  Statntes)  without  action  by  the  President,  as  where 
they  are  filled  (under  section  179,  Revised  Statu  ten)  by  his  authority 
and  direction. 

The  discretionary  power  given  the  President  by  section  179,  Revised 
Statntes,  may  be  exercised  after  the  vacancy  has  already  been  supplied 
under  the  operation  of  either  of  the  two  preceding  sections;  and  in 
that  case  the  ten  days'  limitation  is  to  be  computed  from  the  date  of 
the  President's  action. 

Department  op  Justice, 

May  5, 1883. 
Sir  :  I  have  the  honor  to  return  herewith  the  note  of  the 
Secretary  of  the  Treasury,  dated  the  3d  instaut,  which  was 
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yesterday  referred  to  me  by  your  direction,  and  to  state  that, 
apoQ  examinatioD  of  the  statutory  provisious  for  filling  va- 
cancies temporarily  (sections  177,  178,  179,  and  180,  Revised 
Statutes),  I  concur  in  his  view  that  the  vacancy  in  the  office 
of  Commissioner  of  Internal  Revenue  caused  by  the  resigna- 
tion of  Mr.  Raum  can  not  thus  be  filled  by  the  Deputy  Com- 
missioner, upon  whom  the  duties  of  the  office  have  been  cast 
by  section  178,  for  a  longer  period  than  ten  days. 

Section  180  declares  that  *^  a  vacancy  occasioned  by  death 
or  resignation  must  not  be  temporarily  filled  under  the  three 
preceding  sections  for  a  longer  period  than  ten  days."  This 
applies  to  cases  of  vacancies  so  occasioned,  as  well  where 
they  are  filled  ( under  sections  177  or  178)  without  action  by 
the  President,  as  where  they  are  filled  (under  section  179) 
by  his  authority  and  direction.  The  officer  upoa  whom,  in 
such  cases,  the  performance  of  the  duties  of  the  vacant  office 
is  devolved  by  section  177  or  178  can  not  thus  temporarily 
fill  the  vacancy  beyond  ten  days;  and  the  same  limitation  is 
applicable  to  an  officer  designated  by  the  President  under 
section  179  to  perform  such  duties. 

But  the  discretionary  power  conferred  upon  the  President 
by  the  last  mentioned  section  may  well  be  exercised  even 
after  the  vacancy  has  already  been  supplied  under  the  oper- 
ation of  either  of  the  two  preceding  sections.  He  may  then 
^^  authorize  and  direct  the  head  of  any  other  Department 
or  any  other  officer  in  either  Department,  whose  appointment 
is  vested  in  the  President  by  and  with  the  advice  and  con- 
sent  of  the  Senate,"  to  perform  the  duties  of  the  office.  The 
exercise  of  this  power  by  the  Bresident  determines  the 
authority  previously  derived  under  those  sections.  And  the 
ten  days'  limitation,  where  vacancies  are  so  filled,  is  to  be 
computed  from  the  date  of  the  President's  action.  (See  15 
Opinions,  451.) 

While,  therefore,  the  Deputy  Commissioner,  upon  whom 
the  duties  of  the  office  of  Commissioner  of  Internal  Revenue 
have  temporarily  devolved  by  virtue  of  section  178,  can  not 
thus  fill  the  office  for  a  longer  period  than  ten  days  under  the 
authority  imparted  by  that  section,  I  am  of  opinion  that  it  is 
competent  to  the  President,  under  the  provisions  of  section 
179,  to  designate  the  same  or  another  departmental  officer 
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whose  appoiDtmeot  is  vested  in  the  President  aud  Senate, 
to  perforin  the  duties  of  snch  office,  and  that  the  officer  so 
designated  may  thereafter  lawfully  perform  those  duties  for 
a  period  not  exceeding  ten  days. 

I  am,  sir,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER, 
The  President. 


PAYMENT  OP  AWARD  TO  SURVIVING  PARTNER. 

Where  an  award  was  made  to  M.,  as  sorviving  partner  of  the  firm  of  M. 
A  G.,  and  on  the  snbseqnoDt  death  of  M.  the  representatives  of  G. 
demanded  to  share  in  the  distribation  of  the  award :  Advised  that  the 
administrator  of  M.,  the  sarviving  partner  in  whose  name  the  claim 
was  presented  and  to  whom  the  award  thereon  was  made,  shoald  alone 
receive  payment. 

Department  of  tfusTioE, 

May  14,  1883. 

Sib  :  In  yoors  of  Febraary  26,  a  claim  before  the  De- 
partment of  State,  originating  in  an  award  by  the  American 
and  Mexican  Mixed  Commission  (convention  of  July  4, 18G8) 
to  one  Mather  as  surviving  partner  of  the  late  firm  of  Mather 
&  Olover,  Is  presented ;  and,  under  the  circumstances  of  the 
subsequent  death  of  Mather  and  a  demand  by  the  represen- 
tatives of  Glover  to  share  in  any  future  installments  to  be 
paid  by  you,  the  following  questions  are  a^^ked : 

^*  A.  Should  the  administrator  of  Mather,  the  surviving 
partner  in  whose  name  the  claim  was  presented  and  the 
awai'd  recommended,  continue  to  receive  payment  of  the  in- 
stallments f 

*<  B.  Have  the  heirs  of  Glover  any  just  legal  grounds  for 
claiming  to  share  in  the  distribution  made  in  this  Depart- 
ment!" 

These  questions,  as  I  suppose,  are  based  upon  the  princi- 
ples referred  to  in  the  case  of  Johnson  v.  Towsley  (13  Wall., 
72),  in  virtue  of  which  the  Executive  Departments  of  the 
United  States  generally  deal  with  the  party  who  is  legally 
entitled  to  makr  a  demand  upon  them  and  who  therefore  can 
give  them  a  voucher ^  and  leave  all  equities  to  be  settled  be- 
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tween  him  and  others  sabsequently  in  the  proper  courts. 
The  general  propriety  of  remitting  the  latter  class  of  ques- 
tions to  the  ordinary  tribunals  of  jastioe  mast  be  apparent 
upon  bare  inspection. 

It  is  plain  that  the  legal  right  to  redress  for  damage  done 
to  the  firm  vested  in  Mather  as  survivor;  and  if  possible  it 
is  still  more  plain  that  a»  against  the  United  States^  and  your- 
self as  their  representative^  the  claim  of  Glover  has  never  had 
any  legal  quality  whatever,  such  claim  having  arisen  since 
Olover^s  deaih^  and  having  been  by  the  Commission  expressly 
vested  in  Mather  alone,  although  as  quasi  trustee,  etc. 
{Smith  V.  Barrowj  2  T.  R.,  476.)  That  ai)on  the  death  of  a 
surviving  partner  the  right  at  law  to  recover  the  partnership 
choses  in  action  vests  in  his  executors  or  administrators, 
seems  likewise  to  be  plain.    (8  Wheaton,  342.) 

Nor  can  a  court  ot  law  listen  to  surmises  as  to  the  state  of 
the  firm  accounts,  or  of  admissions  by  the  survivor,  etc.,  as 
ground  for  holding  that  the  legal  title  to  partnership  choses, 
which  remain  in  his  hands^  has  been  really  distributed^  as  it 
were^'betwixt  him  and  the  representatives  of  his  former  co- 
partners. {Peters  v*  Davis^  7  Mass.,  256.)  The  most  that  can 
be  safd  of  such  surmises  is  that  they  indicate  a  right  to  have 
a  legal  title  conferred  by  such  tribunal  as  has  jurisdiction  so 
to  do.  But  in  case  of  dififerences  as  to  the  results  of  the  C4in- 
nection,  between  the  representatives  of  the  respective 
partners,  neither  courts  of  law  nor  Executive  Departments 
accept  of  any  substitute  for  actual  legal  title. 

Under  the  circumstances  now  existing,  I  therefore  answer 
question  A  above  in  the  affirmative ;  and  question  B  in  the 
negative. 

The  decree  in  the  equity  suit,  which  is  mentioned  in  the 
papers  as  having  upon  some  ground  or  other  been  given  in 
favor  of  Mather,  is  therefore  a  matter  of  no  consequence  here. 
Very  respectfully,  your  obedient  sereant, 

S.  P.  PHILLIPS, 

Solicitor'  OeneraU 

The  Seobetaby  of  State. 

I  concur  in  the  above  opinion. 

BENJA.MIN  HARRIS  BREWSTER. 
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INTEBNAL  BEVENUE. 

By  operation  of  the  repeal  provision  in  the  act  of  Marob  3,  1683,  chap- 
ter 121,  the  taxes  on  capital  and  deposits  of  banks,  bankers,  and  national 
banking  associations,  imposed  by  the  intemal-revenne  law  in  force  at 
the  time  of  the  passage  of  that  act,  are  not  assessable  and  collectible  on 
the  capital  and  deposits  of  banks  and  bankers  for  the  interval  between 
December  1,  1882,  and  March  3,  18^3,  nor  on  the  capital  and  deposits  of 
national  banking  associations  for  the  interval  between  January  1  and 
March  3,  1883. 

The  words  **  any  right  accming,"  etc.,  nsed  in  section  13  of  the  said  act, 
do  not  include  snch  taxes  accruing  at  the  date  of  the  repeal,  there 
being,  as  to  them,  no  right  in  ease.  It  is  the  accruing  right,  not  the  ao- 
crnlng  tax,  that  is  saved. 

The  provisions  of  section  13,  Bevised  Statutes,  saving  **  any  penalty,  for- 
feiture, or  liability  incurred''  under  the  statute  repealed,  do  not  extend 
to  the  taxes  referred  to ;  since^  as  to  them,  there  are  no  "  liabilities  in- 
onrred  "  at  the  date  of  the  act  of  March  3,  1883. 

Depabtment  of  Justice, 

May  18,  1883. 

SiB:  By  a  letter  dated  the  22d  of  March  last,  the  then 
Acting  Secretary  of  the  T];easary;  at  the  suggestion  of  the 
Treasurer  of  the  United  States,  requested  an  opinion  from 
me  upon  the  question  ^<  whether,  in  view  of  the  passage  of 
the  act  of  Congress,  approved  March  3, 1883,  entitled  'An  act 
to  reduce  internal-revenue  taxation,  and  for  other  purposes,' 
any  taxes  are  due  and  payable  on  capital  and  deposits  of 
banks,  bankers,  and  national  banking  associations,  as  having 
accrued  since  January  1,  l^SS."  And  by  a  subsequent  letter, 
dated  the  26th  of  March,  the  same  officer,  at  the  suggestion 
of  the  Commissioner  of  Internal  Revenue,  submitted  for  my 
consideration  the  question  of  <'  the  liability  of  banks  and 
bankers  to  taxation  (on  capital  and  deposits)  from  December 
1, 18>^2,  to  March  3, 1883,"  in  view  of  the  provisions  of  the 
same  act. 

These  questions  involve  the  inquiry,  whether  the  ta^^es  on 
capital  and  deposits  of  banks,  bankers,  and  national  banking 
associations,  imposed  by  the  law  in  force  at  the  time  of  the 
passage  of  the  act  of  March  3, 1883,  may  be  assessed  and  col- 
lected on  the  capital  and  deposits  of  banks  and  bankers  for 
the  interval  between  the  date  of  that  act  and  December  1, 
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1882,  and  on  the  capital  and  deposits  of  national  banking 
associations  for  the  interval  betv^een  the  date  of  the  same 
act  and  January  1,  1883. 

At  the  period  referred  to,  taxes  npon  the  capital  and  de- 
posits of  national  banking  associations  were  imposed  by  and 
collected  under  the  provisions  of  sections  5214,  5215,  5216, 
and  5217,  Revised  Statutes,  and  those  upon  the  capital  and 
deposits  of  other  banks  and  bankers  under  the  provinions  of 
sections  3408,  3409,  3414,  and  3415,  Revised  Statutes. 

I  shall  first  consider  in  connection  with  the  act  of  March  3 

1883,  the  sections  of  the  Revised  Statutes  above  mentioned 
which  relate  to  national  banking  associations. 

Section  5214  provides :  '<  In  lieu  of  all  existing  taxes,  every 
association  shall  pay  to  the  Treasurer  of  the  United  States, 
in  the  months  of  January  and  July,  •  •  •  a  duty  of  one- 
quarter  of  one  per  centum  each  half-year  upon  the  average 
amount  of  its  deposits,  and  a  duty  of  one  quarter  of  one  per- 
centum  each  half  year  on  the  average  amount  of  its  capital 
stock,  beyond  the  amount  invested  in  United  States  bonds." 

By  section  5215  it  is  provided :  "  In  order  to  enable  the 
Treasurer  to  assess  the  duties  imposed  by  the  preceding  sec- 
tion, each  association  shall,  within  ten  days  of  the  first  days 
of  January  and  July  of  each  year,  make  a  return,  under  the 
oath  of  its  president  or  cashier,  to  the  Treasurer  of  the  United 
States,  in  such  form  iis  the  Treasurer  may  prescribe,  •  • 
*  of  the  average  amount  of  its  deposits,  and  of  the  average 
amount  of  its  capital  stock,  beyond  the  amount  invested  in 
United  States  bonds,  for  the  six  months  next  preceding  the 
most  recent  first  day  of  January  or  July.''  The  remainder 
of  this  section  imposes  a  penalty  for  failure  ^'  so  to  make  such 
return,"  and  provides  for  the  collection  thereof. 

Section  5216  provides  for  assessing  the  duties  where  an  as- 
sociation fails  to  make  the  half-yearly  return  required  by 
section  5215,  and  section  5217  provides  for  the  collection  of 
the  sams  due  where  an  association  fails  to  pay  the  duties  im- 
posed by  the  three  preceding  sections. 

Thus,  by  the  foregoing  provisions,  each  national  banking 
association  is  made  liable  to  pay,  in  January  and  July,  certain 
duties  on  its  deposits  and  capital  stock.  The  amount  so 
payable  is  to  be  determined  by  the  average  of  the  deposits 
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and  by  the  average  of  the  capital  stock  beyond  the  amount 
invested  in  United  States  bonds,  for  each  half-year  ending 
December  31  and  Jnne  30,  respectively.  Accordingly,  with 
a  view  to  the  assessment  of  the  duties,  the  association  is  re- 
quired, within  ten  days  from  January  1  and  July  1  of  each 
year,  to  make  a  return  of  the  average  amount  of  its  deposits 
and  of  its  capital  stock  beyond  the  amount  so  invested,  ^'  for 
the  six  months  next  preceding  the  most  recent  first  day  of 
January  or  July."  The  duties  on  the  average  of  deposits  and 
capital  stock  of  the  association  for  each  half  year  as  above 
can  not  be  assessed  or  the  amount  thereof  ascertained  until 
the  expiration  of  such  half-year;  hence  no  part  thereof  can 
be  regarded  as  becoming  due  prior  to  that  time. 

The  act  of  March  3, 1883,  section  1,  declares:  ''That  the 
taxes  herein  specified  imposed  by  the  laws  now  io  force  be, 
and  the  same  arc  hereby,  repealed,  as  hereinafter  provided, 
namely :  on  capital  and  deposits  of  banks,  bankers,  and  na- 
tional banking  associations,  except  snch  .taxes  as  are  now 
due  and  payable,"  etc.  And  the  same  act,  section  13,  further 
declares:  ^^That  the  repeal  of  existing  laws  or  modifications 
thereof  embraced  in  this  act  shall  not  affect  any  act  done,  or 
any  right  accruing  or  accrued,  or  any  suit  or  proceeding  had 
or  commenced  in  any  civil  cause,  before  the  said  repeal  or 
modification ;  but  all  rights  and  liabilities  under  said  laws 
shall  continue  and  may  be  enforced  in  the  same  manner  as  if 
said  repeal  or  modifications  had  not  been  made,"  etc 

Here,  by  the  terms  of  section  1,  is  an  immediate  repeal  of 
the  duties  in  question,  ^'except  such  as  are  now  (March  3, 
1883)  due  and  payable."  Standing  upon  that  section  alone, 
such  repeal  must  be  deemed  to  do  away  entirely  with  the  col- 
lection of  the  duties  referred  to,  excepting  those  then  '<  due 
and  payable."  Were  duties  upon  the  deposits  and  capital 
stock  of  national  banking  associations  due  and  paya|)le  on 
the  3d  of  March,  1883,  forthe  period  subsequent  to  December 
31, 1882 1  The  answer  to  this  is  indicated  by  what  has  been 
already  stated.  Under  the  laws  imposing  them,  such  duties 
were  not  assessable,  much  less  due  and  payable,  before  the 
expiration  of  the  half  year  for  which  they  were  to  be  levied, 
and  which  ended  either  on  the  31st  of  December  or  on  the 
30th  of  Jane.    Obviously,  then,  they  were  not  due  and  pay- 
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able  on  the  3d  of  MATch,  1883,  for  the  period  interreDing  be. 
tween  that  date  and  December  31, 1882. 

Does  the  provii^ioii  in  section  13,  quoted  above,  qaalify  the 
repeal  b^^  section  1,  so  as  to  warrant  the  assessment  and  col- 
lection thereof  for  that  period  t  By  the  former  section  the  re- 
peal of  existing  laws  embraced  in  the  act  is  not  to  affect "  any 
right  accruing  or  accrued  ^  before  such  repeal ;  but  all  rights 
and  liabilities  under  the  then  existing  laws  are  to  continue 
and  be  enforced  in  the  same  manner  as  if  the  repeal  had  not 
been  made.  The  qualification  of  the  repeal  in  question,  if 
any,  rests  upon  the  words  ^^  right  accruing,"  etc.,  used  in  that 
section.  I  do  not  think  these  words  can  properly  be  taken 
to  include  the  duties  referred  to  (t.  a.,  on  the  average  of  de- 
posits and  capita]  stock  for  the  half-year  beginning  January 
1, 1883)  accruing  at  the  date  of  the  repeal,  there  being  then, 
as  to  them,  no  right  in  esse.  It  is  the  accruing  rights  not  the 
accruing  taa,  that  is  saved.  The  right  to  the  duties  here 
does  not  come  into  existence  during  the  half-year,  but  only 
on  the  expiration  thereof;  it  then  accrues,  although  the  duties 
are  not  yet  assessed,  and  it  may  be  said  to  be  thenceforth  ac- 
cruing until  the  assessment  of  the  duties  and  ascertainmeut 
of  the  amount  thereof,  that  is  to  say,  until  payment  of  the 
duties  is  demandable.  Thus,  ^<  debt  accruing  "  has  been  held 
to  be  an  existing  debt  solvendum  infuturo  (Hall  v.  Pritckett^ 
3  Q.  B.  Div.,  215 ;  Jones  v.  Thompson,  E.  B.  &  E.,  63.) 

Besides,  it  may  fairly  be  inferred,  from  the  express  excep- 
tion in  the  repealing  clause  of  section  1,  of  *<  such  taxes  as  are 
now  due  and  payable,''  that  this  was  the  only  qualification 
contemplated,  and  that  no  other  taxes  on  the  deposits  and 
capital  stock  of  banks,  etc.,  not  even  those  accruing  on  the 
then  current  half-year,  were  meant  by  Congress  to  be  saved 
from  the  repeal.  To  repel  this  inference,  there  must  be 
found  in  section  13  or  elsewhere  in  the  statute  language  clearly 
indicative  of  a  contrary  intent.  I  discover  nothing  therein 
showing  such  intent. 

I  pass  now  to  the  consideration  of  the  hereinbefore  men- 
tioned sections  of  the  Revised  Statutes  relative  to  other  banks 
and  bankers. 

By  section  3408,  it  is  provided:  <^  There  shall  be  levied, 
collected,  and  paid,  as  hereinafter  provided :  first,  a  tax  of 
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one-tweDty-fonrth  of  oue  per  ceutum  each  montli  npon  the 
average  amoant  of  the  deposits  of  money;  •  •  •  with 
any  persou^  bank,  absociatioii^  coiupauy,  or  corporation,  en- 
gaged in  the  basiuess  of  banking;  second,  a  tax  of  one- 
twenty-fonrthof  onepercentnmeach  month  npon  the  capital 
of  any  bank,  association,  company,  corporation,  and  on  the 
capital  employed  by  any  person  in  the  business  of  banking 
beyond  the  average  amount  invested  in  United  States  bonds," 
etc. 

Section  3400  declares :  ^^  The  taxes  provided  in  the  pre- 
ceding section  shall  be  paid  semi-annually,  on  the  first  day 
of  January  and  the  first  day  of  July;  but  the  same  shall  be 
calculated  at  the  rate  per  month  as  prescribed  by  said  sec- 
tion, so  that  the  tax  for  six  months  shall  not  be  less  than  the 
aggregate  would  be  if  such  taxes  were  collected  monthly .'' 

Section  3414 :  "  A  true  and  complete  return  of  the  monthly 
amount  *  *  *  of  deposits,  and  of  capital,  as  aforesaid, 
*  *  *  for  the  previous  six  months,  shall  be  made  and  ren- 
dered in  duplicate  on  the  first  day  of  December  and  the  first 
day  of  June,  by  each  of  such  banks,  associations,  corpora- 
tions, companies,  or  persons,"  etc. 

Section  3415  makes  provision  for  estimating  the  amount  of 
deposits,  capital,  etc.,  in  case  of  default  in  making  and  ren- 
dering the  return  required  by  the  preceding  section,  and  also 
imposes  a  penalty  for  any  refusal  or  neglect  to  make  return 
and  payment. 

The  duties  imposed  by  these  sections,  like  those  imposed 
by  the  sections  which  relate  to  national  banking  associations, 
are  assessed  semi-annually,  upon  return  required  to  be  made 
semi-annually,  and  become  due  and  payable  semi-annually,  at 
stated  times ;  but  they  are  estimated  by  monthly,  not  by  half- 
yearly,  periods.  The  tax  on  deposits  is  calculated  upon  the 
monthly  average,  and  that  upon  capital  upon  the  amount 
thereof  employed  monthly ;  whereas  in  the  case  of  national 
banking  associations  the  duty  upon  both  deposits  and  capital 
stock  is  levied  upon  the  average  amount  for  the  half-year. 
However,  I  do  not  think  this  difference  in  the  mode  of  assess- 
ing and  ascertaining  the  duties  is  material  in  connection  with 
the  subject  in  hand.  The  reasons  adduced  in  support  of  the 
construction  above  placed  npon  the  provisions  of  the  act  of 
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March  3,  1883,  considered  with  reference  to  dnties  on  the 
deposits  and  capital  stock  of  national  banking  associations, 
seem  to  me  to  be  equally  applicable  to  the  same  provisions 
when  considered  with  reference  to  duties  on  the  capital  and 
deposits  of  other  banks  and  bankers.  There  is  no  ground  for 
assuming  that  Congress  intended  to  discriminate  between  the 
two  descriptions  of  banks  as  regards  the  scope  and  effect  of 
the  repeal.  Viewed  as  above,  it  operates  to  relieve  nit  only 
national  banking  associations,  but  other  banks  and  bankers, 
from  the  duties  mentioned,  excepting  such  as  were  *<  due  and 
payable  "  at  the  date  of  the  repealing  act. 

I  may  observe  here  that  section  13,  Revised  Statutes,  has 
not  been  overlooked  by  me.  The  provisions  of  that  section 
(which  with  respect  to  the  act  of  March  3, 1883,  seem  to  be 
superseded  by  those  of  section  13  of  that  act)  include  <^  any 
penalty,  forfeiture,  or  liability  incurred"  under  the  statute 
repealed.  But  on  the  3d  of  March,  1883,  banks,  bankers, 
and  national  banking  associations  were  not  liable  for  the 
duties  in  question  and  would  not  be  liable  therefor  until  the 
end  of  the  then  current  half-year.  Hence  as  to  such  duties 
there  were  at  that  time  no  '^  liabilities  incurred  " — nothing 
for  the  said  provisions  to  save  from  the  operation  of  the<re- 
peal  in  the  act  of  1883,  even  if  they  are  applicable  to  that 
act.  {Railroad  Company  v.  United  States,  100  U.  S.,  pp.  549, 
550.) 

I  am  accordingly  of  the  opinion  that  duties  are  not  assess 
able  and  collectible  on  the  deposits  and  capital  stock  of 
national  banking  associations  for  the  period  between  the 
date  of  the  act  of  March  3,  L883,  and  January  1,  1883,  nor 
on  the  deposits  and  capital  of  other  banks  and  bankers  for 
the  period  between  the  date  of  the  same  act  and  December 
1,1882. 

This,  it  is  presumed,  affords  a  sufficient  answer  to  the 
questions  submitted. 

I  have  the  honor  to  be,  very  respectfully, 

BENJAMIN  HAKBIS  BKEWSTE& 

Hon.  Chables  J.  Foloeb, 

Becretary  of  the  Treasury. 
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CLAIMS  AGAINST  THE  UNITED  STATES. 

The  proyisioDB  of  section  3477,  Revised  Stfttates,  tonohing  transfeTs  and 
assignments  of  claims  against  the  United  States,  and  powers  of  attor- 
ney, etc.,  for  receiving  payment  thereof,  do  not  apply  to  undisputed 
claims,  or  any  claim  about  which  no  question  is  made  as  to  its  validity 
or  extent. 

Where  a  contract  was  made  for  roofing  a  court-house  at  a  fixed  price, 
and  a  power  of  attorney  given  to  receive  a  part  of  such  price  as  se- 
curity for  material  purchased  by  the  contractor;  Advised  that  the 
power  was  not  affected  by  section  3477,  as  no  doubt  existed  concerning 
the  light  of  the  contractor  to  receive  the  amount  so  secured. 

Department  of  Justice, 

May  28,  1883. 

Sib  :  Yours  of  the  3d  of  February  last  asks  whether  the 
word  ^< claim"  in  section  3477  of  the  Revised  Statutes  in- 
cludes claims  against  the  United  States  that  are  liquidated 
as  well  as  those  that  are  unliquidated^  and  in  this  connection 
three  cases  are  stated  as  illustrating  the  question  pending 
before  you. 

The  provision  in  section  3477  to  which  you  refer  is  as  fol- 
lows: <^A11  transfers  and  assignments  made  of  any  claim 
npon  the  United  States,  or  of  any  part  or  share  thereof,  or 
interest  therein,  whether  absolute  or  conditional,  and  what- 
ever may  be  the  consideration  therefor,  and  all  powers  of 
attorney,  orders,  or  other  authorities  for  receiving  payment 
of  any  such  claim  or  of  any  part  or  share  thereof,  shall  be 
absolutely  null  and  void,  unless  they  are  freely  made  and 
executed  in  the  presence  of  at  least  two  attesting  witnesses, 
after  the  allowance  of  such  a  claim,  the  ascertainment  of 
the  amount  due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof.*' 

The  expression  <^ claim,"  as  is  well  known,  is  one  of  the 
most  comprehensive  in  the  vocabulary  of  the  law.  The  only 
question  here,  therefore,  is  how  far  the  purview  or  the  his- 
tory of  the  above  statute  indicates  that  this  word  is  employed 
therein  in  some,  and  if  so  what,  more  narrow  sense. 

The  above  passage  comes  originally  from  the  act  of  1853, 
chapter  81,  and  it  remains  In  the  words  in  which  it  was  first 
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introdaced  by  Mr.  Badger,  in  April,  1852,  at  the  OoDgrees 
preceding  that  in  which  it  became  a  law.  (Globe,  Vol.  XXIY, 
part  2y  pp.  984,  1128.)  Its  author  was  well  known  as  an 
eminent  lawyer,  and  an  especially  skillful  dranghttiman. 
Originally  the  bill  which  contained  it  was  entitled  <'An  amend- 
ment of  the  act  of  1846,  chapter  66."  When  taken  up  at  the 
next  Congress  its  scope  was  somewhat  enlarged,  and  the  title 
changed.  However,  its  connection  with  the  act  of  1846  re- 
mained apparent  in  the  body  thereof. 

The  act  of  1846  regulated  assignments,  etc,  of  such  claims 
as  ure  aUawed  by  Cangresi.  Upon  its  passage  through  the 
Roase  of  Representatives  it  seems  to  have  been  under  the 
charge  of  Mr.  Thurman,  but  there  is  no  report  of  debate  in 
either  house,  so  far  as  I  have  found.  It  is  a  part  of  exten- 
sive legislation  upon  matters  of  finance,  which  distinguishes 
that  year,  and  its  promise  of  benefit  was  probably  universally 
admitted. 

When  first  introduced  Mr.  Badger's  bill  made  void  not 
only  all  assignments  and  powers  of  attorney  affecting  claims, 
but  likewise  all  contracts  whatever  for  compensation  to  claim 
agents.  At  its  second  appearance  this  latter  provision  was 
omitted  (Globe,  Vol.  XXVI,  pp.  242,  288.)  The  legislature 
therefore  deliberately  refused  to  interfere  in  the  matter  of  com- 
pensation as  between  claimants  and  their  agents,  excepting 
so  far  as  the  compensation  operated  in  rem.  It  is  in  con- 
formity with  this  principle  that  the  act  of  1853  specifies  i^o- 
iection  of  the  United  States  against  fraud  as  its  sole  purpose. 
It  should  be  added  that  such  second  appearance  was  because 
of  its  adoption  by  a  special  committee  of  the  House,  thereto- 
fore raise<l  to  inquire  about  and  report  upon  the  Gardiner 
claim^  at  that  time  so  notorious. 

By  its  connection  with  the  act  of  1846,  therefore,  as  well  as 
by  that  with  the  Gardiner  claim,  and  by  its  significant 
omission  above  mentioned,  the  act  of  1853  reminds  the  reader 
of  the  common  law  policy  against  maintenance  and  champerty  ; 
and  this  suggestion  is  strengthened  by  the  title  at  length 
adopted,  which  in  turn  finds  an  analogy  in  the  circumstance 
that  the  offenders  just  named  are  rated  at  common  law  with 
that  class  which  affects  public  justice^  irrespective  of  any  in- 
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jury  to  such  private  i>er8ons  as  are  iuoidentally  oppressed 
thereby. 

Another  oircamstance  to  the  same  effect  is  to  be  foand  in 
the  clause  (above)  '<  whatever  may  be  the  consideration 
therefor,"  which  probably  originated  in  the  fact  that  this 
doctrine  as  to  the  *^  consideration  "  necessary  to  constitute 
common  law  champerty,  t.  e.,  maintenance  of  the  auit^  was  re- 
garded as  too  narrow  for  pubUc  exigencies  in  185^53.  I 
submit  that  this  clause  is  an  ear-mark^  indioatihg  that  the 
legislature  assumed  the  common  law  as  to  champerty  as  a 
point  of  departure,  and  so  was  under  an  impression,  and  in- 
tended  that,  except  as  expressly  otherwise  provided,  that 
department  of  the  common  law  would  give  the  rule  for  in- 
terpreting the  statute  in  parts  analogous. 

To  the  same  general  effect  is  the  exact  enumeration  by  the 
statute  of  the  circumstances  under  which  alone  assignments 
and  powers  of  attorney  are  therein  authorized ;  viz,  <^  allow- 
ance," ^^ascertainment,"  and  <<  warrant  for  the  payment."  I 
submit  that  the  former  words  are  emphatic.  If  they  are  not 
emphatic  they  are  tuperfluous^  for  all  '^  warrants  for  payment " 
are  neceeearily  preceded  by  either  or  both ;  and  where  not 
by  both,  the  above  enumeration  is  of  course  to  be  taken 
distributively.  But  in  any  case  if  the  specification  of  allow- 
ance and  ascertainment  is  not  ex  industria,  it  is  surplusage; 
a  conclusion  which,  of  course,  is  not  to  be  drawn  if  reason- 
ably to  be  avoided.  If  they  are  emphatic,  this  feature 
coincides  with  the  others  just  mentioned  in  showing  that 
a  general  atmosphere  or  color  derived  from  the  doctrines  of 
champerty  affects  the  topics  before  us.  I  mean  that  some 
sort  of  litigation  of  the  ^<  claim,"  either  in  Congress  or  be- 
fore an  Executive  Department,  is  taken  for  granted.  There 
may  be  no  technical  difference  between  the  respective  methods 
for  the  payment  of  the  salary  of  a  United  States  judge,  and 
for  that  of  a  claim  which  in  the  event  undergoes  a  course  of 
several  years'  ligitation  in  the  Treasury  Department.  But 
for  some  purposes  there  is  an  important  difference,  and 
that  not  only  as  to  the  means  of  success  employed  by 
such  as  are  attorneys  to  collect  them.  In  point  of  fact 
where  the  United  States  are  clearly  debtors  as  claimed, 
the  matters  preliminary  to  warrant  for  payment  amount  to 
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DO  more  than  a  preseDtmeDt  of  a  promissory  note  to  the 
debtor  himself;  bat  when  doubt  arises  apon  the  claim,  the 
officers  of  the  Treasury  assume  consciously  judieial  functions; 
the  affair  loses  its  pro  forma  ex  parte  character,  sides  are 
taken  by  the  creditor  and  debtor,  and  the  auditors,  comp- 
trollers, etc.,  act  as  if  inquiring  into  a  question  inter  alios. 
Such  also  as  this  latter  kind  of  proceeding  is  that  where  no 
law  exists  to  authorize  payment,  and  an  application  to  Oon- 
gress  for  private  legislation  becomes  necessary.  It  is  not 
singular,  therefore,  or  merely  casual,  that  section  3477,  which 
is  compounded  of  the  acts  of  1846  and  1853,  should  in  accord- 
ance with  a  marked  trait  in  Anglo-Saxon  legislation  show 
upon  its  face  that  it  deals  with  a  specific  evil,  to  which  the 
attention  of  Congress  had  actually  at  the  time  been  drawn ; 
and  is  not  meant  as  an  abstract  and  universal  statutory  pro- 
vision  shaped  by  square  and  compass,  or  as  broad,  say,  as 
the  word  ^'  clameum,^  spoken  of  by  Coke  as  the  most  com- 
prehensive in  the  law. 

Comprehensiveness  in  meaning  is  not  infrequently  akin  to 
vagueness,  and  consequently  to  obscurity ;  so  that  it  is  not 
unusual  for  interpreters  of  legal  documents  to  color  or 
restrain  general  terms  occurring  therein  by  specific  words 
associated  tlierewith,  or  by  matters  connected  with  their 
history.  In  the  present  instance,  as  has  been  shown,  we 
may  bring  both  of  these  influences  to  bear. 

In  this  connection  it  is  significant  that  a  subsequent  clause 
in  section  3477  expressly  excludes  conclusion  that  the  phrase 
"all  transfers"  therein  means  less  than  ^'all,"  whilst  there  is 
no  such  pains  taken  with  the  adjoining  phrase,  "any  claim." 
Apparently,  then,  the  latter  is  left  of  purpose  to  such  color 
as  the  context,  etc.,  may  suggest. 

It  is  also  pertinent  to  the  general  question  to  observe  that 
the  second  section  of  the  act  of  1853  made  it  indictable  for 
officers  of  the  United  States  to  "  prosecute  any  claim"  as 
agent  or  attorney.  I  take  it  that  "  prosecution"  in  this  place 
denotes  any  method  by  which  "  a  claim"  may  be  recovered ; 
and  therefore  that  it  varies  secundum  subjeotam  materiam 
of  the  class  of  claims  to  which  it  may  be  actually  applied. 
If  the  word  claim  here  is  to  have  the  meaning  assigned  by 
Coke,  then  for  one  class  presentation  thereof  is  prosecution^ 
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and  a  pablic  officer  would  become  indictable  if  in  behalf  of 
an  absent  friend  he  were  to  present  to  the  Treasury,  even 
without  compensation,  any  account  against  the  United  States, 
no  matter  how  plainly  due.  But  I  apprehend  that  the  ex- 
pression prosecute  gives  the  same  color  to  the  word  claim  in 
this  second  section  that  in  the  first  is  reflected  from  the 
matters  above  suggested,  and  so  that  it  aids  in  showing  that 
Congress  was  thinking  of,  and  except  as  actually  therein 
otherwise  expressed  was  guided  by,  the  ancient  policy  as  to 
champerty^ 

It  is  therefore  pertinent  to  observe  here  that  at  common 
law  it  is  not  champerty  to  stipulate  for  a  share  in  collecting 
a  debt  (from,  ex.  gra.^  some  distant  debtor)  by  a  mere  pre- 
sentation thereof.  For  that  effect  it  is  necessary  that  there 
should  be,  as.  the  books  say,  a  quarrel  or  taking  of  sides  about 
the  debt  by  the  parties  thereto.  If  no  such  dispute  exists, 
either  in  pais  or  in  court,  compensation  to  a  proposed  collector 
is  allowable.  And  even  in  case  of  suit  in  court  it  is  ^<  certain 
that  the  assignee  of  a  bond  or  other  chose  in  action,  being 
made  over  to  him  for  good  consideration  in  satisfaction  of  a 
precedent  debt,  and  not  merely  in  consideration  of  the  in- 
tended maintenance,"  is  not  champerty.  Hawkins  (Book  1, 
chapter  83,  sec.  17),  and  others.  That  is  even  where  there  is 
litigationj  unless  there  is  also  a  particular  sort  ofconMderationy 
assignments  of  the  kind  just  mentioned  are  not  invalid  at 
common  law.  We  have  seen  that  section  3477,  following  the 
statute  of  1853,  has  expressly  changed  this  rule  so  far  as  re- 
gards consideration.  And,  as  already  submitted,  that  excep- 
tion concurring  with  other  indications  to  the  same  effect 
proves  the  rule  in  other  respects,  and  consequently  that  sec- 
tion still  contemplates  the  existence  of  litigation  (t.  e.«  some 
virtual  quarrel  or  sides-taking  betwixt  the  supposed  original 
creditor  and  the  United  States)  in  order  to  constitute  such  a 
claim  as  is  within  its  provisions. 

Considerations  arising  from  the  history  of  a  statute  are  of 
course  most  apt  to  occur  to  those  who  may  be  called  to  ad- 
minister its  provisions  contetnporaneously.  In  the  present 
case,  therefore,  it  is  interesting  to  observe  that  contempo- 
raneously the  First  Comptroller  issued  a  circular  in  which  he 
announced,  as  a  rule  of  action  in  settling  demands  against 
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the  Ooverumenty  that  the  act  of  1853  did  not  inclade  undU^ 
puted  claims. 

I  have  carefally  read  the  cases  ia  the  Supreme  Court  of 
the  Uuited  States  reported  in  95  U.  S.  407, 97  ib.  392, 484,  and 
102  ib.  556,  and  anderstand  that  the  views  above  expressed  do 
not  conflict  with  anything  there  decided. 

I  have  also  attentively  considered  the  opinion  in  Spaid's 
case  (16  Opiu.,  161)  to  which  you  refer.  There  a  qnestion- 
able  power  of  attorney  had  been  revoked^  and,  as  no  interest 
was  connected  with  the  power,  there  was  little  difBcnIty  in 
holding  that  the  latter  was  at  an  end— and  so  Attorney- 
General  Devens  said ;  bnt  he  added,  by  the  way,  that  the 
power  itself  (to  collect  installments  from  time  to  time  upon  a 
contract  to  dredge  a  river)  was  in  violation  of  section  3477, 
and  so  had  never  been  valid.  It  is  important  to  say  that  no 
question  upon  that  point  h€td  been  asked  of  Mm,  and  from  the 
passage  qaoted  by  you  (16  Opin.,  page  263)  in  regard  to  <<  con- 
currence," as  well  upon  the  whole  face  of  the  opinion,  it  is 
doubtful  whether  that  learned  and  able  lawyer  had  thor- 
oughly considered  either  the  foundation  or  the  effect  of  this 
dictum. 

I  hope  to  be  understood  upon  the  whole  as  advising  that 
section  3477  does  not  apply  to  any  claim  against  the  CTnited 
States  about  which  no  question  is  made  as  to  its  authority  or 
extent.  By  ^<  question,"  I  mean,  of  course,  question  by  some 
officer  lawfully  authorized  in  that  behalf. 

It  seems,  therefore,  that  the  policy  of  the  above  section 
forbids  that  an  assignee  or  attorney  as  to  the  proceeds  of  an  ex- 
ecutory  contract  {ex  gra^,  for  building,  dredging,  etc)  shall 
have  more  than  an  uncertain  interest  therein,  i,  e.,  one  con- 
tingent upon  the  absence  of  any  subsequent  question  by  the 
United  States  as  regards  any  matter  which  at  the  time  of 
the  question  is  in  the  future— -such  as  the  amount  or  quality 
of  the  article  to  be  paid  tor. 

It  is  hardly  necessary  to  add  that  nothing  in  this  discus- 
sion, or  in  section  3477,  touches  those  claims  against  the 
United  States  that  arise  upon  instruments,  such  as  bonds, 
etc,  the  transfer,  commercial  character,  etc,  of  which  have 
been  provided  for  by  special  legislation. 
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To  apply  the  above  coucloBion  to  the  particalar  cases  which 
you  mention  as  peuding  before  yon : 

(1)  In  Jones's  case  a  contract  has  been  made  for  roofing  a 
conrt-honse  at  a  fixed  price,  and  a  power  of  attorney  to  receive 
a  part  of  snch  price  has  been  given  as  security  for  material 
purchased  by  the  contractor. 

Inasmuch  as  no  doubt  has  arisen  as  to  the  title  of  the  con- 
tractor to  receive  the  amount  so  secured^  I  am  of  opinion  that 
the  power  is  not  affected  by  section  3477. 

(2)  In  Snyder's  case  the  circumstances  are  substantially 
the  same  except  that  the  power  covers  the  whole  price,  and 
therefore  the  same  result  follows. 

(3)  Marshbank's  case  differs  from  those  above^  in  that  the 
contract  is  still  executory.  As  I  have  said,  it  seems  that 
nothing  can  be  done  at  present  upon  the  part  of  the  United 
States  which  shall  conflict  with  the  operation  of  section  3477 
at  any  time  hereafter  that  a  demand  i^  made  for  payment 
upon  this  contract,  either  in  whole  or  by  installment. 

If  at  any  such  time  the  contract  is,  in  either  of  the  ways 
suggested  above,  disputed  by  public  officers  authorized  so  to 
do,  an  application  for  payment  thereunder  will  become  a 
claim  within  section  3477,  and  the  power  consequently  void. 
No  ^^ acceptance"  can  obviate  this  liability. 

Very  respectfully,  your  obedient  servant, 

S.  P.  PHILLIPS, 

Solicitor-  OeneraL 
The  Seobetabt  op  the  Tbeasubt. 

Having  examined  this  case  and  considered  the  above 
opinion,  I  concur  with  the  Solicitor-General  in  his  answer  to 
the  questions  propounded  and  in  his  interpretation  of  sec- 
tion 3477  and  all  of  the  conclusions  he  has  arrived  at  and 
presents,  and  I  answer  as  he  has  answered. 

BENJAMIN  HARRIS  BREWSTER. 

June  7, 1883. 
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CASE  OF  THE  BBIG  MABT  C.  COBfEBT. 

On  application  of  the  master,  the  American  brig  Mami  C,  CSraMiy,  while 
lying  at  a  Colombian  port,  was  sarveyed  and  condemned  as  nnsea- 
worthy  by  the  port  officers.  Meanwhile  the  United  States  oonsnl 
summoned  a  committee,  which  also  surveyed  the  vessel,  and,  finding 
her  unseaworthy,  recommended  a  sale  for  the  benefit  of  all  concerned. 
But  prior  to  the  last  survey  the  master  notified  the  consul  that  he 
abandoned  the  vessel,  and  thereupon  left  the  port :  AdvUed  that,  in 
the  case  stated,  the  consul  is  without  authority  to  sell  the  vessel,  but 
should  notify  the  owners  of  the  condition  of  their  property,  and  in  the 
mean  time  take  care  of  It. 

Department  of  Justice, 

June  7, 1883. 

8ib:  Yours  of  thA  29th  ultimo  presents  the  following  case 
for  an  opinion  by  the  Attorney-Gteneral: 

The  American  brig  Mary  0.  Comery  during  this  year  be- 
came anseaworthy  whilst  at  the  Colombian  port  of  Colon, 
and  thereupon  its  master  applied  to  the  ^<  port  officers"  for  a 
survey  and  condemnation,  which  was  accorded.  Tbis  pro- 
ceeding was  without  the  participation  of  our  consular  officer, 
but  it  is  said  to  conform  to  the  legal  requirements  of  the 
Government  there.  Meanwhile  the  United  States  4M>nsul 
summoned  a  committee,  which  also  surveyed  the  vessel,  and, 
finding  her  unseaworthy,  advised  a  condemnation  and  sale 
for  the  benefit  of  all  concerned.  Prior  to  this  latter  survey 
the  master  had  notified  the  United  States  consul  that  he 
abandoned  the  brig,  and  thereupon  he  secretly  left  Colon  as 
a  passenger  of  the  American  schooner  I.  Taylor,  bound  for 
Baltimore. 

The  Oomery  is  now  held  by  the  United  States  consul,  who 
asks  immediate  instruction  as  to  the  disposition  he  is  to  make 
of  her ;  but  before  advising  him  in  the  matter  I  have  to  re- 
quest that  you  favor  me  with  an  official  opinion  upon  the 
following  questions  t 

First.  In  the  case  stated  can  the  consul  be  invested  with 
legal  authority  to  sell  t 

Second.  Should  the  first  survey  and  condemnation  under 
the  Colombian  proceedings  be  respected  and  the  consul  be 
directed  to  execute  itt  or. 
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Third.  Shoald  the  Department  approve  the  secoDd  sarvey 
aad  condemDation  and  instract  our  consul  to  proceed  with 
the  sale  as  foanded  apon  the  samet 

Attention  is  directed  to  an  alleged  partial  ownership  of  a 
Mr.  Butler,  of  Kew  York,  and  advice  is  requested  as  to 
whether  such  fact  should  modify  the  Department's  instruc- 
tions in  any  manner. 

First.  Upon  consideration  I  am  unable  to  find  any  authority 
for  the  projected  sale  by  the  consul.  The  Comery  seems  to 
be  lying  at  Oolon  abandoned  by  its  master  and  crew.  In 
such  case  it  is  the  duty  of  the  consul  there,  as  soon  as  practi- 
cable, to  notify  the  owners  of  the  condition  of  their  property, 
and,  in  the  mean  while,  to  take  care  of  it.  But  he  has  no 
power  to  sell,  nor  do  the  terms  in  the  Consular  Begulations 
of  1874  (referred  to,  as  I  suppose,  in  the  letter  inclosed  by 
you)  purport  to  provide  for  such  a  sale.  The  sales  there 
mentioned  are  sales  under  the  authority  of  the  master,  the 
intervention  by  the  consul  being  for  the  purpose  of  ascer- 
taining the  existence  of  that  state  of  things  (i.  e.,  necessity^ 
etc.)  which  under  general  law  confers  such  authority.  The 
law  upon  the  point  here  involved  seems  to  be  substantially 
unchanged  since  the  time  (July  24,  1854)  when  Attorney- 
General  Gushing  discussed  the  general  topic,  in  an  opinion 
given  to  Secretary  Marcy,  in  the  case  of  the  SerefM  (6  Opin., 
617.) 

Second.  I  am  not  sufficiently  informed  as  regards  the  cir- 
cumstances which  attend  your  second  question  to  say  whether 
the  ordinary  presumption  in  favor  of  the  validity  of  the  pro- 
ceedings before  the  Colombian  tribunals  has  here  been  re- 
hutted.  Th^  presumption^  of  course,  is  a  strong  one.  Nothing 
appears  to  render  it  the  duty  of  the  consul  to  do  more  than 
to  see  that  the  Colombian  law  as  to  jurisdiction,  etc,  is 
being  observeil. 

Very  respectfidly,  your  obedient  servant, 

a  F.  PHILLIPS, 

SolwitoT'  OenetiiL 

The  Sbcbbtaby  of  State. 

I  concur  with  the  above  opinion. 

BENJAMIN  HARRIS  BREWSTER. 
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CIVIL  SERVICE. 

Whether  there  are  already  two  or  more  membere  of  a  family  in  the  pablio 
servicei  etc.,  as  proyided  in  seotion  9  of  the  ciyil  aenrice  act  of  Janaary 
16, 1883,  chap.  27,  is  not  a  qnestion  to  be  considered  by  the  Civil  Senr- 
ice  Commission,  but  by  the  appointing  power. 

Department  of  Justice, 

June  12,  1883. 

Sir  :  The  commanication  addressed  to  you  apon  the  5th  in- 
stant by  the  Civil  Service  Commission  asks  for  an  interpre- 
tation of  the  word  <<  family"  in  section  9  of  the  civil  service 
act  of  January  16, 1883,  and,  in  the  same  connection,  whether 
that  Commission  shonld  proceed  with  the  examinations  pro- 
vided for  by  that  act,  irrespective  of  the  provision  in  section 
9,  leaving  the  administration  of  that  provision  to  the  ap- 
pointing power  alone. 

Upon  consideration  it  seems  to  me  that  the  question 
whether  there  are  already  two  or  more  members  of  a  family 
in  the  public  service,  etc.,  as  provided  in  section  9  of  the 
civil  service  act  of  January  16,  1883,  is  not  to  be  considered 
by  the  Commission,  but  by  whatever  power  may  be  called 
upon  subsequently  to  pass  upon  eligibility  to  appointment. 

The  disability  in  question  is  a  fluctuating  one,  material 
only  as  regards  <^  appointment."  The  state  of  things  which 
creates  it  may  exist  at  examination  and  disappear  before 
appointment,  or,  vice  versa^  be  non-existent  at  examination 
and  yet  have  arisen  at  appointment. 

The  statute  makes  provision  for  examinations  not  ouly 
where  vacancies  exist  and  appointments  are  sought,  but  also 
for  prospective  vacancies ;  t.  6.,  as  it  were,  for  a  fund  upon 
which  in  future  exigencies  the  appointing  power  may  draw. 
Probably  the  latter  will  come  to  be  a  considerable,  if  not  the 
more  considerable,  part  of  this  function.  Contingencies, 
therefore,  like  that  in  question,  which  do  not  continue  in  one 
stay,  and  the  status  of  which  at  one  time  affords  no  presump- 
tion even  (at  least  none  that  is  legal)  as  to  its  status  at 
another,  are  intended  to  await  the  event  in  connection  with 
which  they  are  mentioned,  viz,  the  appointment 

The  circumstance  that  the  formal  provision  made  by  the 
statute  as  regards  the  residence  disability  created  therein 
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differs  so  mach  from  that  under  conaideratioQ,  both  in  ex- 
pressly assigning  to  the  commission  an  incidental  duty,  and 
in  reqoiring  information  thereabouts  to  be  given  to  it  under 
oath,  points  in  the  same  direction. 

This  view,  of  course,  renders  it  unnecessary  to  consider 
the  meaning  of  the  word  ^^  family." 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BUEWSTEB. 
The  PsBSEDEirr. 


CASE  OF  BOATSWAIN  MoDONALD. 

The  pioTisions  of  the  Navy  appropriation  acts  of  August  6, 1882,  chapter 
391,  and  March  3,  1883,  chapter  97,  requiring  all  officers  of  the  Navy  to 
be  credited  with  the  actual  time  they  may  have  served  as  officers  or 
enlisted  men  in  the  regular  or  volunteer  Navy,  etc.,  do  not  entitle 
such  officers  to  any  increased  pay  for  services  rendered  by  them  prior 
to  March  3,  1883. 

Depabthbnt  of  Justice, 

June  22, 1883. 

Sib:  I  have  the  honor  to  acknowledge  yoar  letter  of  the 
4th  nltimo  requesting  my  opinion  upon  the  question  pre- 
sented in  a  letter  of  the  Second  Comptroller  (transmitted 
with  explanatory  papers),  namely,  whether  by  reason  of 
either  of  the  acts  of  Congress  mentioned  Boatswain  Joseph 
McDonald,  making  claim  under  them,  is  entitled  to  an  in- 
creased rate  of  pay  for  services  rendered  prior  to  March  3, 
1883,  and,  if  such  was  the  effect  of  either  of  said  acts,  during 
what  portion  of  the  service  rendered  by  him  prior  to  March 
3, 1883,  was  his  rate  of  pay  so  increased. 

The  enactments  in  question  are  certain  clauses  of  the 
Navy  appropriation  acts  of  August  5,  1882,  and  March  3, 
1883  (22  Stat,  287,  473),  and  the  latter  is  as  follows,  being, 
except  as  to  the  portions  italicized,  identical  in  terms  with 
the  former: 

<<And  all  officers  of  the  Navy  shall  be  credited  with  the 
actual  time  they  may  have  served  as  officers  or  enlisted  men 
in  the  regular  or  volunteer  Army  or  Navy,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service  in  all  respects 
in  the  same  manner  as  if  all  said  service  had  been  continu- 
ous and  in  the  regular  Navy  in  the  lowest  grade  having  gradu- 
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ated  pay  held  by  such  officer  since  last  entering  the  service : 
Provided^  That  nothiDg  in  this  claase  shall  be  so  constraed 
as  to  aathorize  any  change  in  the  dates  of  commission  or  in 
the  relative  rank  of  such  officers :  Provided  further^  That 
nothing  herein  contained  shall  he  so  construed  as  to  give  any 
additional  pay  to  any  such  officer  during  the  time  of  his  service 
in  the  volunteer  Army  or  Navy.^ 

The  claim  is  stated  to  be  representative  of  a  class  consid- 
erable in  number  and  involving  in  the  aggregate  a  large 
amount,  and  the  facts  in  the  case,  I  understand,  are  substan- 
tially that  McDonald  first  served  in  the  regular  Navy  for 
about  five  years  (from  1857  to  1862)  as  seaman  and  coxswain, 
drawing  pay  at  the  rate  of,  say,  $250  per  annum ;  that  he 
afterwards  served  in  the  volunteer  Navy  for  about  four  years 
(from  1863  to  1867)  as  ensign,  and  receive<l  therefor  the  pay 
provided  by  law,  which  varied  from  $768  to  $1,200  per  an- 
num, according  to  the  nature  of  the  service;  that  in  March, 

1870,  he  again  entered  the  regular  Navy  as  mate,  and  served 
as  such  with  pay  at  the  rate  of  about  $900  per  annum  until 
February  11,  1871,  when  he  was  appointed  a  boatswain,  in 
which  position  he  has  served  continuously  to  the  present 
time.  Soon  after  this  appointment  he  made  application  to 
be  credited  with  his  sea  service  as  a  volunteer  officer,  and 
for  the  benefits  of  such  duty  as  provided  by  section  3,  act 
March  2, 1867  (14  Stat.,  516;  Bev.  Stat.,  sec.  1412),  and  was 
credited  with  four  years  and  six  days'  prior  service  on  his 
warrant,  so  that  he  was  found  at  the  date  thereof  to  be  in 
his  second  three  years  of  service,  and  has  been  paid  from 
that  date  accordingly,  as  provided  by  section  3,  act  July  15, 
1870  (16  Stat.,  332;  Rev.  Stat,  sec  1556). 

I  do  not  understand  that  any  further  benefit  is  claimed  by 
McDonald  from  the  time  of  service  so  credited  by  reason  of 
the  statutes  here  in  question,  but  that  he  claims  to  be  cred- 
ited with  the  residue  of  his  prior  service,  a  period  of,  say, 
five  or  six  years,  and  to  receive  the  benefit  thereof  in  a  re- 
adjustment of  his  settled  pay  accounts  since  February  11, 

1871,  with  pay  graduated  on  the  basis  of,  say,  ten  instead  of 
four  years'  prior  service  at  that  date  and  payment  to  him  of 
the  difference,  which  the  Fourth  Auditor  has  computed 
would  amount  to  $2,280.68. 
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The  question  propounded  is  broad  enough  to  include  the 
discussioQ  of  other  possible  constructions  of  the  said  enact- 
ments, but  as  the  legal  position  taken  by  McDonald  practi- 
cally raises  all  the  material  issues  it  will  be  alone  considered. 

The  first  and  vital  point  is  to  determine  whether  Congress 
intended  these  clauses  to  have  the  retroactive  effect  which  is 
claimed  and  so  to  give  McDonald,  and  others  in  like  case, 
additional  pay  for  services  rendered  long  before  and  fully 
paid  for  at  the  time  according  to  existing  law. 

If  there  is  one  canon  of  construction  more  firmly  estab- 
lished than  another,  it  is  that  statutes  shall  be  construed  as 
prospective.  In  the  Federal,  and  most  if  not  all  of  the  State 
constitutions,  the  legislative  authority  is  restricted  in  this 
direction,  and  even  where  the  power  is  undisputed  its  exer- 
cise is  so  far  discountenanced  <^  that  the  courts  refuse  to  give 
statutes  a  retroactive  construction  unless  the  intention  is  so 
clear  and  positive  as  by  no  possibility  to  admit  of  any  other 
construction."  (Sedgwick  on  Oonstruction,  etc,  16t>.)  If 
authority  for  this  were  needed  the  only  difficulty  would  be 
that  of  selection.  It  is  enough  to  refer  to  the  doctrine  as 
laid  down  by  the  Supreme  Court  in  Murray  v.  Oibsanj  15 
Howard  423,  as  follows: 

^^As  a  general  rule  for  the  interpretation  of  statutes,  it 
may  be  laid  down  that  they  never  should  be  allowed  a  retro- 
active operation  where  this  is  not  required  by  express  com- 
mand or  by  necessary  and  unavoidable  implication*  With- 
out such  command  or  implication  they  speak  and  operate  on 
the  future  only." 

There  can  be  no  pretence  that  either  enactment  contains 
an  *^ express  command"  to  give  the  officers  mentioned  addi- 
tional pay  for  past  service  by  revision  of  their  long-settled 
accounts.  The  only  question  is,  if  that  is  required  by  neces- 
sary and  nnavoidable  implication. 

Looking  first  at  the  text  of  the  clause  above  quoted,  it 
will  be  observed  that  there  is  no  reference  to  giving  pay 
in  the  enacting  clause,  and  that  where  referred  to  in  the 
second  proviso  it  is  by  way  of  prohibition.  That  the  effect 
of  it  is  to  give  pay  in  any  case  is  matter  of  inference  merely 
from  the  fact  generally  known  that  ''pay"  is  one  of  the 
benefits  of  service  and  may  justly  be  assumed  to  be  in- 
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eluded  in  the  terms  ^^  all  the  benefits  of  snch  actual  seryice." 
There  is  no  warrant,  therefore,  for  treating  the  act  as  if 
it  had  to  do  solely  or  particularly  with  the  matter  of  ^<  pay." 
It  is  a  necessary  presumption,  from  the  frame  and  language 
of  the  clause,  that  it  does  not  regard  ^^pay"  otherwise 
than  as  one  among  various  benefits  contemplated,  and  this 
must  be  taken  into  account  in  reasoning  as  to  the  legis- 
lative intent 

Such  giving  of  pay,  then,  as  may  have  been  intended  by 
this  act  (in  common  with  other  benefits)  must  be  assumed 
to  be  prospective,  unless  something  within  it  can  be  sho^n 
relating  to  pay  to  which  no  possible  effect  can  be  given  ex- 
cept as  construed  retroactively.  That  this  would  be  at  least 
difficult  is  apparant  on  the  face  of  the  provision,  and  yet  the 
rule  of  construction  will  not  admit  of  doubt  It  will  not  do 
to  refer  to  language  capable  of  either  construction,  or  indeed 
to  language  admitting  of  any  construction  but  the  retroactive 
one  asserted. 

It  will  hardly  be  pretended  that  this  act  does  not  operate 
prospectively  as  respects  all  the  benefits  intended.  It  can 
only  be  argued  that  it  was  intended  to  be  retroactive  also; 
but  can  it  be  maintained  that  language  which  must  have 
prospective  effect  carries  also  what,  in  the  eye  of  the  law, 
is  an  incompatible  intent  t  It  may  be  urged  that  the  ex- 
clusion of  back  pay  as  expressed  in  the  second  proviso  would 
indicate  its  inclusion  in  the  enacting  clause ;  but  this  by  no 
means  follows,  for  though  provisos  are  used  to  take  out  some- 
thing otherwise  plainly  embraced  in  the  enacting  clause,  they 
are  also  used  by  way  of  special  precaution  to  prevent  the  in- 
clusion by  implication  from  general  terms  of  some  matter 
particularly  obnoxious  to  the  legislative  intent,  and  this,  as 
will  be  shown,  is  the  more  reasonable  explanation  of  the  pro- 
viso in  question. 

It  is  evident,  therefore,  that  no  such  necessary  antl  un- 
avoidable implication  is  borne  on  the  face  of  this  provision 
as  is  requisite,  and  this  might  well  be  regarded  as  conclusive, 
but  it  is  proper  to  consider  whether  by  reference  to  other 
sources  of  construction  such  an  implication  can  be  made  out 

It  is  of  the  first  importance  in  such  case  to  regard  the  na- 
ture of  the  thing  which  it  is  said  Congress  intended  by  this 
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act  to  do ;  and  in  no  aspect  of  it,  that  I  can  conceive,  is  it  to 
be  viewed  otherwise  than  as  the  giving  of  a  grataity.  Con- 
gress no  donbt  has  power  to  so  dispose  of  the  public  money 
entrnsted  to  its  control,  but  it  is  surely  not  to  be  presamed 
that  it  intended  to  give  McDonald,  for  instance,  $2,280.68  in 
addition  to  the  pay  he  has  received  since  Febmary  11, 1871, 
for  previoasly  compensated  service,  nnless  it  has  so  declared 
in  clear  language.  The  abnses  to  which  a  loose  construction 
of  such  legislation  might  lead  are  apparent,  and  prove  that 
the  doctrine  laid  down  by  the  Supreme  Court  as  above  cited 
is  particularly  applicable  to  it. 

If  reference  is  made  to  legislative  policy  as  bearing  on  this 
subject,  it  will  be  found  that  the  last  statute  generally  regu- 
lating the  pay  of  the  Navy  is  that  of  July  15, 1870  (16  Stats., 
330 ;  Bev.  Stat,  sec  1556),  which,  after  fixing  the  compensa- 
tion of  officers  in  the  several  grades,  provides  (sec.  4;  Bev. 
Stat,  sec  1558)  that  the  pay  so  prescribed  ^^  shall  be  the  full 
and  entire  oompensatum  of  the  several  officers  therein  namedj 
and  no  additional  allowance  shall  be  made  in  favor  of  any  of 
said  officers  on  any  account  whatever  except  as  herein  provided.^ 

There  is  no  pretense  that  McDonald  and  the  other  claimants 
have  not  been  paid  all  the  compensation  to  which  they  were 
entitled  under  this  or  any  other  existing  law  (unless  by  vir- 
tue of  the  clauses  in  question).  The  intent  to  confine  them 
to  this,  so  explicitly  declared  in  the  section  cited,  is  not  to  be 
ignored  nor  overcome  by  any  less  clear  expression  of  the 
legislative  will. 

If  light  is  sought  from  similar  provisions  to  those  in  con- 
troversy, the  earliest  enactment  resembling  them  I  have  ob- 
served is  found  in  the  act  of  March  2, 1867,  sec  3  (14  Stat 
616),  as  follows: 

*<  That  the  officers  of  the  Volunteer  Naval  Service  who  are 
or  may  be  transferred  to  the  regular  Navy  or  Marine  Corps 
shall  be  credited  with  the  sea  service  performed  by  them  as 
volunteer  officers,  and  shall  receive  all  the  benefits  of  such 
duty  in  the  same  manner  as  if  they  had  been  during  such  serv- 
ice in  the  regular  Navy  or  Marine  Corps ;  and  all  marine 
officers  shall  be  credited  with  the  length  of  time  they  may 
have  been  employed  as  officers  or  enlisted  men  in  the  volun- 
teer service  of  the  United  States." 
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The  volunteer  officers  referred  to  are  apparently  those  men- 
tioned in  section  2,  act  Jaly  25, 1866  (14  Stat  222),  the  trans- 
fer of  whom  to  certain  grades  of  the  line  was  aathorized,  but 
as  these  grades  did  not  receive  graduated  longevity  pay  until 
the  passage  of  the  act  of  1870,  it  would  seem  that  the  <<  bene- 
fits" conferred  in  this  case  could  then  have  had  no  relation 
to  pay,  but  must  have  been  such  as  were  available  under  pro- 
visions of  the  law  concerning  relative  rank  In  the  respective 
grades,  retirement,  and  the  like,  in  connection  with  which 
time  of  service  was  reckoned.  I  find  at  all  events  nothing  in 
it  which  necessarily  and  unavoidably  requires  back  pay  to  be 
given  in  addition  to  the  prospective  advantages  conferred, 
and  am  at  a  loss  to  know  on  what  ground  it  could  be  claimed 
or  conceded. 

The  next  legislation  of  this  kind  appears  in  the  Army  ap- 
propriation act  of  June  18, 1878,  section  7  (20  Stat,  146;  see, 
also,2I  Stat.,346).  The  time  credit  is  thereto  be  given  on  and 
after  the  passage  of  the  act  to  officers  *^  in  computing  their 
service  for  longevity  pay  and  retirement."  That  this  would 
operate  prospectively  alone  can  hardly  be  questioned. 

It  is  with  no  color  of  precedent  then  in  antecedent  legisla- 
tion, for  the  retroactive  intent  alleged,  that  the  act  of  August 
6, 1882,  is  to  be  viewed  The  ordinary  presumption  of  law  is 
even  strengthened  with  regard  to  it  by  such  a  review,  and  it 
has  been  shown  that  there  is  nothing  on  the  face  of  it  or  of 
its  successor  to  indicate  a  different  intent. 

The  papers  transmitted  show  that  the  Second  Oomptroller 
rejected  McDonald's  original  claim  upon  the  ground  that 
giving  him  the  benefit  of  all  his  service  as  if  continuous  in 
the  regular  Navy  would  not  entitle  him  to  increased  pay  as 
boatswain,  because  the  prior  service  had  not  been  in  that 
grade,  and  the  provision  of  1882  did  not  affect  section  1556, 
Bevised  Statutes,  which  makesincreased  pay  depend  onlength 
of  service  in  the  grade. 

The  foregoing  discussion  shows  that  this  is  narrower  ground 
than  in  my  opinion  may  be  taken.  Section  1558,  Bevised 
Statutes,  is  a  mandatory  provision,  and  to  set  that,  as  well  as 
the  ftindamental  rule  that  statutes  are  to  be  construed  pros- 
pectively, aside  by  inferring  back  pay  merely  from  such  gen- 
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end  indefinite  terms  as  ^*  all  the  benefits,"  <^  in  all  respects  in 
the  same  manner,"  and  so  on,  seems  to  me  not  tenable. 

This  conclusion  is  not  affected,  I  think,  by  the  amendments 
of  1883.  Thongh  peculiar  in  expression,  it  is  impossible  to 
say  that  they  are  incompatible  with  the  prospective  operation 
which  the  clause  should  have  according  to  the  established 
rules  of  law.  It  is  perhaps  unnecessary  therefore  to  consider 
at  length  the  exact  or  presumable  intent  of  Congress  In  such 
additions,  but  it  may  be  well  to  call  attention  to  some  points 
which  are  actually  suggested. 

If  the  course  of  previous  legislation  as  to  the  Navy  and 
Army  above  cited  was  prospective,  or  not  clearly  retro* 
spective,  it  would  require  very  different  language  to  show 
that  the  legislative  intent  had  undergone  a  radical  change. 
If  Oongress  really  intended  to  give  back  pay  to  any  offi- 
cers, there  was  no  difficulty  in  saying  so  in  plain  words.  It 
certainly  would  not  have  used  language  tending  rather  to 
conceal  than  to  express  such  an  intent. 

It  may  be  that  to  credit  McDonald  now  with  his  prior  serv- 
ice would  not  prospectively  benefit  him,  because  he  has 
reached  the  maximum  compensation  of  his  grade,  but  it  does 
not  follow  that  there  are  no  officers  who  would  be  so  bene- 
fited. It  may  be  also  that  under  existing  legislation  re- 
specting the  grades  and  pay  of  the  Navy  there  would  arise 
difficulties  of  interpretation  as  to  giving  prospective  pay 
benefit  under  this  clause  to  officers  who  have  passed  out  of 
the  lowest  grade  having  graduated  pay,  but  if  the  intent  of 
Oongress  is  to  be  determined  by  such  possibilities,  what  is 
to  be  said  of  dhe  possibility  that  a  considerable  number  of 
officers  who  have  not  served  in  grad^  ^^  having  graduated 
pay"  are  deprived  of  any  benefit  of  their  prior  services  by 
this  amendment  t  Is  it  harder  to  believe  that  Ck>ngress  has 
not  a  clear  apprehension  of  the  effect  of  the  first  amendment 
than  to  believe  that  it  intended  to  cut  the  officers  in  question 
off  altogether!  Where  the  enactment  presents  sach  anom- 
alies a  close  adherence  to  settled  rules  of  construction  is 
the  safest  guide,  and  so  long  as  no  part  of  it  is  left  impera- 
tive the  rectification  of  errors  or  omissions,  if  any,  is  for  the 
legislature. 
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It  is  possible  or  even  probable  that  the  amendment  (which 
was  inserted  in  the  Hoase)  was  framed  to  obviate  some  actual 
or  supposed  defect  of  the  claase  of  1882,  and  the  papers  show 
that  a  member  of  the  Appropriation  Oommittee  of  the  Hoose 
was  informed  of  the  construction  given  by  the  accounting 
officers  to  that  act;  bat  the  only  evidence  of  the  actual  views 
expressed  thereon  in  debate  that  I  have  found  is  in  the  Con- 
gressional Record  of  February  23,  1883,  where  the  matter 
was  warmly  discussed  by  the  Senate  and  the  second  proviso 
proposed.  The  inserted  words  were  stricken  out,  but  re- 
stored with  the  proviso  by  the  conference  committee  and  so 
passed. 

No  one,  I  think,  can  read  the  debate  in  the  Senate  without 
being  convinced  that  whatever  else  may  have  been  intended, 
that  body  at  least  did  not  understand  or  intend  that  the 
clause  should  give  back  pay  under  any  circumstances,  and 
that  the  second  proviso  was  framed  and  supposed  to  prevent 
the  application  of  any  such  construction. 

While  such  discussions  are  not  as  a  rul')  referred  to  in  ju- 
dicial interpretation  of  a  statute,  they  are  entitled  to  con- 
sideration in  doubtful  cases  where  they  may  throw  light  on 
peculiarities  of  form  or  expression.  This  one,  I  think,  ex- 
plains the  form  and  purpose  of  the  second  proviso,  and  so 
far  as  it  goes  tends  to  confirm  the  view  herein  expressed,  and 
to  break  the  force  of  any  argument  based  on  the  views  or 
action  of  the  accounting  officers  as  known  to  the  House. 

The  gist  of  the  matter  lies  after  all  in  a  narrow  space.  Of- 
ficers who  had,  at  the  date  of  a  given  act,  been  paid  all  that 
was  due  them,  and  who  therefore  had  no  right  in  law  or 
equity  to  more  for  their  past  service,  claim  that  the  statute 
gives  them  back  pay.  The  law  says  as  to  all  statutes  that 
they  shall  operate  prospectively,  unless  the  contrary  intent 
is  expressed  with  irresistible  clearness,  and  the  doctrine 
would  seem  to  be  pecaliarly  applicable  to  the  acts  in  ques- 
tion. Examination  of  the  text  shows  that  the  intent  alleged 
is  not  expressed  at  all,  but  has  to  be  inferred  from  expres- 
sions iDore  or  less  general  and  indefinite  which  do  not  relate 
to  pay  alone,  and  which  it  can  not  be  denied  operate  to  some 
extent  prospectively.    The  intent  claimed  is  so  far  from  dear 
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that  there  is  no  agreement  as  to  the  meauing  of  the  langaage 
employed  if  given  retroactive  effect. 

Under  sach  circamstances  I  must  answer  so  much  of  thd^ 
question  as  asks  if  McDonald  is  entitled  to  an  increased  rate 
of  pay  for  services  rendered  prior  to  March  3,  1883,  iu  the 
negative,  which  makes  an  answer  to  the  rest  of  the  question 
nnn^cessary.  I  am  led  to  this  conclusion  the  more  readily 
as  the  claimants  can  either  test  its  correctness  in  the  courts 
or  preseut  the  matter  to  Congress  for  further  legislation,  if 
so  advised,  and  thus  relieve  the  accounting  officers  from  the 
responsibility  of  action  which  I  think  they  can  not  safely 
take  without  such  judicial  or  legislative  direction. 
I  am,  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

Hon.  Ohables  J.  FoLasB, 

Secretary  of  ike  Treasury . 


FOREIGN  minister. 

The  Issiianee  of  a  writ  of  execution  against  the  person  or  chattels  of  a 
foreign  minister  is  a  "sning  onf  within  the  meaning  of  section  4064, 
Beyised  Statntes,  and  renders  the  party  obtaining  snch  writ  liable  to 
the  penalty  prescribed. 

Cases  within  that  section  should  be  prosecuted  by  the  United  States 
attorney  ol  the  proper  district*  as  other  misdemeanors  are  prosecuted. 

Depabthent  of  Justice, 

June  23,  1883. 

Sib  :  In  the  matter  of  the  Haytien  minister,  already  re- 
ferred to  by  yon  npon  the  18th  instant,  you  farther  inquire, 
under  date  of  the  2l8t,  and  in  anticipation  of  what  may  occur 
in  the  sequel — 

<<  First.  Whether  the  isMuance  of  a  writ  of  execution  by 
the  judge  against  the  person  or  chattels  of  a  foreign  public 
minister  is  a  complete  ^  suing  out '  within  the  terms  of  sec- 
tion 4064,  so  as  to  render  the  parties  to  the  suit  liable  to  the 
prescribed  penalties. 

*^  Second.  Whether  the  marshal  in  whose  haods  the  writ 
was  placed  for  execution  is  an  ^  officer  concerned  in  execut- 
ing it'  under  the  statute,  when  in  fact  it  was  not  executed. 
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bat  only  an  attempt  made  to  execute  it,  by  the  marshal 
serviDg  notice  upon  the  minister. 

^^  Third.  If  the  present  case  is  one  calling  for  the  prosecn- 
tion  of  the  offenders,  is  process  to  be  instituted  on  complaint 
of  the  aggrieved  minister,  or  by  the  United  States  attorney 
in  the  minister's  behalf." 

Section  4064  makes  the  ^^  suing  out,''  and  also  the  being 
<^  concerned  in  executing,"  certain  writs  or  process  a  mtntiuil 
offense ;  and  therefore  probably  it  will  be  held  that  to  estab- 
lish  the  charge  in  any  given  case  the  participation  must  be 
actual^  and  not  merely  by  intendment  of  law. 

This,  however,  will  be  for  the  courts  to  decide,  and  in  the 
mean  time  it  may  be  proper,  out  of  respect  to  any  minister 
who  may  come  to  be  concerned  therein,  that  in  giving  the 
^^aid"  which  Attorney-General  Black  recommends  (90pin.,  7) 
any  case  of  this  sort  that  looks  reasonable  shall  upon  its  occur- 
rence be  duly  presented  for  such  determination. 

Premising  this,  I  will  answer  the  first  question  above  aj^mi- 
atively;  the  second,  in  the  negative. 

Third.  Gases  within  section  4064,  in  my  opinion,  involve 
breaches  of  the  peace  that  are  to  be  prosecuted  by  the  United 
States  attorney  of  the  proper  district,  by  the  same  formal 
methods  which  attend  other  breaches  of  the  peace. 

Whilst  the  circumstance  that  the  Secretary  of  State,  to 
quote  from  Mr.  Black  again,  is  required  to  <^  take  a  deep  in- 
terest "  in  such  oases  may  show  their  importance  in  certain 
respects,  nevertheless  they  are  not  distinguished  in  point  of 
principle  from  other  misdemeanorsj  and  therefore  are  to  be 
prosecuted  in  due  course  by  the  proper  district  attomeyi 
after  his  attention  shall  have  been  called  to  them. 
Very  respectfully,  your  obedient  servant, 

BENJAMm  HABBIS  BBEWSIEB. 

The  Sbobbtabt  of  Statb. 
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TESTIMONY  OF  PRISONERS. 

The  President  has  no  power,  in  the  absence  of  a  treaty  proyision,  to 
extend  to  a  foreign  goyernment  the  privilege  of  taking  the  testimony 
of  prisoners,  excepting  when  they  are  confined  iu  prisons  of  such  of 
the  Territories  as  are  not  invested  with  aathority  to  regulate  tbe 
prisons  within  their  limit,  and  in  the  prisons  of  the  District  of  Colnm- 
bia;  and  then  only,  as  to  the  former  prisons,  with  the  concurrence  of 
the  Attorney-General,  and  as  to  tbe  latter  prisons,  with  the  concor- 
renoe  of  che  supreme  court  of  the  District. 

Department  of  Justioe, 

June  25,  1883. 

Sir  :  In  reply  to  yoar  commanicatioa  of  the  7th  of  Juue, 
current,  asking  my  opinion  as  to  the  power  of  the  Executive  to 
extend  to  the  German  Government  the  privilege  of  taking  the 
testimony  of  prisoners  confined  in  Federal  and  State  prisous, 
without  exercising  the  treaty-makiug  power,  I  have  the  houor 
to  submit  that,  in  my  opinion,  the  privilege  iu  question  can 
only  be  so  exteuded  as  to  ])risouers  coufiued  in  Federal 
prisons  in  such  of  the  Territories  as  are  not  invested  by  law 
with  authority  to  regulate  the  prisons  within  their  limits,  and 
in  this  District,  these  being  the  only  prisons  under  Federal 
control,  and  then  only,  as  to  the  Temtorial  prisons,  with  the 
concurrence  of  the  Attorney-General,  who  is  specially  charged 
by  law  with  the  duty  of  making  rules  and  regnlatious  for  the 
government  of  said  prisons  (Rev.  Stat.,  1893),  and  as  to  the 
jail  of  this  District,  with  the  concurrence  of  the  supreme 
court  of  the  District,  in  which  is  lodged  by  law  the  power  to 
make  rules  for  the  government  und  discipline  of  prisoners 
confined  in  that  jail.    (Itev.  Stat.  D.  0.,  1090.) 

But  as  to  prisoners  confioed  in  State  prisons,  whether  under 
sentence  of  Federal  or  State  courts,  they  are  subject  exclu- 
sively to  the  government  of  rules  and  regulations  prescribed 
by  the  several  States  as  well  in  respect  of  Federal  as 
State  prisoners  (Bev.  Stat.,  5539) ;  and  I  am  of  opinion  that 
the  Executive  has  no  power  to  give  the  German  Government 
the  privilege  of  access  to  such  prisoners  for  the  purpose 
named  without  the  instrumentality  of  a  treaty,  supposing  the 
subject  to  be,  to  its  full  extent,  within  the  treaty-making 
power.    And  as  to  prisoners  confined  in  those  prisons  which 
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Congress  has  placed  ander  the  control  of  certain  Territorial 
govemmentSy  the  Execative  cannot  extend  the  privilege 
asked  for  by  the  Oerman  Oovernment  without  legislation 
authorizing  him  to  do  so. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 
BENJAMIN  HABEIS  BREWSTER. 

The  iSSCRBTABY  OF  STATE. 


CRIMES  COBfMITTED  BT  INDIANS. 

Where  an  Indian  belonging  to  one  tribe  mnrdered  an  Indian  belonging 
to  another  tribe  within  the  reservation  of  a  third  tribe  which  has  no 
law  covering  the  case,  semhle  that  the  *'bad  men"  olanse  in  a  treaty 
with  the  tribe  to  which  tbe  murdered  Indian  belonged  does  not  operate 
to  bring  the  case  within  section  2145,  Revised  Statutes,  and  so  give  the 
United  States  courts  Jurisdiction  over  the  offense. 

Department  of  Justiob, 

June  27, 1883. 

Sir:  Yours  of  the  I5th  instant  calls  attention  again  to  the 
ease  of  Foster,  a  Creek  Indiau,  who  is  in  custody  at  Fort 
Beno  under  the  charge  of  murder  of  one  Poisal,  an  Arrapa- 
hoe,  at  a  place  within  the  Pottawatomie  Reservation  in  the 
Indian  Territory,  the  same  matter  having  been  the  subject  of 
correspondence  between  the  Attorney-General  and  the  Sec- 
retary of  the  Interior  during  November  last. 

Galling  my  attention  to  the  difficulties  of  the  case,  as 
regards  jurisdiction  by  an  Indian  tribe,  as  well  as  the  outra- 
geous character  of  the  homicide,  you  ask  that  in  connection 
with  tbe  case  of  Grow  Dog,  in  the  courts  of  Dakota  Terri- 
tory, I  will  reconsider  the  question  of  jurisdiction  by  the 
United  States,  and  also  that  if  I  adhere  to  the  intimations 
heretofore  given,  I  will  alvise  you  as  to  the  proper  disposi- 
tion to  be  made  of  Foster. 

(1)  I  have  reconsidered  the  mattor  as  you  request,  and  am 
still  of  opinion  that  there  is  but  little  ground  to  hope  that 
the  courts  of  the  United  States  have  jurisdiction  of  the 
offense  in  question. 

That  offense  is  the  murder  of  one  tribal  Indian  by  another, 
their  tribes  being  different,  and  the  murder  having  been 
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committed  within  the  reservation  of  a  third  tribe,  which  is 
said  to  have  no  law  covering  the  case. 

Before  going  forther  I  may  here,  apropos  of  a  suggestion 
in  your  note,  call  attention  that  in  Sogers'  case  (4  How,  567) 
Chief- Jastice  Taney  says  that  the  act  of  1834  *^does  not 
speak  of  members  of  a  tribe  but  of  the  race  generally,  of  the 
family  of  Indians,  and  it  intended  to  leave  them,  both  as 
regards  their  own  tribe  and  other  tribes  also,  to  be  governed 
by  Indian  usages  and  customs." 

It  is  admitted  that  the  United  States  have  no  jurisdiction 
over  crimes  committed  by  one  Indian  against  the  person  of 
another  Indian.  (Act  of  1834^  as  reproduced  in  Bevised 
Statutes,  section  2146.)  But  whilst  it  is  also  admitted  that 
in  the  present  case  the  place  in  which  the  crime  was  com- 
mitted is  Indian  country,  and  that  the  prisoner  and  the  de- 
ceased are,  in  general,  tribal  Indians,  yet  it  is  suggested  that 
inasmuch  as  the  deceased  belonged  to  a  tribe  with  which  the 
United  States  have  expressly  stipulated  that  ^<If  bad  men 
among  the  whites  or  among  other  people  subject  to  the  au- 
thority of  the  United  States  shall  commit  any  wrong  upon 
the  person  or  property  of  the  Indians,  the  United  States 
will,  etc.,  cause  the  offenders  to  be  arrested  and  punished 
according  to  the  laws  of  the  United  States,  etc."  (15  3tat., 
593),  that  this  provision  excludes  Arrapahoe  Indians  from 
that  class  which  by  the  above  statute  is  out  of  the  protection 
of  the  criminal  laws  of  the  United  States,  and  so  brings 
crimes  against  them  within  section  2145. 

The  argument  seems  to  be  that  Indians  committing  crimes 
within  the  Indian  country  generally  are  subject  to  the  juris- 
diction of  the  criminal  laws  of  the  United  States;  that  their 
exemption  therefrom  in  certain  specified  cases  is  not  their 
privilege,  but  a  privilege  of  the  United  States,  depending 
upon  the  unwillingness  of  the  latter  to  guaranty  the  peace 
in  favor  of  certain  persons  described  as  Indians;  but  that  in 
the  present  case,  by  reading  the  statute  and  treaty  together 
as  contexts,  it  is  plain  that  the  United  States  intend  to 
guaranty  the  peace  in  favor  of  the  Arrapahoes,  and  therefore 
that  those  are  no  longer  included  within  the  word  <^  Indians" 
in  section  2146. 
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Fo  doubt  there  is  some  ground  for  this  contention,  in  the 
general  intent  of  the  *^bad  men"  clause  in  the  above  and 
other  Indian  treaties ;  i.  e.j  the  intent  to  prevent  the  atroci- 
ties and  expeusiveuess  of  Indian  wars,  by  providing  that 
instead  of  an  application  of  Indian  law,  or  rather  avenging 
outrage,  to  the  redress  of  offenses  committed  by  members  of 
other  tribes,  the  United  States  depart  from  their  general 
policy,  and  assume  such  redress  themselves. 

There  is  great  difficulty,  however,  in  holding  that  the 
treaty  enlarges  the  scope  of  the  criminal  laws  of  the  United 
States  as  such  scope  might  have  been  defined  immediately 
preceding  the  ratification  of  the  treaty.  Admitting,  as  it 
seems  fair  to  do,  that  the  status  of  the  criminals  referred  to 
in  the  bracketed  clause  of  section  2146  depends  upon  an 
exceptional  reason — he,  himself,  as  well  as  the  locus  in  quo, 
being  subject  to  the  sovereign  jurisdiction  of  the  United 
States,  and  his  exemption  depending  solely  upon  the  char- 
acter of  the  party  injured — and  admitting  also  that  the  rea- 
son of  that  exemption  is  one  that  does  not  appear  to  apply 
to  the  deceased,  yet  I  do  not  see  how  a  court  can  vary  the 
meaning  of  the  statutory  word  '<  Indian''  by  an  implication, 
so  as  to  say  that  it  excludes  members  of  tribes  who  are  par- 
ties to  treaties  containing  what  may  be  termed  the  ^^  bad 
men"  provision,  as  above  illustrated.  For  reasons  not  ex- 
pressed Congress  has  chosen  to  exclude  persons  termed 
*^  Indians"  from  certain  forms  of  protection.  This  positive 
enactment  may  extend  beyond  the  original  reason  therefor. 
That  is  often  the  case  with  statutes.  1  n  these  cases  they 
operate  according  to  the  force  of  the  words,  and  not  accord- 
ing to  their  original  reason  of  existence.  Positive  statutes 
are  not  repealed  by  the  mere  cessation  of  what  may  be  con- 
cluded to  have  been  the  purpose  for  which  they  were  enacted. 
Congress  has  chosen  to  define  the  persons  against  whom 
crime  by  an  Indian  in  the  Indian  country  shall  not  be  taken 
cognizance  of  by  the  courts  of  the  United  States,  by  the 
word  ^^  Indians,"  and  it  seems  that  no  change  of  status  which 
occurs  to  one  who  notwithstanding  remains  an  Indian  will 
prevent  the  application  to  him  of  that  definition. 

The  case  seems  the  stronger  because  the  very  treaty  which 
is  cited  itself  denotes  the  persons  who  shall  be  entitled  to 
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its  privileges  as  ^<  Indians.^  If  in  establishing  their  title  to 
these  privileges  they  show  themselves  entitled  to  the  above 
appellation,  do  they  not  tale  it  cum  onere  thioaghoat  that 
legislation  and  all  other  connected  with  itt 

This  case  appears  to  be  governed  by  Ferryman's  (100  U. 
S.  235),  where  the  question  was  whether  the  great  changes 
made  by  constitntional  amendments,  etc.,  in  the  condition  of 
negroes  rendered  them  liable  under  section  2154  and  2155 
(Bev.  Stat)  to  make  restitution  for  property  stolen  from  In- 
dians. The  word  ased  by  the  section  (also  originally  a  part 
of  the  act  of  1834)  to  denote  a  party  thus  to  be  liable  is, 
^^  white  person.''  The  reason  for  making  such  distinction 
between  whites  and  blacks  in  1834  is  obvious,  and  as  ob- 
viously had  ceased  at  the  time  (1875)  when  the  suit  in  ques- 
had  been  brought.  Still  the  court  held  that  the  force  of  the 
terms  originally  used  by  the  legislature  in  giving  form  to  its 
will  could  not  be  avoided;  and  that  until  it  chose  to  accom- 
modate that  form  to  the  general  effect  of  subsequent  legis- 
lation, constitutional  and  other,  none  but  one  who  is  white, 
in  the  usual  sense  of  the  word,  can  be  liable  to  make  restitu- 
tion. 

The  case  here  is  vice  versa;  i. «.,  whether  one  who  was  origi- 
nally within  the  scope  of  a  statutory  term,  for  all  purposes, 
and  who,  in  the  ordinary  use  of  words,  remains  so  still,  can 
by  the  indirect  effect  of  certain  legislation,  which  has  removed 
reasons  that  were  of  great  weight  in  molding  the  statute  in 
question,  be  now  excluded  from  such  term  f 

I  therefore  greatly  doubt  whether  the  treaty  in  question 
can  be  regarded  as  going  beyond  its  direct  terms ;  i.  «.,  as  not 
only  affording  the  protection  of  laws  otherwise  existing,  but 
also  enlarging  the  protective  operation  of  those  laws. 

Having  thus  expressed  myself,  I  will  add  that  notwith- 
standing the  above  doubts,  if  it  occurs  to  you  as  in  point  of 
administration  a  matter  of  importance  that  the  opinion  of  the 
courts  shall  be  taken  upon  this  matter  in  the  course  of  a  vig- 
orous prosecution  of  the  **  crime,"  I  recognize  the  embar- 
rassments of  the  case  as  so  considerable  that  I  will  cheerfully 
execute  whatever  suggestions  you  may  be  pleased  to  make. 
Such  prosecution,  whatever  be  its  issue,  might  more  effect- 
ively call  the  attention  of  Congress  to  the  general  subject, 
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which  indeed  seems  to  reqaire  farther  legislative  considera- 
tion. 

It  may  indeed  be  no  more  than  proper  deference  to  the 
opinion  of  Judge  Moody  in  the  case  of  Crow  Dog  (cited  by 
you)  to  take  this  step,  particularly  in  view  of  the  peculiar 
circumstance  now  stated  by  you^  viz :  that  the  Pottawato- 
mie Indians  have  no  law  that  covers  a  crime  of  this  sort, 
although  committed  within  their  boundaries. 

(2)  If  no  demand  for  Foster's  surrender  shall  be  made  by 
one  or  other  of  the  tribes  concerned,  founded  fairly  upon 
a  violation  of  some  law  of  one  or  other  of  them  having  Juris- 
diction of  the  offense  in  question  according  to  general  prin- 
ciples, and  by  forms  substantially  conformable  to  natural 
justice,  it  seems  that  nothing  remains  except  to  discharge 
him. 

A  fruitless  prosecution  in  the  courts  may  be  the  best  war- 
rant for  that,  in  view  of  the  great  outrage  committed  by  the 
prisoner ;  one  so  well  calculated  to  rouse  and  to  render  dis- 
contented the  communities  concerned  therein. 
Very  respectfully,  your  obedient  servant, 

8.  P.  PHILLIPS, 

Solicitar-OeneroL 

The  Sbgbetaby  of  thb  Interior. 

During  my  absence  this  case  was  sent  to  the  Solicitor-Gen- 
eral. The  opinion  he  has  here  given  I  have  examined  and 
considered,  and  I  unite  with  him  in  all  of  the  conclusions 
he  has  arrived  at,  and  so  approve  this  opinion. 

BENJAMIN  HABBIS  BBEWBTEB. 

July  2, 1883. 
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PROMOTION  IN  THE  ENGINEER  CORPS. 

An  officer  who  has  nnsncoessfally  undergone  examination  for  promotion 
nnder  section  1206,  Reyised  Statutes,  and  in  consequence  has  been 
suspended  from  promotion  for  one  year  as  provided  by  that  section, 
is  not,  during  the  period  of  such  suspensioD,  qualified  for  promotion  on 
account  of  continuous  service  under  section  1207,  Revised  Statutes. 

Department  of  Justiob, 

June  29,  1883. 

Sib;  Yoa  state  that  yoa  have  under  consideration  yonr 
own  action  in  the  following  case,  and  ask  the  opinion  of  the 
Attomey-Oeneral  thereupon: 

'<A  vacancy  in  the  grade  of  captain  in  the  Engineer  Corps 
occurred  January  10, 1883,  in  consequence  of  the  promotion  of 
Captain  Allen.  Lieutenant  Bergland,  being  the  senior  first 
lieutenant,  was  examined  for  promotion,  as  required  by  sec- 
tion 1206  of  the  Revised  Statutes,  and  failed  on  that  exami- 
nation. He  has  since  applied  to  be  again  examined  for  pro- 
motion to  the  grade  of  captain  after  the  15th  of  June,  1883, 
on  the  ground  that  he  will  be  then  entitled  to  promotion  to 
the  rank  of  captain  as  having  served  fourteen  years'  con- 
tinuous service  as  lieutenant;  and  this  Department  has 
advised  him  that  in  consequence  of  his  failure  to  pass  the 
examination  above  mentioned  he  was,  under  section  120(>  of 
the  Revised  Statutes,  suspended  from  promotion  for  one  year, 
and  that  this  suspension  included  all  right  of  promotion 
however  derived." 

Upon  consideration  I  submit  that  this  case  has  been  prop- 
erly decided. 

Since  the  year  1814  promotion  in  the  Kn«  has  existed  in  the 
Engineer  Corps  of  the  Army,  and  since  1853,  in  addition 
thereto,  promotion  from  the  rank  of  lieutenant  to  that  of  cap- 
tain on  account  o{  fourteen  yearfp  continuous  service  in  the 
former  rank. 

The  acts  of  1814  and  of  1^53  gave  this  eligibility  to  promo- 
tion irrespective  of  other  conditions. 

However,  in  1863  (12  Stat,  743),  it  was  enacted  that  <<no 
officer  of  the  Corps  of  Engineers  below  the  rank  of  a  field 
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officer  shall  hereafter  be  promoted  to  a  higher  grade  before 
having  passed  a  satisfactory  examination,"  etc,  according 
to  what  are  now  the  provisions  of  section  1206,  Revised 
Statutes. 

By  the  generality  of  the  terms  of  this  provision,  as  well  as 
by  its  policy^  which  apparently  covers  all  persons  who  for  any 
reason  aspire  to  be  promoted  to  the  daties  and  responsibil- 
ities of  captain  of  engineers,  it  seems  evident  that  after  1863 
no  one  who  had  ansuccessfuUy  undergone  an  examination  for 
promotion  in  the  Une,  and  was  suffering  8U9pension  therefor, 
was  during  that  time  qualified  for  promotion  on  account  of 
continuous  service^  and  vice  versa.  The  act  of  1863  consoli- 
dates both  kinds  of  promotion  under  one  head.  For  its  pur- 
pose both  are  units  of  the  same  degree. 

A  question  remains  whether  this  operation  has  been 
changed  in  the  Revised  Statutes. 

Hercy  in  substance,  the  act  of  1814  is  section  1204;  that  of 
1853,  section  1207;  and  that  of  1863,  section  1206. 

In  section  1207  the  act  of  1853  is  changed  so  far  as  to  refer 
to  <^  the  examination  "  required  by  the  act  of  1863,  now  sec- 
tion 1206,  and'  to  render  the  continuous  service  promotions  ex- 
pressly subject  thereto.  It  refers  to  '^ examination,"  but  says 
nothing  as  to  ^^  suspension." 

The  question  is  whether  in  the  word  '<  examination  "  are 
included  all  the  consequences  thereto  attached  in  1206,  or 
whether  there  is  an  exclusio  alterius  under  the  well-known 
maxim. 

I  submit  that  ^' examination "  includes  all  the  incidents 
specified  in  1206  ;  and  for  these  reasons : 

(1)  Professional  fitness  for  a  captaincy,  as  regards  phys- 
ique, attainments,  etc.,  is,  in  the  nature  of  things,  as  requisite 
for  one  promotion  as  another.  There  is  no  magic  in  the  con- 
tinuous service  qualification.  Attended  by  fitness  otherwise, 
and  only  so,  it  uiukes  a  reason.ible  case.  No  reason  occurs 
why  the  continuous  service  a[)plicaiit  should  not  be  subjected 
to  the  same  consequences  for  failure  that  attend  any  other 
applicant.  These  consequences  are  not  so  much  a  penalty 
to  the  officer  as  a  reasonable  guaranty  to  the  public  against 
future  disaster.    The  words  which  provide  them,  therefore, 
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are  to  bear  a  reasonable  construction.  Gontinaous  service 
implies  continuous  and  advancing  merit  The  former  is 
respected  and  valuable  on  account  of  this  presumption.  Ap- 
parently, therefore,  it  is  a  presumption  liable  to  ordinary  tests, 
and,  in  view  of  some  of  the  highest  and  most  exigent  interests 
of  socuety,  one  whose  rebuttal  for  promotion  in  the  line  is  a 
rebuttal  far  all  promotion;  and,  for  all  promotion,  is  also 
attended  with  the  ordinary  express  statutory  incidents. 

(2)  If  the  doubt  were  greater  than  it  seems  to  be,  the  cir- 
cumstances that  the  statutory  law  appears  plainly  to  have 
been  so  from  1863  up  to  December,  1873,  together  with  the 
general  intent  of  the  Bevised  Statutes  merely  to  declare  that 
law  J  is  to  the  same  purpose. 

(3)  The  previous  state  of  the  law  being  ascertained,  it 
would  be  singular  that  Congress  should  leave  the  public  to 
ascertain  such  intended  alteration  by  haphazard  resort  to  the 
above  cited  maxim,  the  probability  in  the  mean  time  being 
that  readers  would  conclude  that,  in  the  bare  allusion  thereto 
in  1207,  the  word  '^  examination  "  is  taken  generally^  viz,  as 
the  examination  of  1206,  carrying  all  incidents,  and  that  the 
revisers  inserted  that  reference  only  ex  ahundanti^  apprehend- 
ing that  what  was  clear  so  long  as  the  matter  of  1206  was 
known  to  be  subsequent  in  point  of  enactment  to  that  of  1207 
might  bethought  doubtful  after  this  matter  fas  contained  in 
the  Bevised  Statutes)  appeared  to  be  cotemporary^  especially 
when  in  point  of  location  it  was  to  precede. 

I  repeat,  therefore,  that  I  concur  in  the  conclusion  to  which 
you  have  already  come. 

Very  respectfully,  your  obedient  servant, 

a  F.  PHILLIPS, 
SoUGitor-QeneraiU 
The  Sbobbt AB Y  OF  Wab. 
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COMMISSIONERS  OF  THE  DISTRICT  OF  COLUMBIA. 

Section  4  of  the  act  of  June  11,  1K78,  chapter  180,  requires  the  Commls- 
eionerB  of  the  Ditttiict  of  Colombia  to  render  aocoonte  for  their  die- 
borseDiente  thereunder  to  the  accoanting  officers  of  the  Treasury  for 
a^Jastinent  and  settlement,  which,  by  implication,  may  be  in  accord- 
ance with  the  laws  and  regalations  and  usages  by  which  these  officers 
are  governed  so  far  as  the  same  are  applicable  to  such  accounts. 

The  provisions  of  sections  9623  and  3678,  Revised  Statutes,  are  applicable 
to  the  Commissioners,  and  they  and  their  bondsmen  are  liable  to  suit 
on  their  bond  for  the  recovery  of  balancea  found  doe  from  them  on 
settlement  of  their  accounts. 

Dbpabtment  OF  Justice, 

June  29, 1883. 

Sir.  I  have  the  honor  to  acknowledge  the  receipt  of  a 
commanication  addressed  to  yon  by  8.  L.  Phelps,  Josiah 
Dent,  and  William  T.  Twining  (by  John  A.  Baker,  his  ad- 
inini8trator),late  Gominissioners  of  the  District  of  Columbia, 
appealing  to  yon  for  protection  Ax>m  the  effects  of  alleged 
misconstruction  of  laws  of  Congress  by  the  First  (Comptroller 
ofthe  Treasury  on  certain  stated  points,  and  as  to  which  yon 
require  my  advice  and  opinion. 

On  my  representation  to  the  petitioners  that  a  more  8i)ecific 
statement  of  the  oflScial  action  of  the  First  Comptroller  was 
desirable,  this  communication  was  supplemented  by  another, 
to  which  was  annexed  three  letters  addressed  by  the  First 
Comptroller  to  Ex-cammissioner  Phelps,  dated,  respectively, 
February  26,  February  28,  and  March  6,  1883,  extracts  from 
which  were  quoted,  as  is  understood,  in  order  to  point  out  the 
particular  misconstruction  of  the  laws  by  the  First  Comp- 
troller, of  which  the  petitioners  complain ;  also  a  letter  dated 
December  19, 1879,  addressed  on  behalf  of  the  Board  by  its 
president,  J.  Dent,  to  First  Comptroller  A.  6.  Porter,  in 
answer  to  a  communication  from  him  as  to  its  duties,  and  set- 
ting forth  its  views  of  the  matter  in  controversy ;  and  a  letter 
dated  April  9, 1883,of  the  Acting  First  Comptroller,  addressed 
to  Commissioner  Thomas  P.  Morgan,  transmitting  a  state- 
ment of  differences  in  settlement  of  a  certain  account  of  Com- 
missioners. 

I  do  not  deem  it  necessary  to  recite  these  extracts  or  to 
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refer  in  detail  to  the  matters  contained  in  the  several  com- 
munications and  exhibits.  It  will  suffice  to  state  briefly  the 
essential  question  at  issue,  which  turns  on  the  effect  of  the 
following  clause  of  the  fourth  section  of  the  act  approved  June 
1 1, 1878,  entitled  '<  An  act  providing  a  permanent  form  of  gov- 
ernment for  the  District  of  Columbia"  (20  Stat  102),  namely: 
'^All  taxes  collected  shall  be  paid  into  the  Treasury  of  the 
United  States,  and  the  same,  as  well  as  the  appropriations  to 
be  made  by  Congress  as  aforesaid,  shall  be  disbursed  for  the 
expenses  of  said  District,  on  itemized  vouchers,  which  shall 
have  been  audited  and  approved  by  the  auditor  of  the  Dis* 
trict  of  Columbia, certified  by  said  Commissioners,  or  a  major- 
ity of  them;  and  the  accounts  of  said  Commissioners,  and  the 
tax  collectors,  and  all  other  officers  required  to  account,  shall 
be  settled  and  adjusted  by  theacconnting  officers  of  the  Treas- 
ury Department  of  the  United  States. " 

Since  the  enactment  of  this  provision  it  has  been  construed 
in  the  Treasury  Department  as  requiring  the  Commissioners 
to  render  accounts  of  all  their  disbursements  of  the  funds 
mentioned  in  the  said  section  of  the  act  to  the  accounting 
officers  there  for  settlement  and  adjustment  in  the  same  man- 
ner as  the  accounts  of  disbursing  officers  are  there  settled  and 
adjusted. 

It  is  not  perfectly  clear  from  the  petitioners^  statement 
whether  they  deny  the  right  to  exact  any  accounting  flrom 
them,  or  whether  they  merely  claim  to  be  exempt  from  the 
operation  of  statutes  relating  to  disbursing  officers  of  the 
United  States  and  their  accounts. 

The  former  proposition  could  not  well  be  maintained  in 
view  of  the  explicit  language  above  cited.  The  certificate  of 
atlea^t  two  Commissioners  is  requisite  to  authorize  each  dis- 
bursement of  District  funds,  and  this  surely  must  constitute 
them  disbursing  officers,  so  far  at  least  as  that,  under  the 
law,  they  control  and  are  therefore  responsible  for  the  ex- 
penditure. The  statute  accordingly  directs  how  their  ac- 
counts shall  be  settled  and  adjusted,  and  is  conclusive. 

Whether  the  effect  of  this  is  to  impair  the  dignity  of  the 
office  of  Commissioner,  or  in  anywise  to  reduce  its  supposed 
or  actual  power  and  authority  as  conferred  by  other  provis- 
ions of  law,  it  is  needless  to  consider.    Congress  has  spoken 
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80  clearly  on  this  sabject  that  there  is  no  room  for  the  nse  of 
snch  argnments  in  construction.  That  it  acted  advisedly  in 
view  of  past  experience  with  other  forms  of  the  District  gov- 
ernment might,  however,  easily  be  shown. 

The  other  question  leaves  more  room  for  discussion.  The 
direction  that  the  accounts  of  certain  District  officers  ^'  shall 
be  settled  and  adjusted  by  the  accounting  officers  of  the 
United  States  ^  necessarily  implies  that  the  settlement  aud 
adjustment  shall  be  in  accordance  with  the  laws  and  regula- 
tions aud  usages  by  which  those  officers  are  governed  and 
guided  so  far  as  the  same  may  be  applicable  to  the  case  thus 
brought  under  their  jurisdiction,  and  that  in  the  absence  of 
suitable  existing  provisions  those  officers  should  make  and 
enforce  such  as  should  be  reasonable  and  necessary. 

The  petitioners  are  very  likely  right  in  asserting  that  they 
are  municipal  officers,  and  that  the  funds  they  disburse  are 
funds  of  the  District ;  but  it  is  none  the  less  competent  for 
Congress  to  subject  them  to  such  obligations  as  are  imposed 
on  disbursing  officers  of  the  United  States,  and  that  it  has 
done  so  to  some  extent  is  manifest  It  may  be  conceded 
that  it  has  not  done  so  in  terms,  and  that  the  extent  to  which 
it  has  done  so  by  necessary  inference  is  open  to  question ; 
but  in  order  to  obtain  any  practical  benefit  firom  such  a  dis- 
cussion the  petitioners  should  point  out  the  particular  pro- 
visions of  law  which,  as  they  claim,  are  and  should  not  be 
applied  to  them,  for  in  this  way  only  can  a  definite  issue  be 
presented. 

The  only  reference  made  in  the*  papers  submitted  to  par- 
ticular provisions  of  law  deemed  inapplicable  are  as  follows: 

First.  In  the  letter  of  J.  Dent,  president,  to  the  First 
Comptroller,  dated  December  19, 1879,  occurs  the  following 
statement:  *^The  Commissioners  acknowledge  the  receipt 
of  your  letter  of  the  10th  instant,  and  in  reply  have  the 
honor  to  state  that  they  do  not  understand  sections  3623 
and  3678,  and  kindred  sections  of  the  Revised  Statutes  of 
the  United  States,  as  having  any  application  whatever  to 
them,  but  as  applicable  only  to  officers  of  the  United  States 
who  disburse  the  moneys  of  the  United  States." 

The  two  sections  mentioned  merely  express  the  proper  and 
necessary  obligations   of  every  officer   disbursing   public 
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mouey  uuder  and  in  accordance  with  a  legislative  appro- 
priation, obligations  which  the  courts  would  enforce  on  occa- 
sion even  in  the  absence  of  such  enactments.  They  are 
manifestly  applicable  to  the  Oommissioners'  accounts,  and  it 
is  not  perceived,  therefore^  that  there  is  any  good  ground  for 
the  objection  taken. 

Second.  The  petitioners  call  attention  to  statements  in 
the  Comptroller's  letters  mentioned,  to  the  effect  that  a  cer- 
tain sum  was  found  by  the  accounting  officers  to  be  due  from 
them  on  settlement  of  their  accounts,  and  should  be  paid 
into  the  Treasury,  in  default  of  which  it  would  become  his 
duty  under  section  3624  of  the  Revised  Statutes  to  institute 
suit  against  the  Commissioners  and  their  boodsmen  for  the 
recovery  of  the  same;  and  they  evidently  consider  that  such 
a  suit  would  be  unwarranted. 

So  far  as  that  opinion  rests  on  the  ground  that  nothing  is 
due,  it  raises  a  question  of  fact,  or  at  all  events  of  adminis- 
trative detail,  which  it  is  no  part  of  my  duty  to  determine  or 
consider.  So  far  as  it  touches  the  legal  sufficiency  of  tbe 
action  proposed,  it  may  be  questioned  whether  an  opinion 
should  be  rendered  on  a  mere  contingency  of  action  sucli  as 
is  above  indicated.  But  waiving  that,  I  must  assume  that  the 
objection  is  one  of  substance,  denying  the  right  of  suit  on  a 
Commissioner's  bond  for  recovery  of  a  balance  alleged  to  be 
due,  rather  than  excepting  to  action  under  the  particular 
section  cited. 

lam  unable,  however^  to  perceive  how  such  exemption  can 
be  claimed  in  view  ot'  the  fact  that  each  civil  Commissioner 
is  required  by  statute  to  give  bond  in  the  sum  of  $50,000, 
with  surety  for  the  faithful  discharge  of  his  duty,  and  has 
given  such  bond  to  the  United  States.  Can  it  be  doubted 
that  a  failure  to  account  for  money  chargeable  to  a  Commis- 
sioner  as  a  disbursing  officer  would  be  a  breach  of  the  con* 
dition  of  his  bond  and  render  him  liable  to  a  suit  thereon  by 
the  obligee  in  the  usual  mode  of  procedure  upon  such  a  cause 
of  action  t  If  the  petitioners  can  be  so  prosecuted  at  the  in- 
stance of  the  accounting  officers  (and  they  have  suggested 
no  other  remedy),  it  seems  immaterial  to  consider  whether 
the  particular  section  referred  to  by  the  Furst  Comptroller 
may  or  may  not  be  the  basis  of  such  action. 
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It  is  evident,  moreover,  from  the  petitioners'  statement, 
that  their  contention  is  not  directed  to  the  inapplicability  of 
any  special  provisions  to  their  accounts,  bnt  rather  to  show 
by  reference  to  varions  statutory  provisions  relating  to  the 
office  and  powers  of  Oommissioners  that  Congress  could  not 
have  intended  by  the  legislation  of  1878  respecting  their  ac- 
counts to  limit  the  authority  exercised  by  them  in  respect  of 
expenditures  under  prior  statutes  cited. 

The  decisive  answer  to  this  line  of  argument  has  already 
been  stated,  it  being  in  substance  that  reference  to  such  con- 
siderations is  admissible  only  where  the  legislative  intent  is 
so  doubtful  as  to  need  construction.  It  seems  to  me  that 
when  Congress  directs  that  the  Commissioners'  accounts  shall 
be  settled  and  adjusted  by  t.e  accounting  officers  of  the 
Treasury,  it  is  too  plain  for  argument  that  it  intends  them  to 
be  settled  and  adjusted  in  accordance  with  the  laws  and 
usages  governing  those  accounting  officers,  and  I  find  noth- 
ing in  the  statutory  provisions  cited  by  the  petitioners  which 
is  incompatible  with  this  intent 

That  tliis  enactment  made  a  radical  change  in  i,~e  syst^em 
theretofore  prevailing  is  quite  true,  but  that  only  demon- 
strates more  strongly  that  Congress  acted  with  full  consider- 
ation. It  must  not  be  forgotten  that  fiscal  mismanagement 
was  the  chief  ground  of  complaint  against  preceding  forms 
of  the  municipal  government,  as  the  reports  of  the  several  in- 
vestigations instituted  by  Congress  into  the  District  affairs 
abundantly  prove,  and  no  one  familiar  with  the  history  of 
the  transactions  of  the  municipal  authorities  and  the  legisla- 
tion connected  therewith  during  the  decade  preceding  the 
act  of  1878  can  fail  to  perceive  that  the  intent  of  Congress  to 
hold  the  local  auf  ties  to  closer  and  stiicter  responsibility 
in  fiscal  affairs  is  i.  jntinually  manifest. 

It  is  not  to  be  presumed  that  this  has  been  carried  so  far 
In  the  present  instance  as  to  embarrass  the  operations  of  the 
municipality  or  to  unduly  limit  the  Just  authority  of  any  of 
its  officers,  but  if  such  evils  are  felt  or  apprehended  the 
remedy  is  with  Congress. 

There  is  nothing,  of  course,  in  these  views  derogatory  to 
the  petitioners,  whose  character  and  sincerity  are  beyond 
question.    It  was  not  unnatural  that  they  should  not  readily 
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assent  to  what  they  evidently  regarded  as  a  sabordination  of 
their  proper  fuQCtion  to  other  aathority.  The  questions 
raised  are  of  very  considerable  importance  to  them  aud  are 
earnestly  urged,  bat  I  have  not  been  able  to  ooncnr  in  their 
views  of  the  law. 

I  have  Qot  considered  some  matters  to  which  attention  is 
called  in  the  papers  submitted,  such  as  the  requiremeut  of 
the  First  OomptroUer  that  the  accounts  of  the  Commissioners 
shall  be  settled  and  adjusted  at  each  change  in  the  member- 
ship of  the  Board,  the  nature  of  his  statements  of  difference, 
and  the  like,  because,  in  my  judgment,  they  relate  to  matters 
of  administrative  detail  within  the  lawful  jurisdiction  of  the 
accounting  officers,  and  do  not  properly  present  any  ques- 
tion of  law  for  my  opinion. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Pbebidbnt. 


INTERNAL  REVENUE. 

Wheie  it  was  proposed  to  withdraw  a  qnantity  of  whisky  from  bonded 
warebonse,  under  section  3330,  Revised  Statutes,  and  acts  of  Juno  9, 
lti74,  chap.  259,  and  March  1, 1879,  chap.  125,  in  order  to  ship  ic  to  Ber- 
mada,  with  the  purpose,  after  landing  it  there,  of  transporting  it  back 
to  this  country  and  entering  it  either  for  warehousing  or  for  consump- 
tion under  section  2500,  Revised  Statutes:  Advieedf  that  such  shipment, 
with  the  purpose  mentioned,  would  not  be  an  exportation  within  the 
meaning  of  section  3330,  Revised  Statutes,  aud  the  act  of  1874 ;  nor 
would  such  shipment  and  the  landing  abroad  fulfil  the  condition  of 
the  exportation  bond,  and  discharge  the  whisky  ftom  the  internal - 
revenue  tax  thereon;  nor  would  such  whisky,  upon  return  to  this 
country,  be  entitled  to  the  rights  and  privileges  of  imported  merchan- 
dise under  the  warehouse  laws. 

Department  of  Justiok, 

JfUy  2, 1883. 
Sib:  Yoars  of  May  2l8t  states  that  large  qaantities  of 
domestic  distilled  spirits  now  remain  in  distillery  bonded 
warehooseSf  subject  to  a  tax  payable  within  three  years  from 
the  date  of  their  entry  for  deposit  under  the  act  of  May  28, 
1880y  and  that  the  time  daring  which  payment  of  the  tax  is 
suspended  upon  12,000,000  gallons  thereof  expires  within  the 
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present  calendar  year;  that  you  are  informed  that  the  owners 
of  a  large  quantity  of  such  spirits  propose  to  withdraw  it 
(auder  section  3330,  Revised  Statntes,  and  acts  of  Jane  9, 
1874,  and  March  1, 1879),  in  order  to  ship  it  to  Hamilton, 
Bermuda,  with  the  purpose,  after  landing  there,  of  shipping 
it  back  to  this  country  and  entering  it  either  for  warehous- 
ing or  for  consumption  under  section  2500,  Revised  Statutes, 
claiming  at  the  same  time  that  under  the  warehouse  laws  such 
spirits  may  remain  in  warehouse  without  payment  ot  duties 
for  a  period  not  exceeding  three  years  from  the  date  of  their 
importation.    (Sec.  2970,  Rev.  Stat.) 

In  pursuance  of  this  plan  several  thousands  of  barrels  of 
spirits  are  now  at  Newport  News,  Va.,  for  the  purpose  of 
shipment 

Thereupon  you  ask — 

First.  Is  such  shipment  of  whisky,  with  such  purpose 
and  intention,  to  Bermuda,  and  landing  it  there,  an  exporta- 
tion within  the  intent  of  section  3330,  Revised  Statntes,  and 
the  act  of  1874  (18  Stat.  64),  and  does  such  shipment  and 
lauding  there  fulfill  the  condition  of  the  exportation  bond 
and  discharge  the  whisky  from  the  internal-revenue  tax 
thereon  t 

Second.  Is  such  whisky,  upon  return  to  this  country,  en- 
titled to  the  rights  and  privileges  of  imported  merchandise, 
under  the  warehouse  laws,  Chapter  7,  Title  34,  Revised 
Statutes  t 

To  the  above  statement  you  have,  June  23,  added  as  a 
variaUon  the  following,  which  is  also  to  be  considered  and 
made  an  additional  subject  of  discussion.     , 

"(1)  The  exporters  propose  to  comply  with  all  the  require- 
ments of  the  law  in  respect  to  the  exportation  of  their 
whisky,  so  that  the  transportation  and  export  bonds  shall 
be  canceled  and  the  whisky  exported  legally  discharged 
from  the  lien  the  Government  has  upon  it  for  an  internal- 
revenue  tax, 

<'  (2)  Arrangements  have  been  made  for  the  storage  of  the 
whisky  in  Bermuda  for  a  period  of  twelve  months,  and 
longer,  at  the  option  of  the  owners,  at  advantageous  rates  of 
storage,  in  a  climate  which  in  a  remarkable  degree  facilitates 
the  aging  of  whisky. 
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<'  (3)  No  arrangements  have  been  made  for  the  return  of 
siiid  spirits,  and  that  the  same,  or  any  part  thereof,  will  not 
l»e  retnrned  to  this  country  except  in  response  to  the  demand 
of  trade,  and  that  the  exportatious  are  being  made  for  the 
purpose  of  relieving  an  overloaded  home  market,  with  the 
intention  in  due  coarse  of  business  of  making  sale  of  all  that 
can  possibly  be  placed  upon  the  British  and  continental 
markets. 

*^(4)  It  is  the  intention  of  the  exporters  to  preserve  the 
identity  of  the  spirits  exported,  so  that  if  a  market  is  found 
in  the  United  States  for  any  portion  of  it  it  can  be  entered 
as  domestic  distilled  spirits  reimported,  upon  which  a  duty 
equal  to  the  internal-revenue  tax  will  be  levied  and  col- 
lected.'* 

Inasmuch  as  the  statutes  which  are  cited  by  yon  describe 
the  transaction,  in  the  course  of  which  occur  the  details  as  to 
which  the  above  questions  arise,  by  one  or  other  form  of  the 
word  ^^  export,''  it  is  important  to  ascertain  what  that  word 
means. 

Its  dictionary  signification  is  to  carry  out  of  a  country.  By 
the  very  force  of  language  this  denotes  only  snch  an  act  as 
when  completed  results  in  a  carrying  ont;  t.  e.,  that  no  act  can 
be  so  denoted  if  at  its  completion  the  thing  carried  has  been 
returned  within  the  country.  It  is  no  more  true  in  common 
parlance  than  in  law  that  a  transportation  of  goods  from  San 
Francisco  to  New  York  is  an  exporf-ation  of  them,  even  although 
between  their  departure  and  arrival  they  lie  for  some  time  in 
the  ports  of  Gallao  and  Kio  Janeiro,  and  although  the  conver- 
sation about  them  occurs  whilst  they  so  lie.  Furthermore,  it  is 
not  because  by  statute  coastwise  transportation  can  only  take 
place  in  American  bottoms  that  such  goods  have  not  at  any 
period  of  the  transit  been  exported.  It  would  be  equally 
true  of  goods  in  the  course  of  transportation  under  section 
4347,  Revised  Statutes,  in  British  bottoms  from  Ogdeusburg, 
via  Toronto,  to  Chicago,  even  if  spoken  of  whilst  lying  at 
at  Toronto. 

It  is  therefore  only  when  the  executed  act  results  in  carry- 
ing the  goods  out  of  the  country  that  it  is  even  an  exporta- 
tion. 

It  is  hardly  necessary  to  go  further  upon  this  matter  and 


582  HON.    S.    F.    PHILLIPS 


iBtcrBftl  BevcBie. 


say  that  in  speaking  of  an  act  I  include  any  transaction  done 
in  accordance  with  crigindl  intention^  no  matter  how  complex 
or  how  mnch  broken  into  bits.  Unity  of  intention  unites  all 
such  details  into  one  nohole. 

The  American  citizen  who  goes  abroad  for  an  indefinite 
period  intending  to  educate  his  children  in  Germany,  and 
in  the  interval  or  subsequently  to  locate  himself  for  one  ad< 
vantage  or  another  in  Italy  and  in  other  countries,  intending 
after  all  to  return  to  live  in  America,  does  not  lose  his  citizen- 
ship at  any  moment  of  his  absence.  The  whole  affair  was 
only  one  visit  And  so  if  a  cask  of  Madeira  is  carried  to 
Calcutta  for  the  benefit  of  the  voyage — such  benefit  to  be 
enjoyed  after  it  returns — ^this  is  not  an  exix)rtation ;  nor,  in 
the  absence  of  a  special  context  giving  to  such  additional 
incident  that  effect,  can  it  make  any  difference  if  in  the 
meantime  it  be  temporarily  landed  at  one  foreign  port  or 
at  several. 

In  general,  then,  neither  the  lapse  of  long  time  nor  the 
incidence  of  numerous  details  affects  the  unity  of  an  act. 

I  find  nothing  in  the  context  of  the  statutes  under  con- 
sideration to  disturb  this  usual  signification  of  the  word 
export  Although  it  may  be  noticed  that  the  context  in  the 
present  case  goes  to  confirm  the  above  conclusion  as  to  the 
meaning  of  export — as  one  to  which  the  legislature  was 
actually  advertent, — for  the  transaction  by  which  domestic 
liquors  are  allowed  to  be  shipped  abroad  is  one  which  such 
context  recognizes  as  making  them  objects  fit  for  importation^ 
L  e,y  foreiffn  goods. 

There  may  be  instances  in  the  statutes  where  the  word  ex- 
port is  shown,  directly  or  by  the  context,  to  have  been  used 
irregularly — as  for  instance  in  section  ld55,  where  the  ^^  ex- 
portation^ to  Alaska  from  any  port  in  the  United  States  is 
spoken  of— but  these  are  exceptional^  their  effect  being,  of 
course,  limited  to  what  is  in  the  same  connection  expressly 
provided,  and  therefore  without  influenoe  upon  what  ordi- 
narily is  the  statutory  use  of  the  word. 

In  the  case  put  by  you  in  your  first  note,  in  which  an 
intention  exists  to  carry  spirits  now  at  Newport  News,  Ya., 
to  Hamilton,  Bermuda,  with  the  purpose,  after  landing  it 
there,  of  shipping  it  back  to  this  country,  I  am  of  opinion 
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that  there  will  be  no  ea^portationy  or  conseqaently  importor 
txon^  so  far  at  all  events  as  to  entitle  the  owners  to  any  privileges 
connected  with  exportation  or  importation. 

Whether  they  may  subject  themselves  to  another  class  of 
the  provisions  of  the  custom  laws  is  obviously  a  differeut 
matter,  and  will  best  be  decided  when  a  specific  case  arises. 

(1)  The  landing  specified  in  the  bond  referred  to  in  your  first 
question  is,  by  its  own  words  and  by  those  of  the  statute 
nf  hich  requires  it,  a  landing  in  the  course  of  an  exportation. 
No  landing  at  Hamilton,  therefore,  in  the  case  put  by  you  is 
such  landing.  Neither  landing  nor  any  other  detail,  statu- 
tory or  other,  can  obviate  the  necessity  of  that  intention, 
which  is  of  the  essence  of  exportation.  I  therefore  answer 
your  first  question  in  the  negative. 

(2)  I  must  add,  of  course,  that  the  case  in  view  is  not 
within  section  2500  for  the  purpose  of  your  second  question. 

(3)  Equally  such  spirits  will  not  be  entitled  to  the  rights 
and  privileges  referred  to  iu  question  three. 

I  now  ask  your  attention  to  the  eflfect  of  the  variations  of 
which  you  speak  in  your  second  note. 

I  premise  that  I  understand  these  statements  to  affect 
cases  in  which  nothing  else  appears  as  to  the  intention  of  the 
owners  in  shipping  the  goods  out  of  the  country.  For  if  ihey 
accompany  cases  in  which  the  intention  is  ascertained  to  be 
what  you  have  already  stated,  I  am  of  opinion  that  the 
main  support  of  the  theory  of  the  owners  fails  them,  there 
being  no  ex^iortation.  So  if  the  only  intention  in  shipping 
them  abroad  is  for  a  twelve  months'  storage  in  Bermuda, 
that  also  is  inconsistent  with  exportation. 

As  the  legal  notion  of  emigration  is  a  going  abroad  with 
an  intention  of  not  returning,  so  that  of  exportation  is  a 
severance  of  goods  from  the  mass  of  things  belonging  to 
this  country  with  an  intention  of  uniting  them  to  the  mass 
of  things  belonging  to  some  foreign  country  or  other.  All 
emigration  as  above  defined  is  attended  with  a  chance  that 
the  intention  may  afterwards  (i.  «.,  after  actual  removal)  be 
changed.  This  chance  does  not  affect  the  character  of  the  act. 
Nor  does  tbecircumstance  of  an  original  speculation  that  such 
chance  may  occur,  or  even  a  resolution  that  upon  a  certain 
contemplated  contingency  the  party  about  to  emigrate  will 
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return — e.g.^  upon  a  chauge  of  governmeDt  or  apon  the  loss  of 
his  health — affect  the  validity  of  an  emigration  otherwise 
bona  fide.  I  suppose  that  the  case  may  often  be  the  same 
with  exportations  as  above  defined,  viz,  a  contingent  change 
in  the  state  of  the  market,  by  which  it  may  be  profitable  to 
bring  them  baick,  the  immediate  bona  fide  purpose  as  well  as 
act,  however,  being  to  seek  a  foreign  market  This  would 
nevertheless  be  an  exportation^  and  upon  return  of  course 
an  importation.  Nor  would  such  exportation  be  defeated  by 
the  incident  of  ^'  preserving  the  identity  "  of  the  goods. 

But  if  theonly  purpose  were  to  obtain  for  a  time  the  advan- 
tage which  some  foreign  port  gives  for  improving  spirits,  and 
meanwhile  to  escajie  some  home  revenue  regulation  upon 
domestic  spirits,  and  acquire,  after  return,  some  home  revenue 
privilege  appropriate  to  foreign  spirits,  I  submit  that  the 
statutory  requisites  for  such  effect  would  be  wanting.  I  say 
the  statutory  requieiteSy  for  I  admit  that  if  those  requisites  are 
duly  complied  with  tboy  must  have  their  due  statutory  effect, 
and  there  would  in  such  case  be  no  ground  for  suggesting 
fraud. 

I  cannot  say  that  the  variations  above  amount  to  more 
than  evidence  of  exportation  or  of  the  contrary  The  mere 
carrying  goods  abroad  is  of  course  strong  evidence  that  they 
are  being  exported.  Whether  proof  or  not  is  another  matter. 
I  suppose  that  you  do  not  wish  a  mere  discussion  of  the 
weight  or  direction  of  the  testimouy  contained  in  the  varia- 
tions. If  questions  shall  be  made  hereafter  in  the  courts 
upon  the  matters  under  consideration  neither  party  will  take 
any  advantage  from  what  may  be  said  upon  them  here. 

And  in  closing  it  may  be  well  to  express  what  no  doubt  is 
now  understood,  but  may  be  forgotten,  viz,  that  the  Govern- 
ment will  not  be  bound  hereafter  by  any  part  of  this  discus- 
sion that  may  be  seen  to  be  ill-founded.  There  is  nothing  in 
this  opinion,  or  I  suppose  in  any  other  part  of  the  transac- 
tion, which  the  owner  in  question  can  rely  upon  as  having 
the  force  of  an  estoppel,  or  contract,  in  case  the  Govern- 
ment shall  then  be  better  advised  as  to  its  rights.  This  opin- 
ion has  no  force  whatever,  except  as  advice  by  one  Depart- 
ment to  another  in  a  future  contingency,  as  to  which  the 
latter  Department  very  properly  wishes  to  warn  citizens 
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whose  interests  therein  are  very  large.  With  every  disposi- 
tion to  treat  the  owners  of  these  spirits  with  perfect  candor,  it 
must  be  recollected  that  detiniteuess  undei^  the  circumstances 
is  unattainable,  and  that  it  is  not  in  the  power  of  ofBcers  of 
the  Government  to  trammel  the  discretion  with  which,  in 
the  interests  of  the  public,  these  transactions  will  otherwise 
have  to  be  considered,  or  the  freedom  with  which  accord- 
ingly they  must  otherwise  be  treated  when  the  proposed 
'*  exportation  "  and  *<  importation  "  shall  have  happened. 

The  present  statements  and  discussion  will  of  course  go  to 
show  a  disposition  to  deal  fairly,  upon  the  part  of  these 
owners,  and  for  that  they  must  always  have  credit;  but  no 
engagement  or  embarrassment  will  come  of  what  is  said 
upon  the  part  of  the  Government. 

Very  respecstfuUy,  your  obedient  servant, 

S-  F.  PHILLIPS, 

Solicitor-  General, 

The  Sbobetaby  of  thb  Treasury. 

During  my  absence  these  questions  were  left  to  the  Solici- 
tor-General, and  he  has  passed  upon  them  and  submitted  the 
above  information  and  answers.  Having  examined  the  sub- 
ject myself,  1  agree  with  him,  and  approve  of  his  informa- 
tion and  answers  to  the  questions  propounded. 

BENJAMIN  HARRIS  BREWSTER. 


CUSTOMS  LAWS. 

The  term  ''examlDeT,"  as  used  in  sections  2, 3,  and  4  of  the  act  of  March 
2,  1883,  chapter  64,  signifies  any  officer  authorized  by  the  fifth  section 
to  act  in  that  capacity,  and  nothing  more. 

It  was  not  the  intention  of  the  act  to  create  a  new  officer  to  meet  its  re- 
quirements rejsarding  the  examination  of  imported  teas. 

The  term  ''appraisers"  iu  the  act  does  not  embrace  ''assistant  ap- 
praisers." 

Department  of  Justice, 

July  5, 1883. 
Sib:  Your  commuuication  of  the  «30tb  June  ultimo  has 
received  my  consideration,  and  I  am  of  opinion  that  it  was 
not  the  intention  of  the  act  of  2d  March,  1883,  entitled  "An 
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act  to  prereut  the  importation  of  adulterated  and  sparioas 
teas,"  to  create  a  new  officer  to  meet  the  requirement  of  the 
act  that  all  teas  entered  for  importation  shall  be  examined 
before  passing  from  tbe  control  of  the  customs  authorities. 

The  fifth  section,  it  seems  to  me,  refers  to  appraisers  and 
revenue  officers  as  already  provided  by  law.  Whether  at 
the  time  of  approval  of  the  act  some  or  all  of  the  officers 
mentioned  in  the  fifth  section  were  qualified  for  the  duty  im- 
posed by  the  act  can  have  no  effect,  in  my  opinion,  on  its 
construction,  it  being  the  duty  of  the  appointing  power  to 
80  order  it  as  that  the  offices  in  question  shall  be  filled  by 
persons  "  duly  qualified." 

I.do  not  think  it  admissible  to  deduce  the  power  to  appoint 
a  new  class  of  officers  from  the  power  given  the  Secn^tary 
of  the  Treasury,  in  case  he  should  not  deem  it  proper  or  ex- 
pedient that  the  officers  named  in  the  fifth  section  should  act 
as  examiners  of  teas,  to  direct  <<  othermseJ*  It  appears  to 
me  that  what  Congress  meant  by  the  words  <<  unless  the  Sec- 
retary of  the  Treasury  shall  otherwise  direct"  was  that  tbe 
Secretary  should  have  i)ower  to  devolve  the  duty  of  examin- 
ing teas  on  other  officers  of  the  revenue  than  those  desig- 
nated by  the  act  The  power  to  create  offices  and  ^x  the 
emoluments  thereof  is  not  to  be  implied  where  the  law  can 
have  due  effect  without  it. 

I  am  of  opinion  that  by  the  term  ^<  examine,"  used  in  sec- 
tions 2,  3,  and  4,  Congress  meant  any  officer  authorized  by 
the  fifth  section  to  act  in  that  character,  and  nothing  more. 

lam,  furthermore,  of  opinion,  that  the  term  <' appraisers," 
used  in  the  act,  does  not  embrace  <<  assistant  appraisers," 
there  being  nothing  in  the  context  of  the  law  calling  for  this 
enlarged  sense  of  the  former  term. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 
BENJAMIN  HARRIS  BREWSTER. 

The  Sboretary  of  the  Treasury. 
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EXTENSION  OP  THE  WASHINGTON  AQUEDUCT. 

CoDStraotion  of  the  aot  of  July  15,  1882,  chap.  294,  '*to  increase  the 
water  supply  of  the  City  of  Washington,"  etc. 

Department  of  Justice^ 

July  6y  1883. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  ^oor 
commauication  of  the  18th  of  April  ultimo,  requesting  my 
opinion  upon  certain  questions  relating  to  the  extension  of 
the  Washington  Aqueduct,  specifically  presented  by  Major 
Ly decker  in  his  letter  ot  the  11th  of  April,  and  repeated  in 
the  letter  of  the  Chief  of  Engineers. 

The  act  of  July  15, 1882,  entitled,  ^<  An  act  to  increase  the 
water  supply  of  the  city  of  Washington  and  for  other  pur- 
poses," is  operative  as  well  in  the  State  of  Maryland  as  in  the 
District  of  Columbia;  it  may  also  affect  riparian  rights  and 
ihe  title  to  soil  in  the  State  of  Virginia. 

Of  the  right  of  Congress  to  appropriate  imvate  property 
for  public  use  within  the  District  of  Columbia  no  question 
has  ever  been  raised. 

Its  power  within  the  States  to  appropriate  for  Federal  pur- 
poses has  been  declared  and  announced  by  the  Supreme 
Court  in  Kohl  et  al.  v.  United  States  (91 H.  S.  367;,  where  the 
case  of  Twombly  v.  Humphrey  (23  Mich.  471)  is  cited  with  ap- 
proval. 

The  courts  of  Maryland  have  been  explicit  that  a  proper 
supply  of  water  for  the  seat  of  Government  is  a  public  use 
{Beddell  v.Bryanj  14  Md.,  444 ;  8.  0.,  24  How.,  420),  but  inde- 
pendent of  this  it  is  well  settled  that  the  legislature  is  the 
proper  and  only  judge  of  what  is,  and  what  is  not,  a  public 
use. 

It  remains,  therefore^  only  to  inquire  what  is  the  method 
pointed  out  by  Congress  for  this  taking;  for,  as  is  said 
l^  Davis,  J.,  in  Secambe  v.  Eailroad  Campa/ny  (23  Wall.  108), 
<'lt  is  no  longer  an  open  question  in  this  country  that 
the  mode  of  exercising  the  right  of  eminent  domain,  in  the 
absence  of  any  provision  in  the  organic  law  prescribing  a 
contrary  course,  is  within  the  discretion  of  the  legislature.^ 

The  first  step  to  be  taken  is  the  preparation  of  the  neces- 
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Bary  sarvey  and  maps  for  the  extension  of  the  aqaedact,  for 
the  reservoir,  for  the  land  necessary  for  the  dam,  incladin^  the 
land  now  occupied  by  the  dam,  and  for  the  land  on  which 
the  gate-house  at  Great  Falls  stands. 

When  these  have  been  completed  it  becomes  the  duty  of 
the  Secretary  of  War  and  the  Attorney  General  to  acquire 
whatever  outstanding  title  exists  to  said  land  and  water 
rights,  and  to  the  land  on  which  the  gaf^-house  at  Great 
Falls  stands,  by  condemnation.  There  is  a  seemingconfusion 
in  the  statute  at  this  point  arising  from  the  expression  in  the 
second  paragraph  ^'  if  it  shall  be  necessary  to  resort  to  con- 
demnation"; but  I  do  not  find  anywhere  in  the  statute  a 
grant  of  authority  to  acquire  in  any  other  manner.  If  the 
Secretary  of  War  and  the  Attorney-General  are  to  purchase, 
they  must  in  some  way  ascertain  the  value  of  the  property 
and  rights  taken,  and  it  seems  to  have  been  the  intention  of 
Congress  th<'it  they  should  learn  this  from  the  appraisers  or 
from  the  Court  of  Claims. 

The  authority  over  the  appropriations  iu  the  statute  is  con- 
ferred upon  them  sub  mode,  and  in  causing  compensation  to 
be  oflfered  to  the  owners  the  only  grant  is  to  offer  "  the 
amount  fixed  by  the  appraisers  as  the  value  thei-eof." 

As  soon  as  resort  to  condemnation  becomes  necessary  the 
Attorney-General  must  proceed  to  ascertain  the  owners  or 
claimants  of  the  premises  embraced  in  the  survey  by  making 
a  publication  describing  the  land  embraced  in  the  survey, 
with  a  notice  that  the  same  has  been  taken. 

The  effect  of  this  is  clearly  stated  later  in  the  statute: 
<^Upon  the  publication  of  the  notice  as  above  directe<l,  the 
Secretary  of  War  may  take  possession  of  the  premises  era 
braced  in  the  survey  and  map  and  proceed  with  the  con- 
structions herein  authorized;"  that  is  to  say,  the  taking  for 
public  use  becomes  with  the  publication  a  completed  act. 

It  is  not  necessary  at  present  to  enumerate  the  detailed 
provisions  relating  to  ascertainment  of  the  value;  for  it  must 
be  plain  to  any  one  that  while  the  fifth  amendment  to  the 
Constitution  says  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  the  taking  and  the 
compensation  are  distinct  acts.  They  are  certainly  distin- 
guished in  this  statute,  for  it  is  made  lawful  for  the  Secretary 
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of  War  to  take  possession  a  year  before  title  vests  by  reason 
of  failure  to  file  a  petition  in  the  Court  of  Claims,  and  entirely 
independent  of  the  time  that  may  be  occupied  by  the  ap- 
praisers and  the  Court  of  Claims  in  ascertaining  what  the 
compensation  of  those  who  have  appeared  shall  be.  As  is 
said  in  Kramier  v.  Cleveland  and  Pittsburgh  Railroad  Com 
pany^  (5  Ohio  St.,  140,  146),  ^^It  requires  no  judicial  con- 
demnation to  subject  private  property  to  public  use.  Like 
the  power  to  tax,  it  resides  in  the  legislative  department  to 
whom  the  delegation  is  made.  It  may  be  exercised  directly 
or  indirectly  by  that  body."  Deuio,  J.,  in  People  v.  Smith  (21 
N.  Y.,  695),  says :  "  The  power  resides  in  the  legislature.  It 
may  be  exercised  by  means  of  a  statute  which  shall  at  once 
designate  the  property  to  be  appropriated  and  the  purpose  of 
the  appropriatiou,  or  it  may  be  delegated  to  public  officers." 

As  to  the  separation  in  point  of  time  between  the  taking 
and  payment,  Cooley  says  (p.  660):  "When  the  property  is 
taken  directly  by  the  State,  or  by  an^'  municipal  corporation 
by  State  authority,  it  has  been  repeatedly  held  not  to  be  es 
sential  to  the  validity  of  a  law  for  the  exercise  of  the  right  of 
emiueut  domain  that  it  should  provide  for  compensation 
before  the  actual  appropriation.  It  is  sufficient  if  provision 
is  made  by  the  law  by  which  the  party  can  obtain  compensa- 
tion and  that  an  impartial  tribunal  is  provided  tor  assessing 
it.  The  decisions  on  this  point  assume  that  when  the  State 
has  provided  a  remedy  by  resort  to  which  the  party  can  have 
his  compensation  assessed  adequate  means  are  afforded  for 
its  satisfaction,  since  the  property  of  the  municipality  or  of 
the  State  is  a  fund  to  which  he  can  resort  without  risk  of 
loss." 

I  think  I  have  said  enough  to  answer  the  first  question  of 
Msgor  Lydecker,  which  is,  in  substance,  "  whether  work  on  a 
certain  portion  must  be  delayed  until  Congress  shall  appro- 
priate a  sum  equal  to  the  assessed  value  of  the  laud  needed  f 

The  second  question  is :  "  Can  proceedings  looking  to  the 
condemnation  of  land  for  the  reservoir  be  commenced  in  ad- 
vance to  those  looking  to  the  condemnation  of  lands  required 
for  the  aqueduct  extension  and  the  dam  at  Great  Falls!  " 

In  the  preliminary  stages  I  think  not.  It  seems  to  me  the 
statute  contemplates  but  one  survey  and  map,  but  one  pub- 
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lication  by  the  AttorDey-Oeneral,  and  bat  one  day  which 
Ahall  bar  the  right  of  petition  in  the  Court  of  Claims. 

The  work  along  the  whole  line  need  not  be  contemporaneous, 
and  the  AttorneyOeneral  may  hand  to  the  appraisers  from 
time  to  time  descriptions  of  separate  tracts,  but  the  notice  of 
the  Attorney-Geueral  must  contain  a  description  of  the  entire 
tract  or  tracts  of  land  in  the  survey. 

Compliance  with  tiie  requirements  of  the  statute  seem  to 
require  that  a  single  map  or  survey  of  the  entire  land  to  be 
occupied  by  the  improvements  shonld  be  furnished  to  the 
Attorney-General  with  a  description  of  the  premises  suffi- 
ciently definite  to  inform  owners  or  claimants  along  the  line 
of  improvements  of  the  land  desired.  And  this  survey  and 
description  will  define  the  bounds  within  which  the  Secretary 
of  War  by  his  officers  are  by  law  permitted  and  directed  to 
enter. 

Whether  the  appraisers  will  be  called  upon  to  assess  the 
value  of  water  rights,  or  whether  compensation  for  the  direct 
injury  to  property  rights  by  reason  of  the  United  States  taking 
water  from  the  stream  is  to  be  ascertained  solely  by  the 
Court  of  Claims,  is  a  question  to  be  considered  when  it  arises. 
The  inquiries  presented  relate  only  to  the  Secretary  of  War 
to  enter  upon  construction  of  improvements.  This  right  be- 
coming absolute,  as  I  have  pointed  out,  upon  publication  of 
the  statutory  notice,  I  have  confined  my  discussion  of  the 
statute  to  the  steps  antecedent  to  the  publication. 

The  papers  inclosed  are  herewith  returned. 
Very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Seoretart  of  War. 


BRIG  GENERAL  ARMSTRONG. 

Upon  the  case  stated:  Advised  that  Samuel  C.  Reid.Jr.yis  not  entitled 
to  reoeiye  the  nnpaid  balance  lying  in  the  Treasury  for  the  benefit  of 
the  owners  and  crew  of  the  brig  Oeneral  ArtMirong. 

Department  of  Justioe, 

July  1, 1883. 
Sir:  I  have  considered  the  question  submitted  by  your 
communication  of  the  15th  June  ultimo,  namely,  whether 
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Mr.  Samuel  G.  Beid,  jr.,  is  entitled  to  receive  the  unpaid 
balance  lying  in  the  Treasary  at  your  credit  for  the  benefit 
of  the  ^<  captain,  owners  and  crew  "  of  the  brig  General  Arm- 
strong^ and  am  of  opinion  that  Mr.  Eeid  is  not  entitled  to 
receive  this  money.  I  will  consider  the  qnestion  first  as  to 
the  owners  of  the  brig  and  next  as  to  the  officers  and 
crew. 

As  to  the  owners :  I  am  of  opinion  that  the  assignment  by 
them  to  Samuel  C.  Beid,  sr.,  dated  the  12th  of  September, 
1835,  created,  in  legal  effect,  a  personal  trust  in  the  assignee 
for  the  benefit  of  the  owners  as  to  one-half  the  claim.  The 
instrument  contains  no  grant  of  power  to  the  assignee  to 
transfer  this  trust  to  another,  and  therefore  the  assignment 
of  Beid,  senior,  to  Beid,  junior,  was  wholly  without  effect 
in  so  far  as  it  attempted  to  devolve  the  trust  from  the  one 
to  the  other.  ^^  The  office  and  duties  of  a  trustee  being  mat- 
ters of  confidence,"  says  Mr.  Hill,  **  can  not  be  delegated  by 
him  to  another,  unless  an  express  authority  for  that  purpose 
be  conferred  on  him  by  the  instrument  creating  the  trust" 
(Hill  on  Trustees,  175).  We  look  in  vain  for  any  such  au- 
thority in  the  assignment  of  September  12,  1835.  Certainly 
it  can  not  be  deduced  from  the  power  to  Beid,  senior,  ^^  to 
make  such  compromises  and  agreements  as  he  might  deem 
proper" — the  only  language  in  the  instrument  granting  un- 
defined powers. 

As  to  the  officers  and  crew :  with  the  exception  of  the 
captain  of  the  brig  (Beid,  senior,  as  to  whom  there  is  no 
question),  Beid,  junior,  does  not  hold  any  express  grant  of 
authority  to  receive  their  shares  of  the  money,  and  1  do  not 
think  any  authority  in  that  behalf  can  be  implied  from  their 
conduct,  which  is  entirely  consistent  with  an  intention  on 
their  part  to  stand  aloof  and  profit  by  the  exertions  of  others, 
without  contributing  anything  to  the  common  object  them- 


The  utmost  that  Beid,  junior,  can  claim  as  to  them  is  to 
be  compensated  out  of  their  part  of  the  fund,  on  the  principle 
that  no  man  shall  enrich  himself  at  the  cost  of  another — ^the 
principle  on  which  courts  of  equity  proceed  in  charging  a 
fund  in  which  a  number  are  interested  with  a  reasonable 
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allowance  for  the  coansel  of  the  energetic  few  who  have  pro- 
daced  the  funds. 
I  have  the  honor  to  be,  sir,  yoar  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Fbedebiok  T.  Fbelinqhuysen, 

Secretary  of  State. 


TIMBER  DEPREDATIONS. 

The  provisionB  in  seotion  2  of  the  act  of  April  30,  1878,  chapter  76^ 
requiring  moneys  collected  for  depredations  npon  the  pablic  lands  to 
be  covered  into  the  Treasnry,  in  effect  modifies  section  4751,  Bevidied 
Statutes,  only  as  to  that  part  of  the  penalties,  etc.,  recovered  which 
was  payable  under  the  latter  section  to  the  Secretary  of  the  Navy ;  it 
does  not  affect  the  part  payable  thereunder  to  iu formers. 

Section  5  of  tbe  act  of  June  3,  1878,  chapter  151,  applies  to  the  Pacific 
St4ites  and  Washington  Territory,  and  repeals  section  4751,  Revised 
Statutes,  only  so  far  as  concerns  such  States  and  Territory. 

Department  of  Justice, 

July  19,  1883. 

Sir  :  Yoars  of  the  16th  instant  incloses  a  note  addressed 
to  yonrself  from  tbe  United  States  attorney  for  eastern 
Michigan,  which  informs  you  that  certain  fines  under  sec- 
tion 2461,  Revised  Statutes,  are  now  in  the  registry  of  the 
district  court  for  his  district,  and  that  he  supposes  them  to 
be  distributa^ile  under  your  direction  (to  the  informer,  etc.) 
under  section  4751. 

You  also  inclose  certain  letters  upon  the  same  subject 
from  the  files  of  your  Department  (dated  September  12, 1879, 
September  3,  1880,  and  October  14,  1880),  in  the  course  of 
which  the  Solicitor  of  the  Treasury  intimates  a  doubt  whether 
section  4751  has  not  been  in  effect  repealed  by  the  act  of 
April  30,  1878  (chap.  76,  sec.  2),  such  doubt  being,  as  he 
says,  somewhat  affected  by  the  circumstance  that  this  section 
was  subsequently  (act  of  June  3,  1878,  chap.  151,  sec  5) 
expressly  repealed  as  to  certain  States  only. 

Upon  the  whole  matter  you  ask  how  far  your  powers 
under  section  4751  have  been  modified  by  subsequent  legis- 
lation, the  practical  question  being  that  as  to  distribution 
presented  above,  in  eastern  Michigan. 
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As  my  attention  has  not  been  called  to  any  subsequent  leg- 
islation other  than  the  acts  of  1878  cited  in  your  letter,  I 
will  confine  what  I  have  to  say  to  their  operation  only. 

Section  4751  makes  a  three-fold  provision  as  to  its  subject- 
matter,  «.  €.f  depredations  upon  timber  standing  upon  the 
public  lands:  (1)  suits  therefor  shall  be  under  the  direction 
of  the  Secretary  of  the  Navy ;  (2)  one-half  of  any  penalties, 
etc.^  recovered  shall  be  paid  to  informers,  and  the  other  half 
to  the  Secretary  of  the  N»ivy;  and  (3)  the  Secretary  is  au- 
thorized to  mitigate  penalties,  etc.,  so  incurred. 

Thereupon  the  act  of  April,  1878,  provided  *Hhat  all 
moneys  heretofore,  and  that  shall  hereafter  be,  collected  for 
depredations  upon  the  public  lauds  shall  be  covered  into  the 
Treasury  of  the  United  States  as  other  moneys  received  from 
the  sale  of  public  lands "  (Sup.  ICev.  Stat.,  316),  and  the 
act  of  June  3, 1878  (Sup.  Kev.  Stat.,  328)— the  main  pur- 
port of  which  was  to  provide  for  th^ sale  of  the  public  timber 
lands  in  the  Pacific  States  and  Washington  Territory — after 
repeating  the  provision  just  quoted  for  all  sales  so  to  be 
made,  goes  on  immediately  thereafter  to  expressly  repeal 
section  4751  so  far  as  concerns  such  States  and  Territory. 

Referring  to  the  three-fold  operation  of  section  4751  above 
mentioned,  it  is  plain  that  it  is  not  repealed  by  the  act  of 
April,  1878.  For  instance,  this  latter  enactment  does  not 
touch  the  powers  of  the  Secretary  as  regards  the  superin- 
tendence of  suits,  or  the  mitigation  of  penalties.  The  opinion 
of  the  Attorney-General  of  February  17, 1882,  referred  to  by 
yon^  goes  upon  this  view,  although  it  is  one  only  incidental 
to  the  point  which  he  there  discusses. 

I  am  now  asked  in  effect  how  far  this  act  modifies  the  pro- 
vision designated  above  as  *'  (2)". 

In  my  judgment  it  applies  only  to  that  part  of  the  penalty 
which  is  payable  to  the  Secretary. 

Since  the  year  1831,  when  the  provisions  of  section  4751 
were  first  enacted,  it  has  become  the  general  policy  of  the 
United  States  to  require  that  all  moneys  collected  in  behalf 
of  the  United  States  shall  be  paid  into  the  Treasury  (Rev. 
Stats,  sec.  3617.)  Some  exceptions  thereto,  not  depending 
upon  any  special  reason,  which  here  and  there  had  escaped 
attention,  are  gradually  disappearing.  I  regard  the  provis- 
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ion  of  the  above  act  of  1878  merely  as  patting  an  end  to  one 
of  these  exceptions. 

This  is  the  more  evident  from  the  oircamstanoe  that  it  op- 
erates expressly  upon  all  collections  theretofore^  as  well  as 
upon  those  theref^fter.  As  the  legislatnre  conld  not  have 
meant  todistnrb  the  informer's  rights  in  the  former  oases  at 
all  events  in  many  of  them — it  appears  that  they  were  not 
advertent^  or  therefore  referring^  to  snch  rights  in  any  ease. 

So  that  what  is  meant  Is,  that  so  much  of  snch  moneys  as 
is  collected /or  the  United  States  shall  be  paid  into  the  Treas* 
ury^  and  not,  as  theretofore,  to  the  Secretary,  The  emphasis 
is  npon  the  disposal^not  the  proportion — of  certain  moneyed 
interests  of  the  United  States. 

That  this  is  the  triie  interpretation  appears  also  from  a 
corresponding  passage  in  the  act  of  June,  1878,  where,  al- 
though section  4751  is  expressly  reipealedi  yet  express  provis- 
ion (ex  abundanti)  is  added  as  to  the  payment  into  the  Treas- 
ury  of  the  proceeds  of  the  sales  therein  ordered :  as  if  it  had 
not  been  enough  to  repeal  the  provision  which  gave  what 
had  been,  to  a  certain  extent,  the  equivalents  of  such  pro- 
ceeds to  the  Seoretaryj  but  were  necessary  also  to  direct  ex- 
pressly that  the  proceeds  themselves  shall  follow  the  general 
direction  of  public  moneys. 

The  two  acts  of  1878,  therefore,  have  their  distinct  opera- 
tions; that  of  April  applying  to  the  whole  country,  and 
merely  directing  that  whatever  moneys  vest  in  the  United 
States  under  section  4751  shall  thereafter  be  paid  into  the 
Treasury ;  that  of  June  applying  to  certain  localities  only, 
and  for  them  entirely  annulling  section  475 L  adding  also  a 
proviso  that  any  moneys  which  might  arise  from  the  methods 
therein  devised  as  substitutes  for  those  referred  to  in  section 
4751  should  (in  like  manner)  be  paid  into  the  Treasury, 
Very  respectfiilly, 

S.  F.  PHILLIPS, 
Acting  Attorney- Ctenerak 

The  SSOBETARY  OF  THE  NAYY. 
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CLAIM  OF  THE  STATE  OF  NEW  YORK. 

The  olAim  of  the  State  of  New  York  tor  reimbursement  of  the  interest 
paid  by  that  State  on  money  borrowed  and  expended  in  enrolling, 
enbeisting,  clothing,  etc.,  its  tioops  employed  to  aid  in  the  sappreesiou 
of  the  rebellion  is  not  allocable  under  the  provisions  of  theaotof  Jaly 
37, 1861,  chapter  21. 

To  eonstrae  the  provisions  of  that  act  so  as  to  inolude  a  claim  for  inter- 
est thus  paid  wonld  be  giving  them  a  meaning  mnch  broader  than  that 
which  has  in  practice  been  given  other  legislation  of  like  character, 
or  than  seems  to  be  warranted  by  any  sound  rule  of  interpretation. 

Department  of  Justice, 

July  23,  1883. 

Sir  :  Your  letter  of  the  7th  of  Jane,  1882,  and  the  papern 
which  accompanied  it,  present  for  my  consideration  the  fol- 
lowing qaeation :  Whether  the  claim  of  the  Scate  of  New 
York  for  interest  paid  by  that  State  on  money  borrowed  and 
expended  in  enrolling,  subsisting,  clothing,  etc.,  its  troops 
employed  to  aid  in  the  suppression  of  the  rebellion  is  within 
the  provisions  of  the  act  of  July  27,  1861,  entitled  ^^An  act 
to  indemnify  the  States  for  expenses  incurred  by  them  in 
defense  of  the  United  States."  Delay  in  answering  this 
question  has  been  occasioned  mainly  by  the  demands,  from 
time  to  time,  of  other  business  that  seemed  to  require  imme- 
diate attention.  I  have  now  the  honor  to  submit  my  views 
thereon. 

The  act  of  July  27,  1861,  provides :  <<  That  the  Secretary 
of  the  Treasury  be  and  he  is  hereby  directed,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  to  pay 
to  the  Governor  of  any  State,  or  to  his  duly  authorized 
agents,  the  costs,  charges,  and  expenses  properly  incurred 
by  such  State  for  enrolling,  subsisting,  clothing,  supplyiug, 
arming,  equipping,  paying,  and  transporting  its  troops  em- 
ployed in  aiding  to  suppress  the  present  insurrection  against 
the  United  States,  to  be  settled  upon  proper  vouchers,  to  be 
filed  and  passed  ui)on  by  the  proper  accounting  officers  of 
the  Treasury."  By  a  resolution  passed  March  8,  1862,  the 
above  provision  is  to  be  construed  to  apply  to  expenses  in- 
curred 88  well  after  as  before  the  date  o(  the  approval  thereof. 

Under  this  legislation  the  State  of  New  York  has  already 
been  reimbursed  the  amount  of  money  which  was  expended 
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by  it  for  the  objects  specified  ia  the  act  of  1861,  exclasive  of 
interest  paid  oq  the  money  so  expended,  all  of  which  the 
State  was  compelled  to  borrow.  Sach  interest  formed  an 
item  in  the  account  rendered  by  the  State,  but  was  not  al- 
lowed in  the  adjustment  thereof  made  at  the  Treasury,  the 
accounting  officers  not  regarding  it  as  admissible  under  the 
statute.  On  the  part  of  the  State,  however,  it  is  urged  that 
the  interest  mentioned  properly  constitutes  a  part  of  the 
^' costs,  charges,  an<i  expenses  "incurred  for  the  objects  above 
referred  to,  within  the  meaning  of  said  act. 

According  to  the  construction  originally  adopted,  and  thus 
far  uniformly  acted  upon,  in  settling  the  claims  of  States 
under  the  act  of  July  27, 1861,  the  provisions  thereof  extend 
only  to  such  outlays  by  the  State  as  were  made  directly  and 
specifically  on  account  of  ^<  enrolling,  subsisting,  clothing, 
supplying,  arming,  equipping,  paying,  and  transporting  its 
troops;"  and  as  payments  made  by  the  State  on  account  of 
interest  upon  a  loan  to  itof  the  money  thus  expended,  though 
the  expenses  incurred  for  those  objects  were  indirectly  and 
in  a  general  way  augmented  thereby,  are  not  strictly  outlays 
of  the  above  character,  such  payments  do  not  come  within 
the  scope  of  the  act. 

This  interpretation  accords  with  that  which  prevailed  in 
the  execution  of  similar  provisions  under  which  States  were 
re-imbursed  for  advances  made  by  them  during  the  war  of 
1812  and  other  subsequent  wars. 

By  the  act  of  April  21),  1816,  chapter  160,  an  appropriation 
was  made  ^'  for  defraying  the  expenses  incurred  by  calling 
out  the  militia  during  the  late  war,"  in  addition  to  the  sums 
theretofore  appropriated  to  that  object,  which  was  applied 
to  the  reimbursement  of  States  for  advances  to  meet  such 
expenses.  By  th  e  act  of  March  3, 1817,  chapter  86,  an  appro- 
priation was  made  *^for  the  payment  of  balances  due  to  cer- 
tain States  on  acount  of  disbursements  for  militia  employed  in 
the  service  of  the  United  States  during  the  late  war."  And 
by  the  act  of  April  20, 1818,  chapter  109,  an  appropriation 
was  made  <*  for  the  payment  of  balances  due  several  States, 
on  an  adjustment  of  their  accounts,  for  expenses  incurred  by 
calling  out  the  militia  <luring  the  late  war."  Although  in 
each  of  these  provisions  very  general  and  comprehensive 
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terms  are  employed,  yet  they  were  not  constraed  to  aathor- 
ize  the  re-imbarsement  of  expenditures  made  by  the  States 
on  accoant  of  interest,  and  no  claims  for  snch  expeuditures 
were  allowed  thefeunder.  Congress  snbseqneutly  provided 
for  these  claims  by  special  legislation  (thus  impliedly  recog- 
nizing the  construction  given  the  general  provisioos  as 
above),  and  prescribed  certain  rules  for  their  adjustment  (see 
act  of  March  3,  1825,  chapter  1(^;  May  13,  1826,  chapter  39; 
May  20, 1826,  chapter  77;  May  22, 1826,  chapter  151 ;  March 
3, 1827,  chapter  79;  March  22,  1832,  chapter  51). 

So  by  the  act  of  August  11,  1842,  chapter  127,  an  amount 
was  appropriated  <^to  the  payment  and  in<lemnity  of  the 
State  of  Georgia,  for  any  money  actually  paid  by  said  State 
on  account  of  necessary  and  proper  expenses  incurreil  by 
said  State  in  calling  out  her  militia,"  during  the  Seminole, 
Cherokee,  and  Creek  campaigns,  in  the  years  1835  to  1838; 
and  by  the  act  of  August  16, 1842,  chapter  178,  the  Secretary 
of  War  was  directed  to  audit  and  adjust  the  claims  of  the 
State  of  Alabama  ^^  for  moneys  advanced  and  paid  by  said 
State  for  subsistence,  supplies,  aud  services  of  local  troops 
called  into  service  by  aud  under  the  authorities  of  said  State," 
et4i.j  during  the  Creek  and  Seminole  hostilities.  Under 
neither  of  these  acts  were  allowances  made  for  advances  on 
account  of  interest  But  by  the  act  of  January  26,  1849, 
chapter  25,  in  the  case  of  Alabama,  and  by  the  act  of  March 
3,  1851,  chapter  35,  in  the  case  of  Georgia,  Congress  made 
special  provision  for  such  allowances  under  rules  »nd  accord- 
ing to  rates  there  prescribed. 

By  a  resolution  of  Congress  passed  March  3,  1847,  a  pro- 
vision was  made  for  refunding  to  the  several  States,  etc,  the 
amount  of  expenses  incurred  by  them  in  organizing,  sub- 
sisting, and  transporting  volunteers  previous  to  their  being 
mustered  and  received  into  the  service  of  the  United  States" 
lor  the  Mexican  war.  This  provision,  it  would  seem,  was 
not  regarded-as  authorizing  re-imbnrsement  for  interest  paid 
upon  moneys  expended  for  those  purposes  ;  since  it  was  ap- 
parently deemed  necessary,  in  order  to  authorize  such  re-im- 
bursement,  to  provide  therefor  by  further  legislation,  which 
is  found  in  the  amendatory  act  of  June  2, 1848,  chapter  00. 

Undoubtedly  the  interest  paid  by  the  State  of  New  York 
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on  money  borrowed  and  applied  to  the  object  specified  in 
the  act  of  Jaly  27, 1861,  forms  a  part  of  the  harden  borne  by 
that  State  for  the  general  public  defense,  and  constitates  a 
jast  charge  against  the  United  States;  and  the  obligation  to 
re-irobnrse  for  payments  of  that  kind,  made  under  similar  cir- 
cumstances, has  frequently  been  recognized  by  Congress,  as 
appears  by  statutes  above  cited.  But  to  constine  the  pro- 
visions of  that  act  so  as  to  include  such  expenditures  would 
be  giviqg  tbcm  a  meaning  much  broader  than  that  which 
has,  in  practice,  been  given  other  legislation  of  like  character 
and  purpose  or  than  seems  to  be  warranted  by  any  sound 
rule  of  interpretation.  Where  a  payment  from  the  Treasury 
is  claimed  under  a  statute,  the  paymint,  in  order  to  be  al- 
lowed, should  appear  to  be  authorized  either  expressly  or  by 
very  clear  implication  (9  Opin.,  59).  The  language  of  the  act 
under  consideration,  viewed  with  reference  to  claims  based 
npon  expenditure  for  interest,  does  not  satisfy  that  require- 
ment; for  while  no  authority  to  re-imburse  the  States  for  in- 
terest paid  by  them  is  expressly  conferred  thereby,  such  au- 
thority is  not  clearly  to  be  implied  therefrom.  Indeed,  the 
absence  of  any  provision  in  the  act  expressly  authorizing  re- 
imbursement for  interest  rather  gives  rise  to  the  implication 
that  such  re-imbnrsement  was  hot  meant  to  be  allowed  there- 
nnder,  as  in  other  similar  cases  re-imbursement  for  interest 
has  generally  been  made  the  subject  of  express  authorization 
where  Congress  intended  its  allowance. 

I  am  accordingly  of  the  opinion  that  the  claim  of  the  State 
of  New  York,  referred  to  in  the  question  submitted,  does  not 
come  within  the  provisions  of  the  act  of  July  27,  1861. 
Very  respectfully,  yonr  ol>edient  servant, 

BENJAMIN  HAURIS  BREWSTER. 

Hon.  OHABLES  J.   FOLGEB, 

Secretary  of  the  Treaeury. 
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A  tng-boat,  used  for  tbe  purpose  and  in  the  manner  stated  in  the  opinion, 
can  not  be  called  a  *'  passenger  vessel''  or  "  a  vessel  carrying  passen- 
gers," within  the  provisions  of  sections  4464  to  4469,  Revised  Statutes. 

Department  of  Justice, 

July  26,  1883. 

Sib  :  Yoars  of  the  24th  has  been  received  and  cousidered. 
It  states  the  foUowiDg  case  and  questions : 

^<  A  steam-vessel  used  in  the  harbor  of  New  York  City  for 
the  purpose  of  towing  other  vessels  to  and  fro  has  taken  on 
board  from  time  to  time  the  masters  of  the  vessels  thus 
towed,  and  sometimes  one  or  more  members  of  the  crew  of 
such  vessels,  and  has  conveyed  them  from  the  shore  to  the 
vessels,  or  vice  versa.  No  special  compensation  has  been  re- 
ceived for  so  doing.  It  has  been  a  gratuity  or  favor  to  the 
persons  thus  carried.  Is  such  a  tug  within  the  provisions  of 
the  United  States  Revised  Statutes  relating  to  the  carriage 
of  passengers  on  steam-vessels  (sees.  4464  to  4469  inclusive)  t 
Can  she  be  called  a  passenger  vessel  or  a  vessel  carrying 
passengers  V 

1  have  also  in  this  connection  read  the  opinion  of  a  former 
Solicitor  of  the  Treasury  (December  19,  1874),  transmitted 
by  you. 

I  entirely  agree  with  the  view  intimated  by  you,  that  the 
tug-boat  in  question  can  not  be  called  a  '^  passenger  vessel" 
or  ^^a  vessel  carrying  passengers,"  within  the  statutory  pro- 
visions to  which  you  refer. 

I  believe  that  I  need  not  detain  you  by  any  discussion  of 
this  matter. 

With  great  respect, 

S.  F.  PHILLIPS, 
Acting  Attomey-OenerdL 

The  Sbosetabt  op  thb  Treasury. 
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Reoonsideration  of  opioion  of  July  1, 1883  {amU,  p.  590),  and  oonolnsion 
there  reaohed|  respecting  the  claim  of  Mr.  8.  C.  Reid,  jr.,  reaffirmed. 

Department  op  Justice, 

July  31, 1883. 

Sir  :  I  have  carefally  reconsidered  my  opinion  on  the  case 
presented  by  your  communication  of  the  15th  Jane  altimo 
in  the  light  of  the  arguments  submitted  by  Mr.  S.  G.  Beid, 
dated  the  18th  of  July  current,  and  see  no  reason  to  change 
my  opinion. 

The  claim  of  Mr.  Beid  to  receive  the  money  in  qnestion  as 
the  assignee  or  attorney  of  the  owners  of  the  brig  Oenerai 
Armstrong  must  fail,  unless  it  can  be  shown  that  Capt  S. 
C.  Held  had  power  under  the  assignment  to  him  by  the 
owners  of  the  brigade,  dated  the  12th  of  September,  1835,  to 
devolve  upon  another  the  trusts  and  confidences  reposed 
in  him  by  that  instrument. 

It  may  be  observed,  before  discussing  the  terms  of  the 
assignment,  that,  as  its  effect  was  to  give  Captain  Eeid  un- 
reserved control  over  the  interest  assigned,  binding  the 
assignors  to  accept  any  adjustment  he  might  see  fit  to  make, 
it  would  seem  to  be  reasonable  in  expounding  the  writing  to 
require  that  the  asserted  intention  to  give  the  trustee  named 
the  power  to  transfer  the  delicate  and  important  trusts  con- 
fided to  him  should  be  plainly  manifested. 

Mr.  Beid's  pretension  to  receive  this  money  as  assignee  of 
Captain  Beid  is  based  entirely  on  the  fact  that  the  assignment 
of  September,  1835,  to  Captain  Beid  is  to  him, ''  his  heirs  and 
assigns,  forever."  The  presence  ot  these  words  *'  heirs  and 
assigns "  he  considers  sufficient  to  have  warranted  Captain 
Beid  in  devolving  upon  him  the  trusts  and  powers  of  the 
assignment. 

It  is  clear  to  my  mind,  however,  that  the  terms  '<  heirs  and 
assigns"  were  used  for  no  such  purpose  in  that  instrument, 
but  were  emploj^ed  merely  as  words  of  limitation,  to  denote 
the  measure  of  the  interest  assigned,  and  to  manifest  an  in- 
tention to  transfer  all  the  rights  the  assignors  had  in  the 
premises. 
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An  examination  of  the  whole  instrament  leaves  no  room 
for  doubt,  in  my  opinion,  that  this  view  is  correct. 

In  the  first  place,  the  real  consideration  of  the  assignment 
is  '^  the  undertaking  of  Samuel  O.  Reid,  of  New  York,  to  bear 
all  the  expenses  and  charges  and  to  perform  all  necessary 
serviccR  for  the  collection  of  the  demands  hereafter  men- 
tioned," and  it  was  to  induce  the  performance  of  that  consid- 
eration by  Beid  alone  that  the  assignment  was  made  to  him, 
^^  his  heirs  and  assigns,  forever." 

But  the  assignment  to  Oaptain  Beid,  ^<  his  heirs  and  as- 
signs," is  made  expressly  subject  to  the  payment  to  the  par- 
ties interested  of  the  one-half  of  any  money  <^  that  he  may 
receive  for  or  on  account  of  said  vessel ; "  which  is  a  some- 
what remarkable  provision  if  Mr.  Beid's  theory  is  correct, 
seeing  that  it  was  to  be  expected,  in  that  case,  that  the  as- 
signment would  be  made  subject  to  the  payment  not  only  of 
one-half  of  the  money  to  be  received  by  Captain  Beid  him- 
self but  of  the  money  that  might  possibly  be  received  by  his 
heirs  or  assigns.  The  absence  of  any  such  reference  to  the 
heirs  or  assigns  of  Captain  Beid  is  full  of  significance. 

But  the  omission  of  all  mention  of  the  heirs  or  assigns  of 
Captain  Beid  in  the  concluding  paragraph  of  the  assignment 
is  conclusive.  It  is  in  these  words :  ^^  We  further  authorize 
the  said  Samuel  C.  Beid,  irrevocably  as  our  attorney  and 
agent,  to  take  such  legal  proceedings  in  the  premises  and  to 
receive  such  moneys  and  make  compromises  and  agreements 
as  to  him  may  seem  meet  and  proper."  It  is  much  more 
than  improbable  that  the  grant  of  these  enumerated  powers 
would  have  been  restricted  to  Oaptain  Beid  alone,  if  the 
grantors  had  contemplated  the  possibility  that  his  heirs  or 
assigns  might  be  called  on  to  exercise  them. 

But  there  is  still  another  view  that  seems  to  be  absolutely 
fatal  to  Mr.  Beid's  claim.  Admitting  his  pretension  that  it 
is  within  the  purview  of  the  assignment  that  the  heirs  or  as- 
signs of  Captain  Beid  might  be  required  to  execute  its  pow- 
ers and  trusts,  it  is  manifest  that  the  possibility  of  their 
being  called  on  for  that  purpose  is  entirely  dependent  on  Cap- 
tain Beid's  dying  without  having  accomplished  the  object  of 
the  assignment;  for  it  is  impossible  to  suppose  that  the  par- 
ties interested  could  have  intended  that  Captain  Beid  should 
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have  power  to  transfer  these  delicate  personal  trusts  to  any 
body  in  his  life-time.  It  woald  be  strange,  in  the  absence  of 
very  explicit  language,  to  impute  to  the  parties  interested  in 
these  delicate  trusts  the  intention  to  empower  their  trustee, 
especially  chosen  for  his  personal  character  and  qualifica- 
tions, to  abdicate  the  trusts  in  his  life-time  at  his  option  and 
turn  them  over  to  any  person  he  might  see  fit.  As  was  said 
by  Lord  Laugdale  in  the  case  of  TiUey  v.  Wolstenholme  (7  Bea- 
van,  435),  it  is  not  reasonable  to  suppose  that  the  author  of 
the  trust  intended  it  should  be  transferred  to  a  trustee  not 
especially  trusted  and  chosen  until  after  the  death  of  the 
trustee  who  was  especially  trusted  and  chosen. 

But  the  argument  of  Mr.  Beid  proves  too  much,  for  if  it  is 
sound  as  to  the  assigns  of  Captain  Beid,  it  follows  by  parity 
of  reason  that  it  must  have  been  in  the  contemplation  of  the 
authors  of  the  trust  in  question  that,  in  case  Captain  Beid 
should  die  without  making  an  assignment  of  the  trust,  the 
persons  at  the  time  of  his  death  answering  to  the  description 
of  his  heirs,  whoever  they  might  be,  feme  coverts,  infants, 
idiots,  or  lunatics,  should  assume  the  important  and  delicate 
responsibility  of  negotiating  a  settlement  of  theclaim.  Surely 
an  interpretation  which  leads  to  such  a  result  can  not  be 
sound. 

It  may  be  questioned  whether  the  booksfhmish  an  instance 
where  trusts  of  the  character  of  those  committed  to  Captain 
Beid  have  been  made  assignable  by  the  trustee.  I  am  in- 
clined to  think  that  it  will  be  found  that  the  cases  in  which 
such  a  x)ower  has  been  given  the  trustee  involve  trusts  of  a 
character  largely  ministerial. 

As  to  the  arguments  founded  on  the  language  of  the  act 
of  Congress  touching  the  claim  growing  out  of  the  destruc- 
tion of  the  Oeneral  Armstrong^  it  is  sufficient  to  say  that  Mr. 
Beid's  rights  and  x>owerrt  as  assignee  of  Captain  Beid  derive 
no  increase  from  that  source,  it  being  entirely  foreign  to  the 
purpose  of  that  act  to  interfere  with  the  contract  relations 
of  the  claimants,  their  agents  and  assigns. 

Passing  now  to  the  question  of  Mr.  Beid's  authority  to 
receive  the  money  coming  to  the  officers  and  crew  of  the  ves- 
seL  Mr.  Beid  insists  that  he  has  express  authority  from 
them  to  receive  this  money.    In  your  communication  of  the 
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15th  of  June,  ultimo,  presenting  the  case  on  which  my  opinion 
was  askedy  you  say,  ^<  Mr.  Seid,  jr.,  held  no  power  of  attor- 
ney or  assignment  or  anything  in  the  nature  of  such  a  docu- 
ment from  the  officers  and  crew  of  the  vessel.''  Assuming 
this  to  be  correct,  as  I  must,  I  see  no  occasion  for  modifying 
my  opinion  on  this  head. 

As  to  the  question  of  Mr.  Beid's  right  to  be  reimbursed 
for  certain  expenses  incurred  for  the  benefit  of  the  claimants, 
my  opinion  on  this  point  is  given  in  my  reply  to  your  com- 
munication of  the  11th  of  July  current,  which  for  the  first 
time  presented  that  question  to  me. 

I  have  the  honor  to  be,  sir,  very  respectfully, 

BENJAMIN  HABIUS  BBEWSTEB. 

The  Sbobetahy  of  State. 


ARMY  PAYMASTERS'  ACCOUNTS. 

Opinion  of  Jnly  27,  1882  (ante^  p,  246)|  on  certain  qnestions  conceruiug 
paymasten'  aooountii,  lecouaidered. 

A  pay  account  of  Lieutenant  M.,  for  the  month  of  Angnst,  1877  (be 
being  on  duty  within  the  limits  of  the  New  York  pay  district),  was 
paid  by  the  chief  paymaster  at  New  York,  and  soon  afterwards  a 
second  pay  account  ot  Lieutenant  M.  fur  the  same  month  was  paid  by 
another  paymaster  tbeie,  who  had  no  knowledge  of  the  previous  pay- 
ment, nor  was  it  practicable  for  him  to  obtain  such  knowledge:  HM 
that  the  last-mentioned  paymaster  is  not  chargeable  with  the  amount 
BO  paid  by  him,  but  that,  by  virtue  of  the  Army  Regulations  (paragraph 
1006,  Regulations  of  1863 ;  paragraph  1652,  Regulations  of  1881)  he  is 
entitled  to  have  the  same  passed  to  his  credit. 

A  third  account  of  Lieutenant  M.  for  the  same  month  was  paid  to  an  as- 
signee by  a  paymaster  at  Charleston,  S.  C,  the  latter  knowing  that 
Lieutenant  M.  was  not  then  serving  within  the  Charleston  pay  dis- 
trict. Viewing  this  case  in  connection  with  paragraph  1348,  Regula 
tions  of  1863,  and  certain  circulars  from  the  Paymaster-Qeneral's  Office 
mentioned :  Mfild  that  the  payment  of  this  account  was  wholly  un- 
authorized, and  that  the  paymaster  is  properly  chargeable  therewith. 

Department  op  Justice, 

October  11, 1883. 
Bib  :  In  compliauoe  with  your  request  of  the  3d  of  March 
last,  accompanying  which  was  a  letter  of  Maj.  E.  D.  Jad^re 
(retired),  and  other  papers,  I  have  reconnidered,  in  connec- 
tion with  the  additional  information  thereby  furnished,  cer- 
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tain  questions  upon  which  I  had  the  honor  to  commanicate 
to  you  an  opinion  on  the  27th  of  July,  1882. 

It  appears  that  funds  for  the  payment  of  Army  officers 
for  services  within  the  fiscal  year  commencing  July  1, 1877, 
did  not  become  available  until  some  time  in  November,  1877, 
on  the  24th  of  which  month  an  account  of  Lieutenant  M. 
(then  on  duty  within  the  limits  of  the  TSew  York  pay  district) 
for  the  mouth  of  August,  1877,  was  paid  to  an  assignee  by 
the  chief  paymaster  at  New  York ;  that  on  December  4, 1877, 
another  account  of  Lieutenant  M.,  for  August,  1877,  was 
paid  to  an  assignee  by  another  disbursing  officer  there, 
namely,  Paymaster  A.,  who  had  no  knowledge  of  the  previous 
payment  of  the  account,  nor  was  it  practicable  for  him  at 
that  time  to  obtain  such  knowledge  through  official  sources 
of  information;  that  Lieutenant  M.  was  not  then  under  stop- 
page or  other  disability  as  to  pay,  but  that  subsequently, 
ill  March,  1878,  he  deserted  the  service,  indebted  to  the 
United  States  for  overpayment,  etc.,  between  $300  and  $600, 
and  that  Paymaster  A.,  having  been  charged  with  the  amount 
paid  by  hiui  as  aforesaid,  asks  that  the  charge  be  removed. 
And  the  question  hereupon  presented  is,  whether  he  is 
chargeable  with  the  amount  so  paid. 

By  the  Regulations  of  the  Army  (paragraph  1343,  Regula- 
tions of  1803;  paragraph  2378,  Regulations  of  1881),  officers 
are  paid  on  accounts  certified  by  themselves;  and  the  same 
Regulations  provide  that  ^4f  any  account  paid  on  the  certifi- 
cate of  an  officer  to  the  facts  is  afterwards  disallowed  for 
error  of  fact  in  the  certificates,  it  shall  pass  to  thi^  credit  of 
the  disbursing  officer,  and  be  charged  to  the  officer  who  gave 
the  certificate."  (Paragraph  1006,  Regulations  of  1863;  para* 
graph  1652,  Regulations  of  1881.)  Those  provisions,  which 
were  not  brought  to  mf  attention  when  the  before  mentioned 
opinion  was  given,  have  an  important  bearing  upon  the  above 
question. 

The  assignment  by  an  Army  officer  of  his  pay  account  is 
not  prohibited  by  law  (10  (Jpin.,  271).  The  Regulations  of  the 
Army,  however,  forbid  him  to  transfer  it  before  it  is  due. 
(Paragraph  1349,  Regulations  of  1863;  paragraph  2380, 
Regulations  of  lasi). 

(Jpon  consideration,  I  am  of  opinion  that,  under  the  circum- 


TO  THE   SECBETABT   OP   WAR,  605 

ktrnj  Pftyiuftdters'  AceouHts. 


Stances  above  stated,  Paymaster  A.  is  not  chargeable  with 
the  amount  paid  by  him  as  aforesaid,  but  that,  by  virtue  of 
the  before-meutioned  provision  of  the  Army  Begnlations, 
(paragraph  1006,  Begulations  of  1863),  he  is  entitled  to  have 
the  same  passed  to  his  credit. 

It  is  true,  at  the  time  of  such  payment  there  was  nothing 
due  Lieutenant  M.  iu  respect  of  his  service  for  August  (the 
same  having  already  been  paid  for),  and  under  the  appli- 
cation of  general  rules  of  law.  Paymaster  A.  would  be  liable 
for  the  overpayment.  But  the  provision  referred  to  renders 
those  rules  inapplicable  here.  Itoperates  toprotectadisburs- 
iugofficer  from  liability  where  payment  is  made,  as  in  the  case 
of  an  officer's  pay  account,  on  the  faith  of  the  officer's  certifi- 
cate alone,  the  correctness  of  which  the  disbursing  officer 
has  no  reason  to  question,  and  where  the  officer  whose 
account  is  presented  is  not  under  stoppage. 

A  second  question  is  presented  upon  the  following  facts: 
Paymasters  A.  and  B.,  at  New  York,  paid  accounts  of  Lieu- 
tenant M.  for  November,  1877,  B.  on  the  30th  of  November, 
1877,  and  A.  on  the  4th  of  December,  1877.  Each  payment 
was  made  to  an  assignee.  It  is  assumed  that  the  account 
paid  by  B.  had  been  transferred  before  it  became  due,  and 
that  he  must  have  known  this.  It  is  also  assumed  that  the 
account  paid  A.  had  been  transferred  before  it  became  due. 
A.  has  been  charged  with  the  amount  of  the  payment  made 
by  him ;  B.  has  not  been  charged.  The  question  is  whether 
A.  is  liable  for  the  overpayment  for  November. 

The  provision  in  the  Army  Begulations  forbidding  an  offi- 
cer to  transfer  his  pay  account  before  it  is  due  does  not 
have  the  efifect  to  render  void  a  transfer  made  before  the 
account  is  due ;  so  that  the  payment  to  an  assignee  by  B. 
in  the  above  case  was  valid,  for  which  he  has  propei*ly 
received  credit.  The  subsequent  payment  by  A.  of  Lieuten- 
ant M.'8  account  for  November  was  therefore  an  overpay- 
ment; but  the  circumstances  under  which  it  was  made 
appear  to  have  been  no  diftlBrent  from  those  under  which  the 
overpayment  of  the  same  officer's  account  for  August  took 
place.  Accordingly,  on  considerations  already  stated  in 
connection  with  the  latter,  I  answer  the  question  of  A.'s 
liability  for  the  overpayment  for  November  in  the  negative. 
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A  third  account  of  Lieutenant  M.  for  November,  1877, 
was  paid  to  an  assignee  by  Paymaster  C,  at  Gharleston,  S. 
O.,  December  6, 1877,  G.  knowing  that  Lieatenant  M.  was 
not  then  serving  within  the  Charleston  pay  district.  G.  has 
been  charged  with  the  amount  paid  by  him,  and  the  ques- 
tion here  presented  is,  whether  he  is  chargeable  with  the 
overpayment  so  made. 

In  connection  with  this  case  reference  is  made  to  para- 
graph 1348,  Army  Begnlations  of  1863,  and  to  Oircular  No. 
15  f^om  the  Paymaster  General's  OflBce,  dated  June  18, 1864 ; 
Circular  No.  49  from  the  same  ofiQce,  dated  August,  9  1865 ; 
Circular  No.  53,  from  the  same  ofiQce,  dated  January  29, 
1867,  reissued  March  5, 1869. 

Paragraph  1348  of  the  Begnlations  of  1863  provided :  <^  As 
far  as  practicable  officers  are  to  draw  their  pay  from  the 
paymaster  of  the  district  where  they  may  be  on  duty.*'  The 
circulars  cited  were  intended  to  enforce  a  strict  compliance 
with  that  regulation,  in  order  the  better  to  guard  against 
double  payments  and  frauds. 

Viewed  in  connection  with  paragraph  1348  and  the  circu- 
lars referred  to,  I  think  the  payment  by  G.,  as  above,  was 
wholly  unauthorized,  and  that  he  is  properly  chargeable 
therewith.  The  assignee  of  an  officer's  pay  account  must  be 
deemed  to  take  it  subject  to  the  same  restrictions  respecting 
the  place  of  payment  to  which  the  officer  himself  is  subject, 
and  a  disbursing  officer  who,  disregarding  such  restrictions, 
pays  the  assignee,  does  so  at  his  own  risk. 

Paymasters  A.  cmd  B.,  at  New  York,  each  paid  to  an  as- 
signee an  account  of  Lieutenant  M.  for  December,  1877,  ou 
the  last  day  of  that  month.  A  third  account  of  Lieutenant 
M.  for  that  month  was  presented  at  a  later  date  to  B.,  but 
payment  was  declined.  The  circumstances  under  which  the 
above  payments  were  made  appear  to  be  similar  to  those 
under  which  the  overpayments  at  New  York  of  Lieutenant 
M.'s  accounts  for  August  and  November  were  made.  Here- 
upon it  is  inquired:  Shall  A.  or  B.,  or  both  A.  and  B.,  be 
charged  with  the  double  payment  for  December  f 

In  answer  to  this,  I  submit  tliat  the  same  considerations 
which  negative  the  liability  of  A.  for  overpayments  for 
August  and  November,  as  aforesaid,  also  negative  the  liabil- 


TO   THE   SECttETABT   OF  WAB.  607 

Armj  PsyMftsters*  Aeeovatt. 


ity  of  either  A.  or  B.  for  the  overpaymeDt  for  December,  and 
tiiat  iu  my  opiaion  neither  should  be  charged  therewith. 

Some  cases  and  questions,  other  than  those  stated  in  the 
foregoing,  were  passed  upon  in  my  opinion  of  the  27th  of 
July,  1882.  On  reexamination  of  these  cases  and  questions  I 
feel  entirely  satisfied  with  the  views  then  expressed  thereon. 
For  convenience  I  here  repeat  so  much  of  tliat  opinion  as 
relates  to  them: 

«« Two  accounts  of  Lieutenant  Mast  for  January,  1878,  which 
had  been  received  at  the  New  York  office  from  assignees, 
were  forwarded  by  the  chief  paymaster  to  the  Paymaster- 
General  indorsed  as  follows:  ^Payment  refused,  both  ac- 
counts being  for  January,  1878,  and  received  before  the  ex- 
piration  of  the  month.'  On  the  Ist  of  March,  1878,  said 
Paymaster  B.,  ^  after  inquiring  in  all  the  offices  if  his  (Mast's) 
accounts  for  February  had  been  either  presented  or  paid,' 
paid  an  account  of  Mast  for  February,  1878,  to  an  assignee. 
Said  account  had  evidently  been  transferred  before  maturity, 
and  as  Mast's  post  was  Fort  McUenry,  and  the  assignee  re- 
sided iu  Wheeling,  W.  Va.,  B.  was  chargeable  with  notice 
of  the  tact.  Besides,  B.  knew  that  at  least  two  accounts  had 
been  presented  for  December,  and  he  was  chargeable  with 
notice  as  to  the  condition  of  Mast's  account  with  the  Govern- 
ment, at  least  so  far  as  the  same  was  affected  by  payments 
made  to  him  or  to  his  assignees  through  the  New  York  of- 
fice; and  proper  inquiry  would  have  developed  the  fact  that, 
by  reason  of  duphcation  of  payments.  Mast  was  in  arrears 
to  the  United  States  (see  section  1766,  Bev.  Stat)  Is  B. 
chargeable  with  the  account  so  paid  by  him  for  February, 
1878! 

<*If  the  aggregate  of  the  charges  against  paymasters  on 
account  of  payments  made  to  Mast  be  in  the  end  found  to 
exceed  the  loss  actually  sustained  by  the  United  States,  how 
will  the  amount  of  that  loss  be  apportioned  t" 

To  the  tormer  of  these  questions  I  reply,  that  if  B.  was 
chargeable  with  notice,  when  he  paid  the  account  for  Feb- 
ruary, that  Mast  was  then  in  arrears  to  the  United  States, 
he  incurred  liability  for  the  payment  so  made;  and  the  result 
would  be  the  same,  1  think,  if  the  facts  then  in  possession 
of  B.  were  such  as  to  put  him  upon  inquiry  as  to  the  state 
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of  M.'s  account  with  the  Gk>veniment,  otherwise  B.  would 
not  be  liable  lor  the  payment,  and  could  not  properly  be 
cbarged  therewith. 

To  the  other  question  I  reply,  that  the  apportionment  of 
loss  should  be  pro  rata.  Thus,  if  the  amount  of  overpayments 
chargeable  to  A.  be  $200  and  the  amount  chargeable  to  B. 
$300,  and  the  Government  should  receive  from  M.  a  portion 
of  the  loss  sustained,  say  $100,  the  balance  of  the  loss  should 
be  borne  by  A.  and  B.  in  proportion  to  the  amounts  with 
which  they  are  charged  respectively,  that  is  to  say,  $160  by 
A.  and  $240  by  B. 

Another  case  is  presented,  as  follows:  ^^  Paymaster  £.  paid 
an  account  of  James  H.  Whitten,  second  lieutenant  Fifth 
United  States  Infantry,  for  April,  1877,  on  the  9th  of  May, 
1877,  to  an  assignee,  and  another  for  the  same  month  on  the 
31st  of  May,  1877,  to  Whitten  himself.  E  bas  been  charged 
with  the  amount  of  the  overpayment.  Whitten  left  the  serv- 
ice May  31, 1877.  He  never  drew  his  pay  for  January,  1877. 
fle  is  char  ged  with  the  sum  of  $98.25  on  the  Third  Auditor'H 
books,  and  with  the  sum  of  $073.96  on  the  Second  Audi- 
tor's books,  the  latter  charge  being  on  account  of  ordnance 
and  ordnance  stores  for  which  he  was  responsible.  E.  asks 
that  said  January  pay  be  so  applied  as  to  relieve  him  from 
responsibility  for  said  overpayment. 

^'  It  is  the  practice  of  the  accounting  officers  to  follow  the 
order  prescribed  in  paragraph  1H03  of  the  Army  Regulations 
of  1863,  and  where  an  officer  is  in  arrears  to  reimburse  the 
United  States  out  of  his  undrawn  pay  for  public  property 
unaccounted  for,  to  the  exclusion,  if  necessary,  of  a  paymas- 
ter who  has  ihade  an  overpayment. 

<*  Ought  the  charge  against  E.  to  be  removed  as  he  re- 
quests,  or  ought  the  practice  hitherto  obtaining  to  be  adhered 
tor 

In  reply  to  this  question  I  submit  that  E.  has  no  right,  as 
against  the  United  States,  to  have  the  said  January  pay  of 
W.  applied  for  his  own  relief.  At  the  time  E.  incurred  lia 
bility  for  the  overpayment  to  W.  (May  31, 1877),  the  latter,  as 
it  would  seem,  already  stood  indebted  to  the  United  States ; 
and  on  general  principles,  irrespective  of  the  practice  re- 
ferred to,  the  pay  mentioned  should  first  be  applied  in  satis- 
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factiou  of  sach  indebtedness.  I  accordingly  answer  the  first 
brancli  of  the  question  in  the  negative  and  the  alternative  or 
iast  branch  in  the  affirmative. 

The  following  case  is  also  present(^d :  ''An  acconnt  of  E* 
W.  Maxwell,  second  lieutenant  Twentieth  United  States  In- 
fantry, for  March,  1878,  was  paid  on  the  30th  of  that  month 
at  New  York  City,  by  Paymaster  D.  Said  Maxwell  was  on 
duty  at  that  place  from  March  2  to  April  8,  1878.  The  pro- 
priety of  the  payment  so  made  is  not  doubted.  Paymaster 
E.,  at  Washington,  D.  C,  paid  a  second  account  of  Maxwell's 
for  March  on  the  31st  of  March,  and  an  account  for  April  on 
the  30th  of  April,  1878.  Maxwell  was  not  serving  within  the 
limits  of  the  Washington  office  on  either  of  the  dates  last 
mentioned.  Each  of  the  accounts  paid  by  E.  was  held  by 
an  assignee,  and  had  been  transferred  before  maturity.  E. 
has  been  charged  with  the  entire  amount  paid  by  him.  A 
second  accopnt  for  April  was  paid  by  Paymaster  F.  at  San 
Antonio,  Tex.  Maxwell  was  on  duty  within  the  limits  of  the 
San  Antonio  office  from  April  26  to  May  31,  1878.  He  was 
dismissed  from  the  service  by  sentence  of  coui*t-martial  in 
August,  1878.  It  appears  from  the  record  of  the  court  that 
the  account  paid  by  F.  was  paid  before  the  end  of  the 
month  (see  sec.  3648,  Bev.  Stats.)  to  an  assignee,  to  whom 
it  had  been  assigned  befori^  it  was  due.  F.  has  been  charged 
with  the  amount  paid  by  him. 

*^ Maxwell  being  credited  with  all  undrawn  pay,  it  was 
found  by  a  settlement,  confirmed  February  21, 1879,  that  his 
pay  was  overdrawn  in  the  sum  of  $15.55.  He  is  indebted 
to  the  CTnited  States  in  the  further  sums  of  $138.57  and 
$295.48  for  public  property  received  by  him  April  7  and  15, 
1878,  for  which  he  faile  I  to  account,  as  appears  by  a  settle- 
ment confirmed  February  20, 1880,  since  which  date  he  has 
stood  charged  with  the  total  sum  of  $449.60. 

^^  In  May,  1881,  the  assignee  to  whom  Paymaster  E.  had 
paid  Maxwell's  account  for  April  presented  certain  claims 
to  Paymaster  F.  for  payment.  From  the  amount  of  claims 
so  presented  F.  withhpld  a  sum  equivalent  to  Maxwell's  pay 
for  April,  1878,  proposing  to  deposit  the  same  in  the  Treas- 
ury to  make  good  the  duplicate  payment  nia<le  to  said 
assignee  by  Paymaster  E.  for  that  month.  Said  assignee 
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having  presented  the  case  to  the  Paymaster-GleDeral,  that 
officer,  on  the  9th  of  Jane,  1881,  asked  of  the  Second  Auditor 
that  he  be  <<  famished  with  a  copy  of  any  settlement  made  in 
yoar  (the  Second  Aaditor's)  office  of  the  pay  of  Lieat.  B.  W. 
Maxwell,  Twentieth  Infantry,  showing  his  present  indebted* 
ness  to  the  United  States  on  account  of  pay."  The  Paymas- 
ter-General's letter  was  retamed  by  the  Second  Anditor's 
office  with  an  indorsement  stating  that  copy  of  statement  in 
the  case  of  Maxwell  was  inclosed;  The  paper  inclosed  was 
a  copy  of  the  statement  of  account,  with  the  settlement  con- 
firmed February  27, 1879,  indicating  a  balance  of  pay  over- 
drawn $15.55.  and  no  reference  was  made  to  the  settlement 
of  February  20,  1880,  nor  to  the  balance,  $449.60.  There- 
upon the  PaymasterOeneral,  in  July,  1881,  directed  F.  to  re- 
fund to  said  assignee  the  difference  between  the  sum  with- 
held by  him  as  aforesaid  and  the  sum  of  $15.55,  the  latter 
sum  being  the  balance  found  due  in  said  settlement  of  Feb 
ruary  27,  1879.  F.  did  as  he  was  directed.  It  is  claimed 
that  no  charge  should  be  enforced  against  either  E.  or  F.  on 
account  of  payments  for  April,  1878. 

^<  Shall  E.  be  relieved  from  responsibility  on  account  of 
his  payment  to  Maxwell  for  March,  and  shall  E.  and  F.,  or 
either  of  them,  be  relieved  from  responsibility  ou  account  of 
said  payments  to  Maxwell  for  April,  1878!" 

I  answer:  The  facts  abore  set  forth  furnish  no  ground 
whatever  for  relieving  E.  from  his  liability  for  the  payment 
of  M.'s  second  account  for  March.  But  in  regard  to  the 
overpayment  for  April,  the  claim  for  relief  therefrom  seems 
to  be  well  founded.  The  assignee  of  M.'s  account  for  that 
month,  to  whom  E.  made  payment,  had  at  the  time  of  such 
payment  no  claim  against  the  United  States  by  reason  of  the 
assignment;  an  account  of  M.  for  the  same  month  having 
then  already  been  paid  by  F.,  and  thus  nothing  being  then 
due  to  M.  for  that  period.  When,  therefore,  the  assignee 
subsequently  presented  claims  for  payment,  an  amount  due 
on  such  claims  sufficient  to  offset  the  overpayment  for  April 
might  properly  be  retained,  as  it  in  fact  was  retained  for 
that  purpose  by  F.  The  relinquishment  of  this  amount  by 
the  latter,  which  was  available  for  the  extinguishment  of  the 
liability  incurred  for  the  overpay ment  for  April,  can  not,  an- 
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der  the  circnmstances  stated,  jastly  operate  to  the  disad- 
vantage of  either  F.  or  E.  They  shoald  not  be  made  to  suf- 
fer for  the  error  or  inadvertence  of  other  officials.  In  iny 
opinion  they  are  entitled  to  be  relieved  from  liability  for 
that  overpayment 

I  am,  sir,  very  respectfally, 

BENJAMIN  HAEEI8  BBBWSTEfi. 
Hon.  BoBEBT  T.  Lincoln, 

Secretary  of  War. 


CASE  OF  LIEUTENANT-COLONEL  GIBSON. 

Lientenant-Colonel  G.,  thoagh  his  oommiasioo  is  janior  id  date  to  that  of 
Lieutenant-Colonel  B.,  claims  that  he  is  entitled  to  the  next  colonelcy 
over  the  latter,  by  rea(lO^  of  errors  ooaimitted  in  his  promotion  in  1847 
and  1867:  Advised  that  such  errors,  if  uny,  can  not  now  be  rectified  by 
disregarding  the  fact  that  B.,  in  Yirtoe  of  his  present  commission,  is 
senior  to  G.  in  the  line  of  promotion,  and  that  the  claim  of  the  latter 
is  therefore  inadmissible. 

Department  of  Justice, 

October  16, 1883. 

Sib  :  Agreeably  to  yoar  request  of  the  12tli  instant,  I  have 
considered  the  claim  of  Lien  I.  Ool.  H.  6.  Gibson,  Second 
Artillery,  to  promotion  to  the  rank  of  colonel,  and  now  have 
the  honor  to  submit  my  opinion  thereon. 

By  the  law  regulating  the  military  service,  vacancies  in 
established  regiments  and  corps  t4»  the  rank  of  colonel  are 
to  be  filled  by  promotion  according  to  seniority,  except  in 
case  of  disability  or  other  incompetency ;  and  promotions  to 
that  rank  in  the  line  of  the  Army  are  to  be  made  according 
to  the  arm,  aa  infantry,  artillery,  etc.,  and  in  the  staff  depart- 
ments, and  in  the  engineers  and  ordnance,  according  to  the 
corps  (Eev.  Stat.,  sec  1204^  Army  Regulations  of  1881,  par- 
agraphs 36  and  37).  Thus  a  vacancy  in  the  graile  of  colonel 
occurring  in  the  artillery  must  be  filled  by  appointing  thereto 
the  senior  lieutenant-colonel  in  that  arm  (where  no  <' disabil- 
ity or  other  incompetency  ^  exists),  he  standing,  with  refer- 
ence to  such  vacancy,  first  in  the  line  of  promotion. 

According  to  their  present  commissions  Lieut.  Gol.  G.  L. 
Best,  Fourth  Artillery,  is  senior  in  rank  to  Lieatenant-Ool- 
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onel  Gibson  in  the  grade  (that  of  lieuteuaut-colouel)  to 
which  thej  both  now  belong,  the  commission  of  the  former 
being  daied  March  15,  1881,  while  the  commission  of  the  lat- 
ter bears  date  April  19,  1882.  As  between  these  officers, 
therefore,  under  the  law  of  promotion  above  adverted  to,  the 
right  to  the  next  vacant  colonelcy  happening  in  the  artillery 
arm  of  the  service  is  prima  facie  in  Lieutenant-Colonel  Best. 

But  the  claim  of  LieuteuautColonel  Gibson  is,  that  ht  is 
entitled  to  such  vacancy  over  and  above  Lieutenant-Colonel 
Best.  The  grounds  of  bis  claim  are  thus  stated  by  him  in 
one  of  the  papers  referred  to  me  (all  of  which  are  herewith 
returned)  under  date  of  September  22,  1883:  '^  I  claim  that 
the  fact  of  the  present  precedence  of  Lieutenant- Colonel  Best 
as  lieutenant-colonel  is  based  on  errors  made  by  the  War 
Department:  first,  in  my  promotion  k\s  second-lieutenant  in 
1847  (admitted  as  an  error  by  the  Adjutant  General  in  1848 
by  letter  to  me);  second,  by  improper  and  incorrect  order  of 
rehitive  rank  as  majors  in  February,  1867;  and  third,  because 
the  Senate  Military  Committee,  by  its  action  in  1881,  simply 
accepted  the  dicta  of  the  War  Department,  without  any 
decision  as  to  the  justice  of  my  claim." 

The  errors  alleged  in  support  of  this  claim,  if  any  there  are, 
can  not,  in  my  judgment,  now  bi^  rectified  in  the  manner  pro- 
posed by  Lieutenant-Colonel  G.,  that  is  to  say,  by  the  Presi- 
dent disregarding  the  fact  that  Lieutenant-Colonel  Best,  in 
virtue  of  his  commission,  stands  senior  to  Lieutenant-Colonel 
G.  in  the  grade  of  lieutenant-colonel,  and,  when  a  vacancy 
occurs  in  the  next  higher  grade  in  the  artillery,  appointing 
the  latter  above  the  former  to  fill  it.  This  view  coincides 
with  that  taken  by  one  of  my  predecessors  in  the  case  of 
Lieutenant-Colonel  Saxton,  of  the  Quartermaster's  Depart- 
ment, which  was  similar  to  the  present  case. 

There  Lieutenant-Colonel  S.,  who  stood  number  four  in  the 
grade  of  lieutenant-colonel,  claimed  that  he  had  been  over- 
slaughed by  the  promotion,  in  1866,  of  the  three  officers 
standing  above  him- in  the  same  grade  under  an  erroneous 
execution  of  the  act  of  July  28, 1886,  chapter  299,  and  he 
asked  that  the  error  be  then  (in  December,  1880)  rectitied  by 
the  President  by  appointing  him  to  fill  the  next  vacancy 
occurring  in  the  grade  of  colonel  in  the  same  corps  over  the 
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three  officers  referred  to.  The  President  was,  however,  ad- 
vised by  the  Attorney  General  that  he  should  treat  the  com- 
missions signed  by  his  predecessors  as  oonclosive  evidence 
of  the  right  of  those  officers  to  the  rank  and  anthority  given 
thereby;  that  while  their  commissions  stand  he  should  re- 
spect them,  and,  in  making  promotions  in  said  corps,  have 
regard  to  them ;  and  that  if  Llentenant-Colonel  S.  bad  sus- 
tained a  wrong  in  the  manner  alleged,  Congress  could  alone 
remedy  it.    (16  (Jpin.  583.) 

I  adopt  these  views  as  applicable  to  the  present  case,  and 
am  accordingly  of  opinion  that  the  claim  of  Lieutenant-Col- 
onel Oibson,  as  above,  is  inadmissible. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 
BENJAMIN  HABBIS  BBBWSTEB. 

The  President. 


CUSTOMS  LAWS. 

The  effect  of  tbe  proviso  in  the  act  of  March  3, 1883,  chapter  121,  declaring 
« that  there  shall  be  no  allowance  for  breakage,  leakage,  or  damage 
on  wines,  liquors,  cordials,  or  distilled  spirits/'  was  to  repeal  all  the 
provisions  previously  in  force  which  authorised  such  allowance ;  but  it 
nevertheless  permits  the  duties  to  be  assessed  on  the  actual  quantity 
of  merchandise  imported,  whether  in  casks  or  bottles. 

Where  the  quantity  which  actually  arrives  is  found  by  the  customs  offi- 
cers to  be  less  than  the  invoiced  quantity,  a  deduction  of  the  excess  of 
the  latter  over  the  former,  in  adjusting  the  duties,  is  nut  an  allowanoe 
within  the  meaning  of  tbe  proviso  menti(med. 

Department  of  Justiob, 

October  26, 1883, 
Bib:  In  your  letter  ofi;hel6th  instant  you  direct  my 
attention  to  the  proviso  in  Schedule  H  of  the  customs  law  of 
March  3,  188:3,  chapter  12I«  which  declares  <^  that  there  shall 
be  no  allowanoe  for  breakage,  leakage,  or  damage  on  wines, 
liquors,  cordials,  or  distilled  spirits,"  and  after  referring,  in 
connection  therewith,  to  section  59  of  the  act  of  March  2, 
1799.  chapter  22 ;  section  21  of  the  act  of  July  14, 1870,  chap- 
ter 255 ;  and  section  2  of  the  act  of  February  8,  1875,  chap- 
ter 36,  which  provided  for  allowance;^  of  that  character,  yon 
submit  for  my  consideration  the  inquiry,  *<  Whether  the  said 
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proviso  merely  does  away  with  tlie  arbitrary  allowauoe  in 
lieu  of  leakage  and  breakage,  aad  allows  the  duties  to  be 
aiisessed  ou  the  actual  quautity  of  merchandise  imported 
whether  in  casks  or  bottles,  or  whether,  if  it  does  absolutely 
prohibit  allowances  for  loss  of  quantity  occurring  on  the 
voyage  of  importation,  such  prohibition  extends  to  liquors 
in  casks  as  well  as  those  in  bottles." 

liaviug  given  this  subject  careful  examination,  I  have  now 
the  honor  to  reply : 

The  act  of  1799  authorized  ^^  an  allowance  of  2  per  cent, 
for  leakage  ou  the  quantity  which  shall  appear  by  the  gauge 
to  be  contained  in  any  cask  of  liquors  subject  to  duty  by 
the  gallon ;  and  10  per  cent,  ou  all  beer,  ale,  and  porter  in 
bottles,  and  5  per  cent,  on  all  other  liquors  in  bottles,  to  be 
deducted  from  the  invoice  quantity  in  lieu  of  breakage,  or 
it  shall  be  lawful  to  compute  tUe  duties  on  the  actual  quan- 
tity, to  be  ascertained  by  tale,  at  the  option  of  the  importer, 
to  be  made  at  time  of  entry."  This  provision  was  applica- 
ble only  to  liquors,  etc.,  subj  ct  to  a  specific  duty.  So  much 
thereof  as  provided  for  allowance  for  leakage  and  breakage 
was  expressly  repealed  by  the  act  of  1870,  by  which  a  new 
provision  was  enacted  namely,  that  *<  no  allowance  sball  be 
made  for  breakage  unless  such  breakage  is  actually  ascer- 
t^iined  by  count  and  certified  by  a  custom  house  appraiser." 
The  latter  provision  was  re-enacted  in  the  Bevised  Statutes 
(sec.  2504,  Scheilule  D),  and  thereafter  remained  the  only 
provision  on  the  subject  in  force  until  the  passage  of  the  act 
of  1875.  This  act  provided  ^^That  there  shall  be  an  allow- 
ance of  5  per  centum  and  no  more,  on  all  effervescing  wines, 
liquors,  cordials,  and  distilled  spirits  in  bottles,  to  be  de- 
ducted from  the  invoice  quantity  in  lieu  of  breakage." 

Such  was  the  si  ate  of  the  law  in  regard  to  allowances  on 
the  importation  of  wines,  liquors,  etc.,  when  the  act  of  1883 
was  passed ;  and  the  effect  of  the  proviso  in  this  act  un- 
doubtedly is  to  repeal  all  the  provisions  previously  in  force 
authorizing  these  allowances. 

However,  the  prohibition  of  these  allowances  made  by 
that  proviso  is  not  to  l)e  understood  as  otherwise  introduc- 
ing any  new  rule  fur  the  collection  of  duties.  According  to 
the  principles  settled  by  the  cases  of  Marriott  v.  Brune  (9 
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How.,  619);  United  States  v.Southmayd  (iMd.,637);  and  Law- 
renoe  v.  Oaswell  (13  How.,  488),  the  duty  is  chargeable,  uot 
upou  the  qaantity  which  may  ha^e  been  purchased  and  ship- 
ped abroad,  but  upon  the  quantity  which  actually  arrives  in 
the  conniry. 

In  the  first  of  those  cases  it  is  remarked  by  the  court  that 
^*a  deduction  must  be  made  from  the  quantity  shipped 
abroad  whenever  it  does  uot  all  reach  the  United  States,  or 
we  shall  in  truth  assess  here  what  does  not  exist  here.  The 
collection  of  revenue  on  an  article  not  existing  would  be  an 
anomaly,  a  mere  fiction  of  law,  and  is  not  to  be  countenanced 
where  not  expressed  in  acts  of  Congress,  nor  required  to  en- 
force just  rights." 

Accordingly,  where  the  quantity  which  actually  arrives  at 
the  port  of  entry  is  found  by  the  customs  officers  to  be  less  than 
the  invoiced  quantity,  a  deduction  of  the  excess  so  appearing 
in  the  latter  over  ihe  former,  in  adjusting  the  duties,  would  not 
in  my  view  be  an  allowance  within  the  meaning  of  the  proviso 
above  mentioned.  It  is  only  a  mode  of  stating  the  quantity 
which  iadutiabley  in  other  words,  the  quantity  of  the  merchan- 
dise imported  and  upon  which  alone  the  duty  is  imposed. 

I  am,  therefore,  of  opinion  that  while  that  proviso  does 
away  with  allowances  of  the  character  therein  described  for- 
merly authorized  by  law,  it  nevertheless  permits  <^  the  duties 
to  be  assessed  on  the  actual  quantity  of  merchandise  im- 
ported, whether  in  casks  or  bottles." 
1  am,  sir,  very  respectfully, 

BENJAMIN  HARKIS  BREWSTER. 

Hon.  Ohables  J.  Foloeb, 

Secretary  of  the  Treaeury. 
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COUET-MARriAL. 

H.  was  tried  by  a  court-martial  and  found  guilty  of  the  offense  charged. 
At  the  trial  a  witness  objected  to  answering  a  question  on  the  ground 
of  self-criminatiou;  but  the  court  required  him  to  answer,  the  Judge- 
Advocate  reading  in  support  of  this  requirement  section  860,  Revised 
Statutes :  Held  that  if  the  court  committed  an  error  in  compelling  the 
witness  t^)  answer,  the  error  is  not  such  as  to  require  a  disapproval  of 
the  proceediugs. 

Whether  the  effect  of  that  section  is  to  take  away  from  a  witness  the 
commoti-law  privilege  of  declining  to  answer  a  question  which  tends 
to  criminate  him,  when  it  is  manifest  that  he  conld  only  be  tried  in  the 
courts  of  the  Unit'Cd  States,  qiusre. 

Department  of  Justice, 

October  27,  1883. 

Sir  :  I  have  the  honor  to  acknowledge  your  conimauication 
of  the  24th  instant,  inclosing  proceedings  of  the  general  court- 
martial  convened  at  West  Point,  N.  Y.,  before  which  was 
tried  Cadet  James  Hugh  Hackett^  fourth-class,  Corps  of 
Cadets,  together  with  the  report  of  the  Judge- Advocate-Gen- 
eral of  the  Army  thereon. 

It  appears  from  the  papers  that  Mr.  Hackett  was  found 
guilty  of  the  offense  charged,  that  Michael  Harrington,  a  wit- 
ness, objected  to  answering  a  question  propounded  at  the 
trial  on  the  ground  of  self-crimination,  and  that  the  court 
compelled  him  to  answer,  the  Judge  Advocate  reading  to  him 
^'  the  section  of  the  Revised  Statutes  under  which  the  re- 
quirement was  made." 

You  request  my  opinion  whether  the  witness  was  improp- 
erly compelled  to  answer  the  question,  and  if  so,  whether  the 
error  is  such  as  to  require  a  disapproval  of  the  proceedings. 

The  section  read  by  the  Judge  Advocate  was  doubtless 
section  860,  Revised  Statutes  (act  25th  February,  1868), 
which  in  substance  provides  that  no  pleading,  discovery,  or 
evidence  obtained  from  a  party  or  witness  in  this  or  any 
foreign  country  by  means  of  a  judicial  proceeding  shall  be 
used  against  him  in  any  court  of  the  United  States  in  any 
criminal  proceediugs,  etc. 

This  statute  does  not  in  terms  take  away  from  a  witness 
the  common-law  privilege  of  declining  to  answer  a  question 
which  tends  to  criminate  him.  Whether  such  would  be  its 
effect  in  this  or  in  a  foreign  country,  when  it  became  manifest 
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that  only  in  the  courts  of  the  United  States  coald  the  witness 
be  tried,  is  another  question,  and  one  not  entirely  free  from 
donbt.  Deady,  J.,  in  United  States  v.  Br&um  (1  Sawyer,  536), 
is  of  opinion  that  this  is  the  purpose  of  the  act. 

The  act  may  have  been  passed  merely  for  purposes  of  in- 
ducement, so  that  the  witness,  secure  from  adverse  use  of  his 
testimony,  would  be  willing  to  waive  the  privilege  accorded 
by  courts  of  foreign  countries  as  well  as  of  our  own,  or  it 
may  have  been  declaratory  of  the  general  rule  ^<  that  evi- 
dence given  or  statements  made  by  a  party  under  compulsion 
or  order  of  court  tending  to  criminate  himself  cannot  be  put 
in  evidence  on  a  criminal  proceeding  against  him."  (Per 
Miller,  J.,  2  Dillon,  405.) 

The  act  of  25th  February,  1868,  seems  to  have  received 
very  little  discussion  in  either  House  of  Congress,  and  while 
the  debat.es  are  not  authoritative  in  the  interpretation  of 
statutes,  it  is  not  unworthy  of  note  that  Mr.  Frelinghuysen, 
the  mover  of  the  bill,  said  that  it  would  not  take  away  f^om 
a  party  the  privilege  of  remaining  silent  and  refusing  to 
answer.  (Congressional  Globe,  second  session  40th  Con- 
gress, 951.) 

I  prefer  to  leave  the  question  of  the  effect  of  this  statute 
to  the  courts,  by  whom  alone  it  can  be  definitely  decided, 
especially  as  it  does  not  seem  to  me  that  the  error  in  the 
present  case,  if  one  has  been  committed,  is  one  of  which  the 
defendant  can  complain. 

In  The  Commonwealth  v.  Kimball  (24  Pick.,  369)  Shaw,  0. 
J.,  expresses  the  opinion  that  the  defendant  could  take 
advantage  of  an  error  of  this  kind,  because,  <<  if  the  evidence 
was  incompetent  and  the  objection  reasonably  taken  by  the 
proper  party  and  by  law  ought  to  have  been  sustained,  it 
could  not  be  held  that  the  verdict  was  supported  by  legal 
evidence."  This  expression  was  obiter  dictum^  and  moreover 
is  erroneous,  in  assuming  that  the  evidence  delivered  under 
compulsion  was  ^^  incompetentJ^ 

In  the  analogous  case  of  an  attorney  testifying  to  the  con- 
tents of  a  deed  belonging  to  his  client  not  a  party  to  the 
cause.  Lord  Deiiman,  C.  J.,  held  that,  the  evidence  having 
actually  gone  before  the  jury,  the  defendants  were  not  a 
privileged  party,  and  bad  no  right  of  objection  even  on  the 
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Hopposition  that  the  judge  below  had  done  wrong.  (Mar$ton 
V.  Downesj  1  Adolp.  &  EUie,  31.) 

It  is  decided  by  an  abundance  of  authority  that  the  privi- 
lege of  reftising  to  testify  is  a  purely  personal  one;  that  the 
witness  may  waive  ii;  that  no  objection  from  the  parties  on 
the  scorA  of  crimination  of  the  witness  can  be  entertained ; 
and  that  the  counsel  for  the  witness  can  only  be  heard  in 
defense  of  his  right. 

It  would  seem  to  follow  that  where  this  right  has  been 
violated  it  is  for  him  to  complain  and  not  the  defendant 
Having  no  rights  in  the  first  instance,  the  defendant  cannot, 
either  on  a  motion  for  a  new  tiial  or  on  a  writ  of  error,  allege 
that  he  has  been  wronged.  The  question  was  squarely  pre- 
sented in  Clayes  v.  Thayer  (3  Hill,  564)  upon  a  motion  for  a 
new  trial.  The  language  of  Nelson,  0.  J.  (subsequently 
adopted  in  Olarh  v.  Reese^  35  Gal.,  89),  is  so  clear,  that  I  re- 
produce it: 

<^The  court  erred,  also,  in  compelling  the  payee  of  tho 
note  to  answer  questions  tending  to  criminate  himself.  It 
was  expressly  held  in  Burns  v  Kimpshall  (24  Wend.,  360) 
that  the  answer  in  a  like  case  might  tend  to  subject  him 
either  to  a  penalty  or  to  an  indictment  for  a  misdemeanor. 
But  the  error  is  not  available  to  the  plaintiff.  The  privilege 
belongs  exclusively  to  the  witness,  who  may  take  advantage 
of  it  or  not  at  his  pleasure.  The  party  to  the  suit  cannot 
object.  He  has  no  right  to  Insist  upon  the  privilege  and  re- 
quire the  court  to  exclude  the  evidence  on  that  ground.  The 
witness  may  waive  it  and  testify,  in  spite  of  any  objection 
coming  from  the  party  or  his  counsel.  (Thomas  v.  Newton^ 
1  Moody  &  Malk.,  48,  note  (6);  Treat  v.  Browning,  4  Conn., 
408;  Southard  v.  Bexford,  6  Cowen,  259;  Gowen  &  Mills's 
Notes  to  Phil.  Ev.,  748,  (6).  If  ordered  to  testify  in  a  case 
where  he  is  privileged,  it  is  a  matter  exclusively  between  the 
court  and  the  witness.  The  latter  may  stand  out  and  be 
commited  for  contempt  or  he  may  submit;  but  the  party 
has  no  right  to  interfere  or  complain  of  the  error.  It  would 
be  otherwise  if  the  court  allowed  the  privilege  in  a  case 
where  the  witness  had  not  brought  himself  within  the  rule, 
as  the  party  would  then  be  improperly  deprived  of  his  tes- 
timony.'^ 
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Mr.  Hackett  is  in  no  worse  predicament  than  if  Mr.  Har- 
rington had  come  forward  volantarily  to  testify,  or,  being  com- 
pelled to  attend,  had  failed  to  avail  himself  of  his  priTilege. 
Shoald  the  findings  be  disapproved  and  a  new  trial  ordered, 
it  woald  depend,  supposing  the  conrt-martial  to  have  erred, 
apon  Mr.  Harrington's  willingness  to  testify,  whether  the  new 
trial  would  not  result  exactly  as  this  one  has. 

I  would  therefore  answer  your  second  inquiry  by  saying 
that  if  the  court-martial  committed  an  error  in  requiring  Mr. 
Harrington  to  answer,  the  error  is  not  such  as  to  require  a 
disapproval  of  the  proceedings. 

The  papers  transmitted  are  herewith  returned. 
Very  respectfully, 

BENJAMIN  HARRIS  BREWSTEB. 

The  Secretary  of  War. 


CHANGE  OF  TIME  AT  WASHINGTON. 

A  ohange  of  time  at  WashingtoD,  D.  C,  by  adopting  the  Beyenty-fifth 
meridian  in  lieu  of  the  true  meridian  at  that  place  (being  a  change  of 
eight  minatee  and  twelve  aeconds),  can  not  be  effected  by  mere  exec- 
atiye  authority.    It  can  only  be  done  by  appropriate  legislation. 

Department  of  Justice, 

October  31, 1883. 

Bm:  In  your  communication  of  the  24th  of  October  in- 
gtanty  you  ask  if  there  is  ^^any  objection  to  adopting,  on  and 
after  the  18th  of  November,  the  time  of  the  seventy-fifth  me- 
ridian as  the  local  time  in  Washington,  being  a  change  of 
eight  minutes  and  ttcelve  seconds  in  the  present  city  time." 

In  my  opinion  there  is  a  grave  difiQculty  in  the  way  of 
effecting  the  change  of  time  mentioned  by  mere  executive 
authority. 

When  Congress  has  legislated  with  regard  to  time  in  this 
District,  as  for  example  in  making  it  the  duty  of  the  heads  of 
the  several  Executive  Departments  and  heads  of  Bureaus  to 
prescribe  the  number  of  hours  employes  shall  labor,  it  must 
be  presumed  to  have  had  in  view  the  time  of  the  meridian 
of  the  city  of  Washingtcm,  and  it  is  not  perceived  how  the 
time  of  any  other  meridian  could  be  adopted  without  the 
authority  of  an  act  of  Congress. 

I  am  also  of  opinion  that  no  substitution  of  the  time  of  uu- 
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other  meridian  for  that  of  the  meridian  of  Washington  can 
be  made  operative  generally  in  this  District  withont  appro- 
priate legislation.  In  no  other  way  can  such  a  change  be 
eflfective.  To  attempt  to  make  it  by  executive  act  would  be 
likely  to  introduce  confusion  and  conflict;  for  some,  regard- 
ing the  executive  order  as  having  the  force  of  law,  would  be 
governed  by  it  accordingly,  while  others  would  treat  it  as 
merely  recommendatory,  and  thu8,  from  this  want  of  uni- 
formity, great  prejudice  might  occasionally  ensue  to  persons 
interested  in  traui^actions  that  must  be  carried  on  within 
certain  hours  or  on  or  before  given  hours.  The  possibility, 
not  to  say  probability,  of  such  result  is,  in  my  judgment, 
a  sufficient  reason  for  not  making  the  proposed  change  of 
time  by  an  executive  act. 

In  Great  Britain  the  subject  of  establishing  standards  of 
time  has  been  regarded  as  one  for  legislative  action,  and  con- 
sequently, when  it  was  sought  to  render  definite  references 
to  time  in  acts  of  Parliament,  deeds,  and  other  legal  instru- 
ments, a  statute  was  passed  for  the  purpose.  (43  and  44 
Vict.,  chap.  9.) 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 
BENJAMIN  HARRIS  BREWSTER. 

The  Seoretaby  of  the  Nayt. 


POSTAL  NOTES. 

Postal  notes,  under  the  act  of  March  3,  1883,  chapter  123,  are  required  to 
be  drawn  payable  only  at  the  office  eeleoted  by  the  remitter. 

Department  of  Justice, 

November  8, 1883. 
SiB:  I  have  the  honor  to  acknowledge  receipt  of  yoar  com- 
munication of  the  7th  instant,  requesting  my  opinion  as  to 
whether  '^postal  notes"  may  be  drawn  payable  at  any  money- 
order  office,  or  must  be  drawn  payable  only  at  the  office  se- 
lected by  the  remitter. 
The  act  of  March  3, 1883  (22  Stat.,  526),  provides: 
^'  That  for  the  transmission  of  small  sums  under  five  dol- 
lars through  the  mails  the  Postmaster-General  may  author- 
ize postmasters  at  money -order  offices  f  o  insue  money  orders, 
without  corresponding  advices,  on  an  engraved  form  to  be 
prescribed  and  furnished  by  him ;  and  a  money  order  issued 
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on  SQoh  new  form  shall  be  designated  and  known  as  a  '^  pos- 
tal note,"  and  a  fee  of  three  cents  shall  be  charged  for  the 
issue  thereof.  Every  postmaster  who  shall  issne  a  postal 
note  under  the  authority  of  the  Postmaster- General  shall 
make  the  same  payable  to  bearer,  when  duly  receipted,  at 
any  money-order  office  which  the  remitter  thereof  may  se- 
lect, and  a  postal  note  shall  in  like  manner  be  payable  lo 
bearer  when  presented  at  the  office  of  issue." 

The  words  ^^  which  the  remitter  may  select"  are  substan- 
tially the  ones  used  in  section  4028,  Kevised  Statutes,  which 
authorizes  the  issue  of  the  ordinary  postal  money-orders; 
and  while  many  reasons  may  exist  why  the  designation  of  place 
of  payment  need  not  be  contemporaneous  with  the  issue  where 
no  letter  of  advice  is  sent,  they  do  not  seem  to  have  been 
accepted  by  Congress,  and  the  intention  of  the  law  is  ex- 
)>res8  that  the  remitter  and  not  the  payee  should  select  the 
place  of  payment. 

Very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Postmasteb-Oeneral. 


CIVIL  SEKVICE. 

Departmental  clr-rks  whoee  salaries  are  $900  or  $1,000  per  anniim,  al- 
thoagh  not  belonging  to  either  of  the  clanees  in  section  ll>3,  Revised 
Statutes,  come  within  the  scope  of  the  act  of  January  16, 1833,  chapter 
27,  and  may  be  classified  thereunder,  for  the  purpose  of  examination, 
into  one  or  more  classes,  as  may  be  deemed  expedient. 

Under  section  1753,  Revised  Statutes,  the  President  may  prescribe  re^rn- 
lations  for  admission  into  the  civil  service,  and  thereby  restrict  orig- 
inal entry  therein  to  one  or  more  of  the  classes  that  may  exist,  or  permit 
such  entry  to  all  of  them  as  in  his  judgment  will  best  promote  the  effi- 
ciency of  the  service. 

If  the  |900  or  |l,000  clerkships  are  constituted  a  distinct  class,  a  promo- 
tion from  snch  class  to  another  class  without  examination,  excepting 
where,  in  conformity  to  the  act,  the  person  to  be  promoted  is  specially 
exempted,  would  be  forbidden  by  the  act  of  January  16,  ItHSi,  To 
be  eligible  for  appointment  to  any  class  (whether  by  promotion  or 
otherwise)  the  applicant  must  have  ptMsed  an  examination  to  test  his 
fitness  for  the  place. 

Department  op  Justice, 

November  9,  1883. 
Sir  :  The  questions  proposed  by  the  Civil  Service  Com- 
mission, and  by  you  referred  to  me  for  examination,  are:  (1) 
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As  to  the  classificatiou  of  departmental  clerks  whose  salaries 
are  $1,000  or  $900  per  aunam ;  (2)  whether  original  entry  to 
the  classified  departmental  service  is  to  be  made  at  one  or 
both  of  those  grades  only,  or  is  also  to  be  made  at  the  grade 
of  the  first  class,  the  salary  of  which  is  $1,200  pe  *  annnm ; 
and  (3)  whether  promotions  are  to  be  made  from  the  $900  or 
the  $1,000  clerkships  to  the  $1,200  clerkships  without  ezam- 
inatiou. 

By  the  acts  of  March  3, 1853,  chapter  97,  and  March  3, 
1855,  chapter  175,  the  permanent  clerical  tbrce  in  each  of  the 
Executive  Departments  was  required  to  be  arranged  into 
four  classes  (designated  class  1,  class  2,  etc.),  for  each  of 
which  classes  a  different  rate  of  compensation  was  prescribed. 
The  annual  salaiies  originally  established  (by  the  act  of  1853) 
were  $900,  $1,200,  $1,500,  and  $1,800  for  clerks  of  the  first, 
second,  third,  and  fourth  classes  respectively ;  but  by  the  act 
of  April  22,  1831,  the  salaries  of  the  clerks  of  the  first,  sec- 
ond, and  third  classes  were  fixed  at  $1,200,  $1,400,  and 
$1,600,  the  compensation  of  clerks  of  the  fourth  class  re- 
maining unchanged.  This  classification,  with  the  salaries 
for  each  class  respectively  as  above,  has  been  reproduced  in 
the  Bevised  Statutes.    (Sees.  163  and  167.) 

Tet  since  the  adopiion  of  that  classification,  which  at  first 
embraced  the  entire  clerical  force  of  the  several  Depart- 
ments, excepting  the  chief  clerks  of  the  Departments  and  of 
Bureaus  or  offices  therein  and  clerks  temporarily  employed. 
Congress  has  from  time  to  time,  as  the  exigencies  of  the 
public  service  required,  not  only  increased  that  force  b>  pro- 
viding for  additional  clerkships  of  the  several  dosses  above 
named,  but  by  providing  for  the  employment  of  clerks  who 
can  not  (according  to  the  terms  of  the  statutes  authorising 
their  appointment)  be  deemed  to  fall  within  either  of  the 
classes  mentioned — some  at  salaries  above  the  highest,  others 
at  salaries  below  the  lowest,  compensation  allowed  for  any  of 
those  classes.  These  clerks,  so  to  speak,  are  unclassified, 
and  in  this  category  are  the  $1,000  and  $900  clerkships  un- 
der consideration. 

Although  the  clerkships  just  adverted  to  do  not  belong  to 
either  of  the  classes  enumerated  in  section  163,  Revised 
Statutes,  they  nevertheless  come  within  the  scope  of  the  act 


TO  THE  PRESIDENT.  623 

OtTll  BerTlee. 

of  January  16, 1883,  entitled  *^An  act  to  regulate  and  im- 
prove the  eivil  service  of  the  United  States,"  and  may  be 
classified  thereander,  for  the  purpose  of  the  examination  of 
applicants  contemplated  thereby,  into  one  or  more  classes 
distinct  from  those  enumerated  as  aforesaid,  should  this  be 
thought  expedient. 

The  classification  called  for  by  that  act,  as  a  correlative  of 
the  requirement  that  the  fitness  of  applicants  for  positions 
in  the  civil  service  shall  be  tested  by  examination,  is  not  re- 
stricted to  that  prescribed  by  section  103,  Revised  Statutes, 
but  one  commensurate  with  the  purposes  of  the  act  is  au- 
thorized. Thus  the  second  section  of  the  act  declares  that 
among  the  things  to  be  provided  for  in  the  rules  to  be 
adopted  by  the  Commissioners  are  "open  competitive  exam- 
inations for  testing  the  fitness  of  applicants  for  the  public 
service  now  classified  or  to  be  classified  hereunder,"  mani- 
tlBStly  referring  not  only  to  classifications  already  existing 
under  section  163,  Revised  Statutes,  but  to  classifications 
that  might  become  necessary  in  order  to  carry  out  the  pur- 
poses of  the  act. 

In  regard  to  original  entry  in  the  service,  there  is  nothing 
in  the  act  of  1883  that  confiues  this  to  any  particular  class 
or  grade.  Authority  is  given  the  President  by  section  1753, 
Kevised  Statutes  (which  is  not  inconsistent  with  any  of  the 
provisions  of  said  act,)  to  prescribe  regulations  for  the  ad- 
mission of  persons  into  the  civil  servict^ ;  and  under  the  au- 
thority so  conferred  original  entry  into  such  service  may,  in 
my  opinion,  be  restricted  to  one  or  more  of  the  classes  or 
grades  which  may  at  the  time  exist,  or  be  allowed  to  all  of 
them,  as  in  the  judgment  of  the  President  will  best  promote 
the  efilciency  of  the  service. 

The  remaining  inquiry  is  whether  promotions  from  the 
$900  or  $1,000  clerkships  to  the  $1,200  clerkships  are  to  be 
made  without  examiuatioiv  When,  in  1853,  the  clerical 
force  in  the  Departments  was  classified,  it  was  provided 
that  no  clerk  should  be  appointed  in  either  of  the  four  classes 
then  established  until  after  he  was  examined  and  fonnd 
qualified  by  a  board  of  three  examiners.  This  requirement 
(Which  was  re-enacted  in  section  1864,  Revised  Statutes),  ap- 
plied as  well  to  cases  of  promotion  as  to  cases  of  original  ap* 
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poiutnieDt  in  the  service.  Whilst  the  provision  referred  to 
has  become  superseded  by  the  civil  service  act  of  1883,  the 
latter  preserves  the  requirement  of  an  examination  (to  be 
made  under  its  provisions)  in  order  to  be  promoted  to  any 
class  as  well  as  to  enter  therein  by  an  original  appointment. 
Thus  section  7  provides  that  ^^  after  the  expiration  of  six 
months  from  the  passage  of  this  act  no  officer  or  clerk  shall 
be  appointed  and  no  person  shall  be  employed  to  enter  or  be 
promoted  in  either  of  the  said  classes  now  existing,  or  that 
may  be  arranged  hereunder  pursuant  to  said  rules,  until  he 
has  passed  an  examination,  or  is  shown  to  be  specially  ex- 
empted  from  such  examination  in  conformity  herewith." 

Assuming,  then,  that  the  $900  or  $1,000  clerkships  are 
constituted  a  distinct  class,  it  is  plain  that  this  provision 
forbids  a  promotion  from  such  class  to  another  cla«s  (a.  g.j  to 
the  class  of  $1,200  clerkships)  without  examination,  unless 
the  person  to  be  promoted  is,  in  conformity  with  the  act, 
specially  exempted  from  such  examination.  The  general 
rule  to  be  deduced  from  the  provision  I  take  to  be  this: 
that  to  be  eligible  for  appointment  to  any  class  (whether  by 
way  of  promotion  or  otherwise)  the  applicant  must  have 
passed  an  examination  for  the  purpose  of  testing  his  fitnecs 
for  the  place. 

I  have  the  honor  to  be,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER. 

The  President. 


UNMAILABLE  MATTER. 

A  circular  of  the  World's  Dispensary  Medical  Association,  contemplat- 
ing the  sale  of  100,000  copies  of  a  certain  book  at  $1.50  per  copy,  and 
proposing  to  distribute  among  the  purchasers  a  large  amoont  out  of 
the  proceeds  of  snch  sale  in  sams  ranging  from  25  cents  to  $6,000  per 
each  purchaser:  Held  to  be  unmailable  matter,  it  being  manifestly  a 
device  to  deceive  and  defraud  the  public. 

Department  op  Justice, 

November  23, 1883. 
Sir  :  I  have  the  honor  to  retnm  herewith  a  circular  of  the 
World's  Dispensary  Medical  Association,  submitted  by  yon 
on  the  22d  instant,  with  a  request  for  my  opinion  as  to  its- 
mailability. 
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The  cironlar  contemplates  the  sale  of  100,000  copies  of  a 
book  called  ^*The  Peoples' OommoD  Sense  Medical  Ad  Wser," 
at  $1.50  per  copy,  and  in  substance  assures  the  purchasers 
that  of  the  $150,000  thus  resulting  $50,000  shall  be  set  aside 
and  returned  to  them  in  unequal  sums  varying  from  25  cents 
to  $6,000.  Each  and  every  purchaser  is  to  have  at  least  25 
cents  returned,  but,  as  one  purchaser  is  to  have  a  property 
conveyed  to  him  worth  $6,000,  another  is  to  have  $5,000  in 
cash,  another  $3,000  in  cash,  it  is  manifest  that  a  vast  ma- 
jority must  be  contented  with  25  cents  each  in  order  to  en- 
rich the  minority  who  are  to^receive  the  larger  sums.  Since 
no  one  is  offered  the  opportunity  to  purchase  at  $1,  the  net 
price  to  the  vendors,  the  whole  scheme  is  addressed  to  the 
cupidity  of  the  public,  and  the  desire  of  purchasers  to  par- 
ticipate in  the  opportunity  of  getting  $6,000  for  an  invest- 
ment of  $1.50.  If  the  distribution  is  made  by  lot  or  chance, 
the  scheme  in  no  wise  differs  from  an  ordinary  lottery,  and 
the  thin  disguise  of  calling  the  returns  <<  presents"  instead  of 
**  prizes"  does  not  afifect  the  matter  at  all. 

A  paiagraph  in  the  circular  entitled  **  Plan  ot  distribu- 
tion" says  that  the  company  has  decided  not  to  make  dis- 
tribution by  lot,  but  to  leave  the  plan  to  a  committee,  without 
stating  by  whom  it  is  to  be  selected,  where  it  is  to  meet,  or 
when  to  act.  What  this  plan  shall  be  is  not  stated,  but  if 
it  is  not  to  be  the  plan  condemned  by  Oongress,  that  is  to 
say  by  lot,  it  must  be  some  plan  which  is  a  still  greater  fraud 
upon  the  purchasers.  A  simple  statement  is  the  best;  a 
committee  not  yet  named  is  to  take  by  a  process  not  divulged 
25  cents  each  from  twenty-four  thousand  purchasers  and  give 
the  aggregate  $6,000  to  one  purchaser.  It  would  be  diffllcult 
to  conceive  of  a  more  transparent  effort  to  deceive  and  de- 
fraud the  public 

A  disclaimer  somewhat  similar  was  urged  in  Oomwumwedlth 
V.  The  Sheriff  (10  Phila.  Bep.,  203).  To  this  Paxton,  J.,  said : 
<<In  Oammanwealth  y.  Manderfield  (27  Legal  Intelligencer, 
1870,  p.  86),  we  had  occasion  to  define  an  illegal  lottery. 
Briefly  stated,  it  may  be  said  to  be  the  distribution  of  prizes 
by  chance.  Whatever  amounts  to  this,  no  matter  how  inge- 
niously the  object  of  it  may  be  concealed,  is  a  lottery.  This 
relator  evidently  regarded  his  occupation  as  at  least  qoes- 
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tionable  by  placing  the  words  ^No  lottery'  apon  his  prem- 
ises. An  honest  man  has  no  occasion  to  place  the  words 
<  Not  a  thief  npon  his  haf 

In  my  opinion  the  circolar  should  not  be  carried  in  the 
mails. 

Very  respectfally, 

BENJAMIN  HABBIS  BBEW8TBB. 

The  POSTMASTER-OENBRAIi. 


BRIO  GENERAL  ARMSTRONG. 

Under  the  power  conferred  by  the  act  of  May  1,  1882,  chapter  115,  the 
Secretary  of  State  has  no  aathority  to  pass  upon  the  claim  of  Mr. 
Reid  to  be  reimbarsed  expenses  incurred  by  him  as  agent  in  the  proee> 
cation  of  the  claims  of  the  '*  captain,  owners,  officers,  and  crew''  of 
the  brig  Oemerdl  ArmMtrang. 

Department  of  Justice, 

December  19, 1883. 

Sir  :  I  have  considered  your  commuDicatiou  of  the  29th 
of  October,  1883,  and  am  of  opinion  that  inasmuch  as  the 
I>ower  conferred  on  you  by  the  act  of  Congress  of  1st  May, 
1882,  concerning  the  brig  General  Armstrongy  is  expressly  re- 
stricted to  the  claims  of  the  ^^  captain,  owners,  ofScers,  and 
crew"  of  that  vessel,  I  do  not  think  you  have  any  authority 
to  pass  npon  the  claim  of  Mr.  Beid  to  be  reimbursed  for  cer- 
tain expenses  incurred  by  him  as  agent  in  the  prosecution  of 
such  claims* 

Again,  the  range  of  your  power  under  the  act  is  expressly 
confined  to  <Hhe  evidence  established  before  the  Oourt  of 
Claims."  As  this  evidence  has  no  bearing  on  the  claim  of 
Mr.  Beid  for  expenses,  and  as  you  have  no  authority  to  en- 
tertain other  evidence,  there  would  seem  to  be  no  ix>88ible 
way  of  bringing  this  matter  before  you. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  Sbcrbtary  of  State. 
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MONEY-ORDER  BUSINESS. 

To  entitle  a  poetmaeter  to  reoeive  oonipeDsation  for  isaniDg  and  paying 
money-orders  under  the  proyisions  of  seotion  4047,  Reyieed  Statntee, 
he  mnst  earn  it  by  performing  the  aervioe  himself  or  having  it  perw 
formed  by  a  clerk  or  agent  employed  and  paid  by  him  for  that  purpose. 

Department  of  Justiob, 

December  20, 1883. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  13th  instant,  citing  section  4047  of  the  Revised 
Statates,  and  stating  that  *Hhis  section  is  understood  by 
the  Post-Office  Department  as  requiring  a  postmaster,  in 
order  to  entitle  him  to  receive  the  compensation  therein  pro- 
vided for  issuing  and  paying  money-orders,  to  personally 
perform  the  services  required  in  the  money-order  business 
at  his  office,  in  the  sense  that  if  the  work  is  not  physically 
executed  by  his  hands,  it  must  be  executed  under  his  imroedi* 
ate  supervision  by  a  clerk  employed  by  him  for  that  purpose, 
and  who  is  in  no  way  employed  by  the  Post-Office  Depart- 
ment proper,  or  paid  from  postal  funds,  as  distinguished 
from  money-order  funds." 

You  state  further  that  this  view  of  the  matter  has  not 
been  accepted  by  many  postmasters  as  a  proper  construc- 
tion, and  that  it  is  deemed  advisable  to  ask  my  opinion  upon 
the  subject. 

It  seems  very  dear  to  me  that  the  section  cited  gives  com- 
pensation to  postmasters  for  issuing  and  paying  money- 
orders  only  in  consideration  of  their  having  earned  it  by 
their  personal  services  (including  that  of  their  own  paid 
agents,  in  case  any  part  of  that  duty  may  be  lawfully  dele- 
gated). This  rests  on  the  plain  doctrine  that  in  such  a  con- 
tract of  hiring  the  engagement  of  one  party  is  to  pay  and 
the  other  to  serve.  The  statute  cited  must  be  presumed  to 
require  this  mutuality,  and  the  postmasters  who  consider 
themselves  to  be  entitled  to  pay  under  it  without  rendering 
or  furnishing  the  service  should  produce  some  legislative 
declaration  of  their  right. 

Whether  in  any  particular  case  there  is  foundation  for 
such  a  claim  will  depend  on  the  facts,  and  in  the  absence  of 
these  I  can  express  no  opinion  further  than  to  concur,  as 
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above,  in  your  construction  of  section  4047  of  ttie  Beviaed 
Statutes. 

As  you  state  no  special  cases  for  me  to  pass  upon,  of 
course  I  must  answer  ttiis  on  the  abstract  proposition  wtiich 
is  the  point  and  purpose  of  your  letter. 
Very  respectfully, 

BENJAMIN  HABBIS  BBEWSTEB. 
Hon.  W.  Q.  Oreshah, 

Postmaster-  OenerdL 


INSPECTION  OF  STEAM-VESSELS. 

The  inconyenience  contemplated  by  seotioo  4409,  Revised  Statutes,  is 
sucb  as  grows  oat  of  the  situation  of  the  boat,  or  of  the  parties,  viewed 
with  reference  to  the  location  of  the  local  board,  whereby  access  to 
the  latter  is  rendered  difficnlt  or  expeosiye. 

Where  such  inconvenience  exists,  the  authority  of  the  supervising  in- 
spector is,  by  virtue  of  that  section,  concurrent  with  that  of  the  local 
board ;  and  in  oases  acted  upon  by  him  under  that  authority  there  is 
no  appeal. 

But  where  the  supervising  inspector  resides  in  the  same  city  with  the 
members  of  the  local  board,  and  they  are  not  unable  to  aot,  and  access 
to  them  is  as  easy  and  unimpeded  as  to  any  like  board  in  the  same  lo- 
cality, such  inconvenience  does  not  exist,  and  the  supervising  inspector 
would  not  be  warranted  in  discharging  the  duties  of  the  local  board. 

Department  op  Justice, 

January  4, 1884. 

Sir  :  By  your  letter  of  the  14th  of  November  last  my  at- 
tention is  called  to  the  provisions  in  section  4409,  Revised 
Statutes,  authorizing  a  supervising  inspector  of  steam-ves- 
sels, ^^  in  any  district  where,  from  distance  or  other  cause,  it 
is  inconvenient  to  resort  to  the  local  board,  to  inspect  any 
steam-vessel  and  the  boilers  of  such  steamer,  and  to  grant 
certificates  of  approval,  and  to  do  and  perform  all  the  duties 
imposed  upon  local  boards,"  and  in  connection  with  this  pro- 
vision the  following  questions  are  proposed  for  my  consider- 
ation : 

^«  Shall  the  power  given  by  that  section  authorize  the  su- 
pervising inspector  to  initiate  and  take  charge  of  an  investi- 
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gation  under  sectiou  4450  of  the  Eevised  Statates  aud  con- 
dact  it  to  the  exclusion  of  the  local  board  and  to  finally  revoke 
a  license  t 

'<  If  he  can,  what  becomes  of  the  right  of  appeal  under  sec- 
tion 4452  aud  the  review  there  provided  fort 

*^  Suppose  that  the  supervising  inspector  resides  in  the 
same  city  with  the  members  of  the  local  board,  that  they  are 
not  permanently  nor  temporarily  unable  to  act,  that  access 
to  them  is  as  easy  and  unimpeded  as  to  any  like  board  in 
the  same  locality,  can  it  be  held  that  there  is  such  an  incon- 
venience in  resort  to  the  local  board  as  warrants  the  super- 
vising inspector  in  assuming  the  power  of  investigation  and 
ousting  the  local  board  of  jurisdiction  of  a  case  T  To  put  the 
same  inquiry  in  another  form,  has  the  supervising  iiis[)ector 
such  warrant  for  the  reason  that  he  deems  it  for  the  public 
interest  and  conducive  to  a  more  thorougb  aud  impartial  in- 
vestigation for  him  to  investigate  rather  than  for  the  local 
board,  when  that  board  is  as  acct'ssible  as  he  is  t  '^ 

The  provisions  of  sectiou  4409,  Revised  Statutes,  were  in 
substance  originally  enacted  iu  section  22  of  the  act  of 
August  30, 1852,  chapter  106,  and  afterwards  re-enaoted  in 
section  27  of  the  act  of  February  28,  1871,  chapter  100,  from 
which  last  section  they  are  directly  taken.  Under  the  law 
as  it  existed  previous  to  the  act  of  1852  steamboat  owners 
experienced  much  inconvenience  iu  obtaining  inspections,  by 
reason  of  the  fact  that  inspectors  were  appointed  only  at 
ports  of  entry  or  of  delivery,  thus  making  it  necessary  to 
take  boats,  that  were  brought  or  put  in  repair  at  other 
places,  to  some  port  of  entry  or  delivery  in  order  to  be  in- 
spected, which  oftentimes  required  a  trip  of  several  hundred 
miles  (especially  on  the  Western  rivers)  and  involved  consid- 
erable expense.  To  remedy  this  aud  provide  greater  facili- 
ties for  inspections  was  the  main  object  of  the  twenty-second 
section  of  that  act.  It  provided  that  the  supervising  inspect- 
ors should  "visit  collection  districts  in  which  there  are  no 
boards  of  inspectors,  if  there  be  any  where  steamers  are 
owned  or  employed,"  and  that  each  should  have  "  full  power 
to  inspect  any  such  steamer  or  boilers  of  each  steamer  in  any 
such  district,  or  in  any  other  district  where,  from  distance 
or  other  cause,  it  is  inconvenient  to  resort  to  the  local  board, 
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and  to  grant  certificates  of  approval  according  to  the  pro- 
visions  of  this  act,  and  to  do  and  perform  in  soch  districts 
all  the  duties  imposed^  upon  boards  in  the  districts  where 
they  exisf  Here  the  supervising  inspector  was  authorized 
to  perform  the  duty  of  inspecting  steamboats,  and  also  all 
other  dnties  imposed  upon  the  board  of  inspectors:  first, 
in  collection  districts  in  which  no  sach  boards  existed;  second, 
in  other  collection  districts  where,  from  distance  or  other 
cause,  it  was  inconvenient  to  resort  to  the  local  board. 

Section  4409,  Revised  Statutes,  invests  the  supervising 
inspector  with  the  same  anthority.  As  regards  districts 
wherein  local  boards  exist,  this  authority  is  not  meant  to  be 
concurrent  with  that  of  such  boards  under  any  and  all  cir- 
cumstances. It  is  intended  to  be  exercised  only  in  cases 
where  the  local  board  can  not  be  resorted  to  without  incon- 
venience; and  the  sort  of  inconvenience  contemplated  is  in- 
dicated by  the  express  mention  of  <*  distance''  as  a  cause 
thereof.  It  is  inconvenience  growing  out  of  the  situation  of 
the  boat  or  of  the  parties,  viewed  with  reference  to  the  loca- 
tion of  the  board,  whereby  access  to  the  latter  is  rendered 
difficult  or  expensive.  Where  such  inconvenience  exists  the 
authority  of  the  supervising  inspector  to  perform  the  duties 
imposed  upon  the  local  boards  by  section  4450,  Revised  Sta- 
tutes, is«  by  virtue  of  section  4409,  concurrent  with  that  of 
those  boards.  And  in  cases  acted  upon  by  him  under  and 
pursuant  to  that  authority  there  is  no  appeal  or  review  pro- 
vided for,  the  provisions  of  sections  4452,  Revised  Statutes, 
not  applying  thereto. 

But  in  the  case  supposed  by  you,  namely,  ^'  that  the  super- 
vising inspector  resides  in  the  same  city  with  the  members 
of  the  local  board,  that  they  are  not  permanently  nor  tem* 
porarily  unable  to  act,  and  that  access  to  them  is  as  easy 
and  unimpeded  as  to  any  like  board  in  the  same  locality,'' 
I  am  of  opinion  that  there  exists  no  inconvenience  within  the 
intent  of  the  statute,  and  that  the  supervising  inspector 
would  not  be  warranted  in  discharging  the  duties  referred 
to.  Mere  considerations  of  expediency  in  such  case,  or  that 
the  supervising  inspector  deems  it  for  the  public  interest 
and  conducive  to  a  more  thorough  and  impartial  investiga- 
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tion  for  him  to  investigate  rather  than  for  the  local  board, 
do  not  in  my  opinion  sapply  the  conditions  reqaired  by  the 
statutes  to  empower  him  thus  to  act. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HAJiBIS  BBEWSTBB. 
Hon.  Ohab.  J.  FoLGES, 

Secretary  of  the  Treaeury. 


PENALTY  ENVELOPE. 

Seetion  S9  of  the  act  of  March  31, 1879,  chapter  180,  so  far  as  it  relates 
to  the  indorsement  to  be  placed  on  the  penalty  envelope,  is  a  snbsti- 
tnte  for  tbe  corresponding  provision  in  the  fifth  section  of  the  act  of 
March  3,  1877,  chapter  103.  Snch  envelope  must  be  indorsed  with  a 
proper  designation  of  the  office  from  which  the  same  is  transmitted, 
and  a  statement  of  the  penalty  provided  by  the  fifth  section  of  the 
latter  act. 

Department  of  Justioe, 

January  11,1884. 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  yonr 
letter  of  the  9th  instant,  calling  my  attention  to  certain  pro- 
▼isionn  of  the  statutes  in  relation  to  penalty  envelopes. 

Yon  say:  ^'Tbis  Department  having  become  cognizant  of 
the  fact  that  a  portion  of  the  provisions  of  sections  5,  6,  and 
29,  Twentieth  Statutes,  pages  335  and  362,  are  not  being 
complied  with  by  some  of  the  Departments,  inasmuch  as  the 
proviso  in  section  5  (which  reads:  *  That  every  such  letter 
or  package,  to  entitle  it  to  pass  free,  shall  bear  over  the 
words  ^OflScial  business'  an  indorsement  showing  also  the 
name  of  the  Department,  and,  if  from  a  bureau,  or  oflSce,  the 
names  of  the  Department  and  bureau,  or  office,  as  the  case 
may  be,  whence  transmitted'),  and  which  requirement  is  re- 
peated in  each  of  the  succeeding  sections,  is  not  properly  ob- 
served, it  is  deemed  advisable  to  call  your  attention  to  the 
matter,  and  suggest  such  action  as  in  your  opinion  may  be 
warranted  under  the  statute  named." 

The  citations  to  the  provisions  of  law  is  somewhat  obscure, 
as  you  will  perceive.  I  understand  you  to  refer,  however,  to 
the  fifth  and  sixth  sections  of  the  act  of  March  3, 1877,  chap- 
ter 103  (19  Stat.,  335),  and  to  the  twenty -ninth  section  of  the 
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act  of  March  31, 1879,  chapter  180  (20  Stat,  362),  amendatory 
thereof.    The  former  sections  are  as  follows: 

<<Seg.  5.  That  it  shall  be  lawful  to  transmit  through  the 
mail,  free  of  postage,  any  letters,  packages,  or  other  matters 
relating  exclusively  to  the  business  of  the  Government  of 
the  United  States :  Provided^  That  every  suck  letter  or  pack- 
age to  entitle  it  to  pa^sfree  shall  bear  over  the  words  *>  Official 
business^  an  endorsement  showing  also  the  name  of  the  Depart- 
ment^ and,  if  from  a  bureau  or  office,  the  names  of  the  Depart- 
ment  and  bureau  or  office,  a«  the  ca^se  may  be,  whence  transmitted. 
And  if  any  person  shall  make  use  of  any  such  official  enve- 
lope to  avoid  the  payment  of  postage  on  his  private  letter, 
package,  or  other  matter  in  the  mail,  the  person  so  offending 
shall  be  deemed  guilty  of  a  misdemeanor,  and  subject  to  a 
fine  of  three  hundred  dollars,  to  be  prosecuted  in  any  court 
of  competent  jurisdiction. 

"  Sec.  6.  That  for  the  purpose  of  carrying  this  act  into 
effect  it  shall  be  the  duty  of  each  of  the  Executive  Depart- 
ments of  the  United  States  to  provide  for  itself  and  its  sub- 
ordinate offices  the  necessary  envelopes,  and  in  addition  to 
the  endorsement  designating  the  Department  in  which  they 
are  to  be  used  the  penalty  for  the  unlawful  use  of  these  en- 
velopes shall  be  stated  thereon." 

The  latter  section  is  as  follows : 

^'  Sec.  29.  The  provisions  of  the  fifth  and  sixth  sections 
of  the  act  entitled  '  An  act  establishing  post-routes,  and  for 
other  purposes,' approved  March  third,  eighteen  hundred  and 
seventy-seven,  for  the  transmission  of  official  mail-matter, 
be,  and  they  are  hereby,  extended  to  all  officers  of  the  United 
States  Government,  and  made  applicable  to  all  official  mail- 
matter  transmitted  between  any  of  the  officers  of  the  United 
States,  or  between  any  such  officer  and  either  of  the  Execu- 
tive Departments  or  officers  of  the  Government,  the  envelopes 
of  such  matter  in  all  cases  to  bear  appropriate  indorsements 
containing  the  proper  designation  of  tlie  office  from  which  the 
same  is  transmitted,  with  a  statement  of  the  penalty  for  their 
misuse.  And  the  provisions  of  said  fifth  and  sixth  sections 
are  hereby  likewise  extended  and  made  applicable  to  all 
official  mail-matter  sent  from  the  Smithsonian  Institution: 
Provided,  That  this  act  shall  not  extend  or  apply  to  pension- 
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agents  or  other  officers  who  receive  a  fixed  allowaoce  as  com- 
pensation for  their  services,  including  expenses  for  postage." 

I  have  placed  in  italics  the  portions  relating  to  the  partic- 
alar  matter  to  which  yon  call  attention. 

I  am  of  opinion  that  the  provision  in  the  act  of  1879  was 
intended  as  a  substitute  for  the  provision  of  the  act  of  1877, 
so  far  as  it  relates  to  the  description  of  the  indorsement  to 
be  placed  upon  the  envelope.  The  penalty  envelope  must 
be  indorsed  with  a  ^'  proper  designation  of  the  office  from 
which  the  same  is  transmitted"  and  with  a  ^< statement  of  the 
penalty  "  provided  by  the  fifth  section  of  the  act  of  1877.  I  do 
not  find  any  further  requirement  in  the  law  as  it  now  stands. 

I  shall  be  happy  to  cooperate  with  you  in  any  way  you 
may  suggest  in  enforcing  the  law.    The  suggestion  contained 
in  the  latter  part  of  your  letter  will  be  complied  with  so  far 
as  this  Department  is  concerned. 
Tery  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

The  Postmaster- General. 


DUTIABLE  VALUE  OF  MERCHANDISE. 

Review  of  legislation  fixing  the  basis  for  estimating  ad  valorem  duties, 
passed  prior  to  the  act  of  March  3,  1883,  chapter  121. 

The  only  change  effected  by  section  7  of  that  act  is  to  exclude  from  such 
basis  all  costo  and  charges  which,  under  the  law  as  it  previously  stood, 
were  required  to  be  added  to  the  current  or  actual  market  value  or 
wholesale  price  of  the  iDerchandise  in  the  principal  markets  of  the 
country  whence  the  same  was  imported,  or  of  the  country  of  produc- 
tion or  manufacture,  as  the  case  might  be,  thus  making  such  current 
or  actual  market  value,  etc.,  the  sole  basis  for  estimating  such  duties. 

By  current  or  actual  market  value  or  wholesale  price,  as  used  in  the 
statute,  is  to  be  underHtood  the  amount  of  money  the  article  com- 
manded in  the  foreign  market  in  the  condition  in  which  it  is  there 
customarily  sold  and  purchased. 

The  cost  of  boxes  or  coverings  with  which  goods  are  ordinarily  prepared 
for  sale  in  the  foreign  market,  and  in  which  they  are  usually  sold  and 
purchased  there,  is  au  element  of  the  actual  market  value  of  the  goods. 

What  becomes  of  the  box  or  covering,  in  the  course  of  trade,  after  the 
importation,  does  not  affect  the  question  of  dutiable  value. 

Department  op  Justice, 

January  11, 1884. 
Sir:  I  have  carefully  examined  the  following  questions, 
which  are  presented  for  my  consideration  in  your  communica- 
tion of  the  26tb  of  November  last. 
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«*  First.  Whether  section  7  of  the  tariff  act  of  March  3, 
1883,  does  more  than  repeal  duties  upon  the  charges  imposed 
by  the  sections  of  law  named  in  said  section  7,  and  which  are 
thereby  repealed,  and  other  provisions  of  law,  if  any,  of  the 
same  character. 

^<  Second.  Whether  that  section  prohibits  the  inclusion 
in  the  dutiable  value  of  merchandise  of  the  value  of  the 
boxes  and  coverings  which  are  part  of  its  preparation  for 
sale  in  the  markets  of  the  country  of  exportation. 

^^  Third.  Is  the  dutiable  value  of  merchandise  its  actual 
market  value  or  wholesale  price  in  such  markets  as  enhanced 
by  its  preparation  for  sale  in  such  markets  by  the  placing  in, 
or  about,  or  upon  such  merchandise,  such  boxes  and  other 
coverings  as  are  named  in  question  fTo.  2 1 

<^  Fourth.  Whether  there  is  any  distinction  to  be  made  in 
the  assessment  of  duties  as  to  the  boxes  and  coverings  which 
are  part  of  such  preparation,  between  the  boxes  and  coverings 
which  do  and  those  which  do  not  go  to  the  consumer."  In  illus 
tration  of  this  question  you  remark:  ^^I  may  say  that  in  the 
case  of  shoe-blacking,  matches,  and  cigars,  the  merchandise 
is  inclosed  in  packages  which  go  to  the  ultimate  consumer, 
and  to  a  large  extent  serve  as  receptacles  for  the  article 
until  entirely  consumed.  In  other  instances  the  t>oxes  and 
other  coverings  do  not  usually  reach  the  ultimate  consumer; 
as  in  the  case  of  stockings  and  handkerchiefs  put  up  in  small 
boxes  and  sold  through  the  manufacturer  by  the  dozen  or 
other  specified  quantity,  and  at  a  value  which  includes  that 
of  the  small  boxes  in  which  the  dozens  are  contained.  The 
retailer  sells  from  the  boxes  in  many  instances  in  quantities 
less  than  a  box,  and  where  a  whole  box  is  sold  no  additioLal 
charge  is  made  for  the  value  of  the  box." 

'^  Fifth.  Whether  the  value  of  paper  and  trade-marks, 
ribbons,  and  ornamental  devices,  which  form  part  of  the 
preparation  of  each  piece  of  silk  or  velvet,  for  such  markets, 
is  to  be  included  in  the  general  market  value  or  wholesale 
price."  In  connection  with  this  question  you  observe :  <*  Silks 
and  velvets  are  put  up  for  the  foreign  market  with  trade- 
marks and  tickets  thereon,  and  are  wound  on  a  board  and 
covered  with  a  piece  of  paper,  or  a  piece  of  cloth  sewn 
around  each  piece,  to  protect  it,  and  ribbons  are  wound  on 
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wooden  blocks.  Appeals  have  been  presented  against  the 
insertion  in  tbe  dutiable  valae  of  any  of  these  elements  of 
expense."    Tbe  question  arises : 

^^  Sixth.  Whether  the  wooden  blocks  on  which  ribbons  are 
wound  and  the  boards  on  which  silk  and  velvets  are  wound, 
in  preparation  tor  such  markets,  shall  be  deemed  a  covering 
of  any  kind  within  the  intent  of  said  section  Tf  In  this 
oounection  you  further  observe:  ^^ Appeals  have  also  been 
taken,  in  which  it  is  claimed  that  there  should  be  deducted 
from  the  dutiable  value  the  cost  of  labor  in  putting  the 
merchandise  into  boxes  or  coverings  such  as  have  been  de- 
scribed.   The  question  therein  arises: 

^^  Seventh.  Whether  any  cost  or  value  of  labor  in  putting 
merchandise  into  boxes  or  coverings  In  preparation  for  such 
markets  can  be  in  any  view  considered  a  part  of  the  value  of 
such  box  or  covering  within  the  intent  of  said  section  7  T 

^<  And,  finally,  what,  if  any,  boxes  or  other  coverings  or 
item  of  labor  or  preparation  therein  described  should  be 
estimated  or  omitted  in  fixing  the  dutiable  value  of  imported 
merchandise  under  said  act  of  1883  f  " 

A  brief  review  of  the  previous  legislation  fixing  the  basis 
for  the  estimation  of  ad  valorem  duties  may  aid  in  reaching 
correct  conclusions  as  regards  the  scope  and  effect  of  section 
7  of  the  act  of  March  3, 1883,  upon  that  subject,  and  lead  to 
a  satisfactory  solution  of  the  questions  submitted.  This 
legislation  is  contained  in  the  following  statutes:  Section 
17  of  the  act  of  July  31,  1789,  chapter  5;  section  39,  act  of 
August  4, 1790,  chapter  35 ;  section  3,  act  of  January  29, 
1795,  chapter  17 ;  section  61,  act  of  March  2,  1799,  chapter 
22;  section  1,  act  of  April  27,  1816,  chapter  107;  act  of 
March  3,  1817,  chapter  50;  section  4,  act  of  April  20, 1818, 
chapter  79;  section  5,  act  of  March  1, 1823,  chapter  21 ; 
section  8,  act  of  May  19, 1828,  chap{er  65 ;  section  15,  act  of 
July  14, 1832,  chapter  227;  section  16,  act  of  August  30, 
1842,  chapter  270;  act  of  March  3, 1851,  chapter  38;  section 
28,  act  of  March  2,  1861,  chapter  68;  sections  23  and  24,  act 
of  June  30, 1864,  chapter  171 ;  section  7,  act  of  March  3, 1865^ 
chapter  80;  section  9,  act  of  July  28, 1866,  chapter  298,  and 
sections  2904  to  2908  inclusive  of  the  Revised  Statutes. 

By  the  acts  of  1789  and  1790  the  actual  cost  of  the  mer- 


636  HON.    BENJAMIN    HARRIS   BREWSTER 


DitlftbleTalaeof  Merehandliie. 


chandise  at  the  place  of  importation,  with  the  addition  of  a 
percentage  thereon  (20  per  cent,  if  imported  from  the  Cape 
of  Good  Qope  or  any  place  beyond  the  same,  and  10  per 
cent,  if  imported  from  elsewhere)  was  made  the  basis  f<»r 
estimating  ad  valorem  duties,  and  all  charges  were  expressly 
excladed  therefrom. 

The  act  of  1795  made  ^^  the  actual  cost  at  the  place  of  ex- 
portation, indading  all  charges  (commissions,  outside  pack- 
ages, and  insurance  only  excepted),"  the  basis  for  that  pur- 
pose. 

The  act  of  1799  made  *^  the  actual  cost  at  the  place  of  im- 
portation," with  the  addition  of  a  percentage,  as  in  the  acts 
of  1789  and  1790,  together  with  all  charges  (commissions, 
outside  packages,  and  insurance  only  excepted),  the  basis. 

The  act  of  1816  made  *^  the  net  cost  of  the  article  at  the 
place  whence  imported  (exclusive  of  packages,  commissions, 
and  all  charges),"  with  the  addition  of  a  percentage,  as 
above,  the  basis. 

The  act  of  1817  provides  the  same  basis  as  the  act  of  1816, 
^^  exclusive  of  packages,  commissions,  charges  of  transpor- 
tation, export  duty,  and  all  other  charges." 

By  the  act  of  1818  the  basis  is  the  same  as  that  prescribed 
by  the  act  of  1799.  All  charges  are  included  ^^  except  com- 
missions, outside  packages,  and  insurance." 

By  the  act  of  18 i3  the  actual  cost,  if  purchased,  or  the 
actual  value  if  otherwise  procured,  at  the  time  and  place 
when  and  where  purchased  or  otherwise  procured,  or  the 
appraised  value,  if  appraised,  with  all  charges  added  thereto 
except  insurance,  and  also  with  the  addition  of  a  percentage 
upon  such  cost  or  value  and  charges,  as  above,  is  made  the 
basis. 

By  the  act  of  1828  the  actual  value  at  the  time  of  pur- 
chase and  place  whence  Imported,  with  the  addition  thereto 
of  all  charges  except  insurance,  and  also  of  a  percentage,  as 
above,  is  made  the  basis. 

The  act  of  1832  makes  the  basis  the  same  as  that  of  the  act 
of  1823,  omitting  the  percentage.  It  includes  all  charges  ex- 
cept insurance. 

By  the  act  of  1842  the  actual  market  value  or  wholesale 
price,  at  the  time  when  purchased  in  the  principal  markets 
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of  the  country  from  wheuce  imported,  with  the  addition 
thereto  of  ^^  all  costs  and  charges  except  insurance,  and  in- 
cluding, in  every  case,  a  charge  for  commissions  at  the  usual 
rates,"  is  made  the  basis. 

In  the  act  of  1851  the  basis  is  the  same  as  it  is  in  the  act  of 
1842,  the  only  material  change  being  that  the  ^^  period  of  ex- 
portation "  is  made  the  time. 

The  actof  1861  made  the  ^^  day  of  actual  shipment "  the  time, 
but  introduced  no  other  change. 

By  the  act  of  1864  the  basis  is  the  actual  value  of  the  goods 
on  shipboard  at  last  place  of  shipment  to  United  States,  to 
be  ascertained  by  adding  to  the  value  at  place  of  growth, 
production,  or  manufacture  the  cost  of  transportation,  ship- 
ment, and  transshipment,  with  all  the  expenses  included, 
from  such  place,  whether  by  land  or  water,  to  the  vessel  in 
which  shippient  is  made  to  United  States ;  also  ^^  the  value  of 
the  sack,  box,  or  covering  of  any  kind  in  which  such  goods 
are  contained ;  commission  at  usual  rate,  in  no  case  less  than 
2^  per  centum ;  brokerage,  and  all  export  duties,  together 
with  all  costs  and  charges  paid  or  incurred  for  placing  said 
goods  on  shipboard,  and  all  other  proper  charges  specified  by 
law." 

By  the  act  of  1865  the  actual  market  value  or  wholesale 
price  at  the  period  of  the  exportation  in  the  principal  mar- 
kets of  the  country  from  whence  imported  is  made  the  basis. 
This  act  repeals  sections  23  and  24  of  the  act  of  1864,  and  ^^  all 
acts  and  parts  of  acts  requiring  duties  to  be  assessed  upon 
commissions,  brokerage,  costs  of  transportation,  shipment, 
transshipment,  and  other  like  costs  and  charges  incurred  in 
placing  any  goods,  wares,  or  merchandise  on  shipboard,  and 
all  acts  or  parts  of  acts  inconsistent  with  the  provision  of  this 
act." 

The  act  of  1866  modifies  the  basis  prescribed  by  the  act  of 
1865,  by  adding  thereto  ^^  the  cost  of  transportation,  shipment, 
and  transshipment,  with  all  the  expenses  included  from  the 
place  of  growth,  production,  or  manufacture,  whether  by  land 
or  water,  to  the  vessel  in  which  shipment  is  made  to  the 
United  States ;  the  value  of  the  sack,  box,  or  covering  of  any 
kind  in  which  such  goods  are  contained ;  commission  at  the 
usual  rates,  but  in  no  case  less  than  2^  per  centum ;  broker- 
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age,  export  daty,  and  all  other  actual  or  asoal  charges  for 
patting  ap,  preparing^  and  packing  for  transportation  or 
shipment." 

The  provisions  of  the  acts  of  1865  and  1866,  just  adverted  to, 
are  embodied  in  the  Bevised  Statates,  those  of  the  act  of 
1865  in  section  2906  and  those  of  the  act  of  1866  in  section 
2907,  under  which  sections  the  basis  for  estimating  ad  val- 
orem dutes  remained  as  it  was  established  by  those  acts  un- 
til the  passage  of  the  act  of  March  3,  1883. 

Section  7  of  the  last-mentioned  act  repeals  said  section 
2907  leaving  in  full  force,  section  2906.  This  is  virtually  a 
return  to  the  basis  prescribed  by  the  act  of  1865,  before  the 
modification  thereof  by  the  act  of  1866,  namely,  the  actual 
market  value  or  wholesale  price  at  the  period  of  exportation 
in  the  principal  markets  of  the  country  from  which  the  mer- 
chandise is  imported  (or  in  the  principal  markets  of  the 
country  of  production  or  manufacture,  when  the  importation 
is  fh>m  a  country  in  which  the  merchandise  has  not  been 
manufactured  or  produced,  see  section  2905,  Bevised  Stat- 
ates)«  without  any  addition  for  costs  or  charges  of  any  kind 
whatever.  The  above  repeal,  together  with  the  repeal  of  sec- 
tion 2908  Bevised  Statutes,  and  of  section  14  of  the  act  of 
June  22, 1874,  also  made  by  section  7  aforesaid,  sweeps  away 
all  the  provisions  in  force  at  the  date  of  the  act  of  1883  which 
required  or  contemplated  additions  of  that  character  to  the 
market  value  or  wholesale  price  of  merchandise  in  determin- 
ing its  dutiable  value.  The  clause  in  section  7,  declaring  that 
^^  hereafter  none  of  the  charges  imposed  by  said  sections  or 
any  other  provisions  of  existing  law  shall  be  estimated  in 
ascertaining  the  value  of  goods  to  be  imported,  nor  shall  the 
value  of  the  usual  and  necessary  sacks,  crates,  boxes,  or  cover- 
ing of  any  kind  be  estimated  as  part  of  their  value  in  determin- 
ing the  amount  of  duties  for  which  they  are  liable,"  adds 
nothing  to  and  takes  nothing  fh>m  the  force  and  efiect  of  the 
repeal  of  the  statutory  provisions  mentioned.  It  only  empha- 
sizes the  intent  of  Congress  in  making  the  repeal,  namely, 
that  all  charges  theretofore  required  to  be  estimated  as  part 
of  the  dutiable  value  of  merchandise  should  thereafter  be 
excluded  in  ascertaining  such  value. 
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It  resalts  from  the  foregoing  that,  as  regards  the  basis  on 
which  ad  valorem  duties  are  to  be  estimated,  the  only  change 
effected  by  section  7  of  the  act  of  1883  is  to  exdade  from 
sach  basis  all  costs  and  charges  which,  under  the  law  as  it 
previoosly  stood,  were  required  to  be  added  to  the  current  or 
actual  market  value  or  wholesale  price  of  the  merchandise 
in  the  principal  markets  of  the  country  whence  the  same 
was  imported  or  the  country  of  production  or  manufacture, 
as  the  case  might  be.  Thus  the  amount  or  actual  market 
value  or  wholesale  price  in  those  markets  which  is  to  be  ap- 
praised is  now  made  the  sole  bcisis  for  estimating  such  duties. 

Beourriug  to  the  question  presented,  I  submit  that  the 
answer  to  the  first  of  these  questions  is  sufficiently  indicated 
by  what  has  just  been  stated. 

The  second  and  third  questions  may  be  conveniently  con* 
sidered  together.  As  ali'eady  shown,  the  dutiable  valne  of 
merchandise  since  the  modification  of  the  customs  law  made 
by  the  act  of  1883  is  the  current  or  actual  market  value  or 
wholesale  price  thereof  in  the  foreign  market  at  the  period  of 
exportation,  to  be  ascertained  by  appraisement  (sees.  2905 
and  2906,  Bev.  Stat.).  What,  then,  is  to  be  understood  by 
current  or  actual  market  value  or  wholesale  price  as  used 
in  the  statute!  It  is  the  amount  of  money  or  price  which 
the  article  commands  in  the  foreign  market  in  the  condition 
in  which  it  is  there  customarily  sold  and  purchased.  As 
observed  by  the  court  in  Cobb  v.  Hamlin  (3  Gliff.,  191) :  <«  Some 
descriptions  of  goods  are  purchased  and  sold  in  the  foreign 
market  in  bulk,  and  are,  subsequently  to  the  purchase  and 
sale,  put  into  boxes,  packages,  or  coverings  by  the  purchaser 
Ibr  the  preservation  of  the  merchandise  and  the  convenience 
of  shipping.  Other  descriptions  are  put  into  boxes,  pack- 
ages, or  coverings  by  the  producer,  manufacturer,  or  whole- 
sale merchant.  The  actual  market  value  in  the  former  case 
does  not  include  the  cost  of  the  box,  package,  or  covering 
within  the  meaning  of  that  act  of  Congress  [the  act  of  1865 
hereinbefore  mentioned]  as  the  boxes,  packages,  or  coverings 
in  such  cases  are  purchased  by  the  shipper  as  the  means  of 
preserving  the  goods  and  for  the  convenience  of  shipment. 
But  no  doubt  is  entertained  that  the  words  ^actual  market 
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valae/  withoat  more,  woald  iuolnde  the  cost  of  the  box, 
package,  or  covering  iu  all  cases  where  the  merchandise  ia 
question  was  actually  purchased  in  the  box,  package,  or  cov- 
ering, and  is  usually  so  purchased  and  sold  for  shipment  in 
the  foreign  market,  and  where  the  price  includes  the  box, 
package,  or  coveting,  as  well  as  the  goods  therein  contained." 

In  that  case  the  court  held  that  where  oranges  and  lemons 
were,  in  conformity  to  the  general  custom  in  the  foreign  mar- 
ket, purchased  in  bulk,  and  were  afterwards  wrap|)ed  one  by 
one  in  paper  and  packed  in  boxes  and  transport^^d  to  the  place 
of  shipment,  the  expense  of  the  boxes,  etc.,  and  the  labor  of 
packing  the  fruit  did  not  constitute  an  element  of  its  actual 
market  value  within  the  meaning  of  the  act  of  1865.  And 
in  a  subsequent  case  {Harding  v.  Whitney^  4  Cliff.,  9G)  the 
same  court  held  that  where  wool  was  purchased  and  sold  in 
the  bale  in  the  foreign  market,  the  words  *^  actual  market 
value,"  in  the  act  of  1842,  include  the  cost  of  the  covering 
as  well  as  the  goods,  as  the  whole  are  sold  together,  without 
any  additional  charge  for  the  covering — that  such  expense 
enters  into  and  forms  a  constituent  part  of  the  market  value 
and  wholesale  price  of  the  merchandise  at  the  place  of  ex- 
portation. In  the  first  case,  under  the  law  as  it  existed 
before  the  passage  of  the  act  of  1883,  the  cost  of  the  boxes, 
etc.,  ami  of  the  labor  in  packing  the  fruit  would  be  charges 
proper  to  be  added  to  the  actual  market  value  of  the  fruit 
in  ascertaining  its  dutiable  value,  while  in  the  other  case 
the  addition  of  the  cost  of  balingD*nd  covering  to  the  actual 
market  value  of  the  wool  would  not  be  proper,  as  such  cost 
enters  into  and  is  included  in  the  actual  market  value  of  the 
article. 

According  to  the  principle  of  these  cases,  which  appears 
to  me  to  be  both  sound  and  practicable,  the  cost  of  boxes  or 
coverings  with  which  goods  are  ordinarily  prepared  for  sale 
in  the  foreign  market  and  in  which  they  are  usually  sold  and 
purchased  there  (the  price  paid  for  the  goods  including  the 
box  or  covering  which  goes  therewith  to  the  purchaser) 
must  be  regarded  as  entering  into  or  as  being  an  element  of 
the  actual  market  value  of  the  goods.  Section  7  of  the  act 
1883  does  not  forbid  the  inclusion  in  the  dutiable  value  of 
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merchandise  of  that  which  forms  a  constitueut  of  its  actual 
market  valae.  Hence  the  dutiable  value  of  goods  usually 
prepared  for  sale  as  above,  and  thus  usually  sold  in  the  for- 
eign market,  is  their  current  or  actual  market  value  or  whole- 
sale price  in  such  market,  as  eubanoed  by  the  preparation 
tliereof  for  sale  in  the  manner  referred  to.  In  the  language 
of  your  circular  of  September  27, 1883,  "  the  dutiable  value 
of  the  goods  is  the  actual  market  value  or  wholesale  price 
thereof  in  the  condition  of  finish  and  preparation  for  sale 
in  which  they  are  finally  offered  by  the  foreign  merchants 
to  negotiating  costomers  and  for  which  they  will  and  do  sell 
them,  though  that  value  or  price  be  enhanced  because  of  that 
finish  and  preparation,  and  though  a  part  of  the  preparation 
consists  in  the  placing  in  or  upon  or  about  the  goods,  boxes, 
cartons,  paper,  cards,  or  other  like  things." 

In  answer  to  the  fourth  question,  I  submit  that  with  re 
spect  to  boxes  and  coverings,  which  are  part  of  the  prepa- 
ration of  goods  for  sale  in  the  foreign  market  and  are  there 
sold  with  the  goods  as  above  stated,  no  distinction  is  admis- 
sible between  those  which  do  and  those  which  do  qot  go  to 
the  ultimate  consumer.  What  becomes  of  the  box  or  cover- 
ing in  the  course  of  trade,  after  the  importation  of  the  goods, 
is  unimportant  and  in  no  way  affects  the  question  of  dutiable 
value. 

The  remaining  questions  seem  to  be  covered  by  the  re- 
marks already  made  in  answer  to  the  second  and  third  ques- 
tions. The  expense  of  the  usual  and  customary  preparation 
of  silks,  velvets,  and  ribbons  for  sale  in  the  foreign  market, 
to  which  the  former  questions  refer,  necessarily  enters  into 
the  actual  market  value  of  those  articles  in  that  market 
This  being  so,  and  the  price  paid  for  the  goods  in  that  market 
including  such  expense,  the  latter  is  not  to  be  estimated  sep- 
arately for  *^  insertion  in  the  dutiable  value,"  nor  is  any  part 
thereof  to  be  estimated  and  deducted  fi*om  the  dutiable  value. 
The  current  or  actual  market  value  or  wholesale  price  of  the 
goods  in  the  condition  in  which  they  are  usually  sold  and 
purchased  in  the  foreign  market,  and  that  alone,  is  required 
to  be  ascertained.  Such  value  or  price  of  the  goods  is  now 
their  dutiable  value,  and  to  add  to  or  deduct  ixom  the  latter 
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costs  or  expenses  of  any  kind  which  necessarily  enter  into 
and  are  included  in  the  former  would  be  unwarranted  by  the 
existing  law. 

I  am,  sir,  very  respectfoUy, 

BENJAMIN  HARRIS  BBBWSTER. 
Hon.  Ohasles  J.  Folder, 

Seereiary  of  the  Treasury. 


REFUND  OF  DUTIES  ERRONEOUSLY  EXACTED. 

Opinion  of  April  20,  1882  (ante  p.  326),  on  the  power  of  the  Secretary  of 
the  Treasary  to  refund  dntiee  erroneoDsly  exacted,  reaffirmed. 

Section  3012^,  Revised  Statutes,  confers  upon  him  power  to  refand  9uk 
modo  only ;  t.  e.,  upon  appeals  heard  by  him  under  section  2931,  Revised 
Statutes,  when  made  io  the  form  and  within  the  time  therein  specified. 

Department  of  Justice, 

January  16, 1884. 

Sir:  In  reply  to  yours  of  the  11th  of  September  last, 
which  refers  to  a  claim  before  you  by  MoUer,  Sierck  &  Co., 
to  have  certain  duties  upon  imported  sugar  refunded,  allow 
me  to  say : 

Upon  reconsideration  I  am  still  of  the  opinion  expressed 
to  you  April  20, 1882,  viz,  that  section  3012^  of  the  Revisetl 
Statutes  is  not  a  substantive  grant  of  power  to  the  Secretary 
of  the  Treasury,  but  is  to  be  read  in  connection  with  section 
2931;  in  other  words,  that  it  constitutes  the  legislative  pro- 
vision which  empowers  the  Secretary  to  repay  such  duties  as, 
in  appeals  before  him  by  virtue  of  section  2931,  he  has  held 
to  be  excessive.  It  confers  no  authority  to  reverse  decisions 
formerly  made^  by  him  or  his  predecessors  in  appeals  once 
regularly  pending  and  since  ended,  even  if  subsequently  sat- 
isfied that  such  decisions  were  erroneous.  That  is  the  case 
hei*e.  The  Secretary  is  satisfied  by  a  decision  of  the  Supreme 
Court  that  former  decisions  in  his  Department  as  to  the  duty 
upon  sugars  ^ere  erroneous,  and  that,  consequently,  many 
importers  have,  just  claims  against  the  United  States  on  ac- 
count of  excessive  oxactiouG.  Tho  serious  question  here  is 
not  as  to  the  debt,  but  as  to  tho  method  of  satisfaction.  The 
Secretary,  as  will  be  admitted,  has  no  general  power  to  pay 
debts  due  by  the  United  States.  In  every  case  some  legis- 
lative warrant  for  payment  by  him  must  be  shown.    As  re- 
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gardsexoessive  exactions  for  daties,  it  is  provided  (sec.  293L) 
that  he  may  hear  appeals  when  made  in  a  certain  form  and 
within  a  certain  time  therein  specified,  and  section  3012^  con- 
fers upon  him  the  power  to  repay  moneys  which  upon  such 
appeals  he  may  hold  to  have  been  exacted  in  excess.  lu  the 
present  case,  however,  he  had  held  the  exactions  in  question 
to  be  proper,  aud  the  appeal  had  subsequently  been  ended. 
Whatever  remedies  the  citizen  may  in  such  case  have  had 
to  redress  the  consequences  of  this  erroneotis  (104  U.  8.  B., 
694)  decision,  section  3012^  confers  none.  For  that,  like  all 
executions  aud  quasi  executions,  takes  for  granted  a  previ- 
ous affirmative  judgment  in  the  same  tribunal 

If  section  3012^  contains  a  substantive  grant  of  power  to 
hear  complaints  of  excessive  exactions  of  duties,  it  is  plain 
that  the  limitations  and  restrictions  upon  the  like  grant  in 
section  2031  are  nugatory.  So  to  conclude  would  be  destmo- 
Hve  construction.  It  therefore  seems  plain  that  the  show- 
ing referred  to  in  the  first  line  of  3012^  must  be  such  a 
showing  as  is  provided  for  in  2031.  And  it  follows,  in  the  ab- 
sence of  a  legislative  grant,  of  power  to  rehear  decisions,  that 
the  phrase  <*  final  and  conclusive,"  which  appears  about  the 
middle  of  section  2031,  applies,  in  the  fullest  sense  thereof, 
to  decisions  upon  appeals  which  have  been  ended;  in  other 
words,  are  conclusive  even  upon  the  Secretary  himself. 

In  view  of  the  serious  contention  upon  the  above  point 
made  in  behalf  of  the  complainants  in  the  papers  upon  file, 
it  seemed  proper  to  restate  my  views  thereupon. 

In  the  present  case,  however,  it  also  appears  that  in  view 
of  an  adverse  opinion  upon  their  appeal  the  complainants 
have  brought  suit  bona  fide  against  the  collector  to  recover 
the  amount  claimed  to  be  excessive,  aud  that  this  suit  is  still 
pending.  But  such  suit  was  hvonght prematurely;  u  e.,  before 
the  Secretary's  decision  had  actually  been  made. 

If  this  objection  were  duly  brought  to  the  attention  of  the 
court  no  doubt  the  action  would  fail.  If  it  were  not  so 
brought,  judgment  would  be  duly  rendered  against  the  col- 
lector, and  such  judgment  would  then  authorize  its  own  sat- 
isfaction out  of  the  Treasury. 

In  a  case  of  a  debt  so  plainly  due  by  the  Government,  it 
seems  that  the  objection  of  so  trifling  a  prematureness  of  suit 
should  not  be  raised,  and  that  it  is  advisable  that  the  com- 
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plainants  be  allowed  to  make  out  such  a  claim  for  judgment 
by  the  oonrtafiin  oAsenceof  suck  objection  they  may  be  able  to 
do ;  such  judgment  in  the  end  to  warrant  official  action  by 
yourself  as  in  cases  of  like  judgments  generally. 
T7ery  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attorney-GenercL 
The  Seobetaby  of  the  Tbeasubt. 


SPANISH  CLAIMS  UNDER  TREATY  OF  1819. 

The  United  Stated  are  under  no  obligation  to  allow  intei^wt  on  the 
awards  made  by  the  Florida  Judges  in  cases  of  claims  of  Spanish 
subjects  under  the  ninth  article  of  the  treaty  with  Spain  of  1619. 

Department  op  Justice, 

January  24,  1884. 

Sm :  Your  commnnication  toacbing  the  accountability  of 
the  Government  of  the  United  States  for  interest  on  the 
awards  of  the  Florida  judges  in  oases  of  claims  of  Spanish 
subjects  under  the  ninth  article  of  the  treaty  with  Spain  of 
1819  has  been  received  and  duly  considered. 

By  the  provision  of  the  ninth  article  of  the  treaty  under 
which  the  question  submitted  arises  the  United  States 
agreed  **  To  cause  satisfaction  to  be  made  for  the  injuries,  if 
any,  which  by  process  of  law  shall  be  established  to  have 
been  suflFered  by  the  Spanish  officers  and  individual  Spanish 
inhabitants  by  the  late  operations  of  the  American  Army 
in  Florida.'^    (Public  Treaties,  p.  715.) 

In  furtherance  of  this  provision  of  the  treaty,  Gongress, 
in  1823,  passed  a  law  authorizing  and  directing  the  judges 
of  the  superior  courts  established  in  St  Augustine  and  Pen- 
sacola  in  the  Territory  of  Florida,  to  receive,  and  adjust  all 
claims  under  the  treaty  that  had  arisen  within  their  respect- 
ive jurisdictions.  It  also  required  that  in  cases  decided  in 
favor  of  the  claimants  the  said  judges  should  report  the  de- 
cisions, with  the  evidence  on  which  they  are  founded,  to  the 
Secretary  of  the  Treasury,  ^^  who,  on  beingsatisfied  that  the 
same  is  [are]  just  and  equitable,  within  the  provisions  of  the 
said  treaty,  shall  pay  the  amount  thereof  to  the  person  or 
persons  in  whose  favor  the  same  is  [are]  adjudged."  (3  Stat.« 
768.) 
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Ill  1834  Gongress  passed  another  act,  enlarging  the  juris- 
diction of  the  Territorial  courts  under  the  treaty  (6  Stat,  569). 
It  is  not  necessary  to  make  more  special  reference  to  this  act. 

After  the  admission  of  Florida  into  the  Union  Congress 
passed  an  act  transferring  the  unfinished  business  under  the 
treaty  which  was  pending  before  the  judge  of  the  superior 
court  at  St.  Augustine  to  the  judge  of  the  district  court  of 
Florida.    (9  Stat.,  130). 

One  of  the  results  of  adjudication  by  the  tribunals  estab- 
lished by  Gongress  to  carry  out  the  treaty  is  that  claimants 
shall  not  recover  interest  on  the  sums  awarded  them. 

The  Government  of  Spain  has  been  insisting  for  years 
that  this  decision  withholding  interest  was  unjust  and  in 
violation  of  the  treaty. 

It  is  difficult  to  see  what  loctis  standi  the  Government  of 
Spain  has  in  this  matter,  or  in  what  respect  it  has  an  inter- 
national aspect. 

It  is  not  denied  that  this  Government  provided  the  ^<  proc- 
ess of  law,"  required  by  the  treaty  to  determine  the  claims 
in  question. 

It  is  not  denied  that  all  the  claims  have  been  adjudicated. 

It  is  not  denied  that  all  sums  abjudicated  have  been  paid 
to  the  parties  entitled  to  them. 

What,  then,  is  the  complaint  that  is  made  by  Spain  f  It 
is  that  the  adjudication  disallowing  interest  is  erroneous. 
That  is  to  say,  Spain  claims  the  right  to  review  and  reverse 
the  judgments  of  the  tribunals  established  under  the  treaty. 

In  my  opinion  this  Government  has  fully  discharged  her 
obligations  under  the  treaty.  If  Spain  intended  to  give  the 
rules  of  decision  to  the  tribunals  contemplated  by  the  treaty, 
those  rules  should  have  been  inserted  in  the  treaty. 

In  my  opinion  Spain  is  concluded  by  the  decision  she  now 
seeks  to  reopen.  She  must  be  held  to  have  trusted  im- 
plicity  to  the  tribunals  to  be  established  under  the  treaty. 
In  this  view  of  the  subject  the  question  Spain  now  raises  is 
purely  municipal,  and  has  been  closed  long  since  by  a  series 
of  commanding  and  uniform  determinations. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 
BENJAMIN  HARRIS  BREWSTER. 

The  Seobetaby  op  State. 
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DUTY  ON  SCRAP  TOBACCO. 

Imported  scrap  tobacoo  fo  dutiable  as  iiiannfactared  tobacco  under  the 
act  of  March  3, 1»83,  chapter  121. 

Dbpartment  of  Justice, 

January  25, 1884. 

Sm:  Yonr  commanication  tooobini^  the  rutes  of  duty  od 
imported  scrap  tobaoco  has  received  my  consideration. 

Schedole  I,  Title  33,  of  the  Revised  Statates  imposes  a  duty 
of  50  cents  a  poand  on  manufactared  tobacco  and  a  duty  of 
30  cents  a  ponnd  on  nnmannfactnred  tobacco.  By  the  act 
of  the  3d  March,  1883,  the  same  classification  is  preserved, 
but  the  duty  ou  manufactured  tobacco  is  reduced  to  40  cents 
a  pound.    (22  8tat.  503.) 

The  question  is :  Under  which  classification  does  scrap 
tobacco  comef 

By  section  61  of  the  act  20th  of  July,  1868,  entitled  <«An 
act  imposing  tazt* s  on  distilled  spirits  and  tobacco,  and  for 
other  purposes  "  (15  Stat,  125),  *^  refuse  scraps  and  scrapings 
of  tobacco  "  are  classed  as  manufactured  tobacco. 

Taking  these  acts  together,  they  being  clearly  in  pari 
materia^  we  must  place  scrap  tobacco  in  the  category  of  man- 
ufactured tobacco,  irrespective  of  what  its  mercantile  accep- 
tation may  be,  for  Congress  has  given  it  that  classification, 
and  I  am  informed  that  the  Treasury  Department  has  adoptied 
and  been  acting  in  accordance  with  that  view. 

It  appears,  however,  that  sin  e  the  passage  of  the  act  of 
March  1, 1879,  exempting  from  the  internal  feveuue  tax  im- 
|K>rted  scrap  tobacco  on  which  the  proper  customs  duty  has 
been  paid,  a  question  has  arisen  whether  the  interpretation 
of  the  provisions  of  the  tariff  now  under  consideration  should 
be  controlled  any  longer  by  the  internal  revenue  law. 

I  see  no  reason  why  the  act  of  March,  1879,  should  produce 
any  such  result.  The  classification  in  the  internal  revenne 
law  of  scrap  tobacco  as  manufactured  tobacco  still  exists  in 
respect  of  domestic  tobacco  of  that  kind.  But  even  if  there 
was  a  total  repeal  of  the  tax  on  scrap  tobacco,  the  repealed 
law  might  still  be  referred  to  for  the  purpose  of  ascertaining 
the  intention  of  Congress,  it  being  entirely  well  settled  that 
all  statutes  in  pari  nuiteria^  whether  repealed  or  not,  should 
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be  taken  iuto  view  in  resolving  a  doubt  aa  to  the  meaning  of 
any  one  of  them. 

My  opinion  is,  therefore,  that  sorap  tobacco  is  still  dutiable 
as  manufactured  tobacco. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 
BENJAMIN  HABKIS  BBEWSTEB. 

The  Sbobbtabt  of  the  Tbbasubt. 

DUTY  ON  IRON  TURNINGS. 
Iron  tamings  are  not  dutiable  as  nuinofaotured  iron. 

Department  of  Justice, 

January  28, 1884. 
Sib:  Tour  communication  touching  the  rate  of  duty  on 
iron  turnings  has  received  my  consideration. 

I  concur  entirely  in  the  suggestion  in  your  letter  that  iron 
turuings  should  not  be  dutiable  as  manufactured  iron,  being, 
as  they  are,  the  waste  of  iron  in  course  of  being  manufact- 
ured ;  and,  accordingly,  I  so  decide. 
I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 
BENJAMIN  HARRIS  BREWSTER. 
The  Seoretaby  of  the  Tbeasury. 


INDIAN  SCHOOLS. 

The  appropriation  made  by  the  act  of  May  17,  1883,  chapter  163,  **  for 
the  purpose  of  farther  instruotiug  aud  civilizing  Indian  children  west 
of  the  Mississipp  River,''  etc.,  is  not  applicable  to  the  establishment  of 
an  indastrial  school  and  the  erection  of  buildings  therefor. 

Department  of  Justice, 

January  28,  1884. 
Sib  :  Your  letter  of  the  17th  instant  directs  my  atteutiou  to 
the  provision  in  the  act  of  May  17,  1882,  chapter  l63,  appro- 
priating $150,000  ^'  for  the  purpose  of  further  instructiDg  and 
civiliziDg  Indian  children  dwelling  west  of  the  Mississippi 
Biver,  and  in  the  States  of  Minnesota,  Wisconsin,  and  Michi- 
gan," etc.  (sec.  22,  Stat.,  86),  and  you  inquire  whether  the 
money  thus  appropriateti  is  applicable  to  the  establishment 
of  an  industrial  school  at  Lawrence,  Eans.,  for  that  purpose. 
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Upou  oonsideratioD,  I  am  of  the  opinion  that  the  estab- 
lishment of  an  induHtrial  school,  or  the  erection  of  buildings 
therefor,  is  not  within  the  scope  of  that  appropriation. 

Omitting  what  is  not  material  to  the  inquiry,  the  appro- 
priation is  for  *<  iustracting  and  civilizing  Indian  children 
*  *  *  in  industrial  schools  other  than  those  at  Carlisle, 
etc.,  supported  in  whole  or  in  part  from  treaty  and  other 
funds  appropriated  by  Congress,  or  such  as  may  be  estab- 
lished and  supported  wholly  from  treaty  or  other  funds  so 
appropriated,"  etc.  Here  the  statute  provides  for  ''  instruct- 
ing and  oivilizing^  both  in  industrial  schools  already  eHtob- 
lished  ^\\\q\i  Q,v^  supported  from  treaty  or  other  funds  appro- 
priated  therefor^  and  in  ^*  such  as  may  be  estoAliithed  "  and  sup- 
ported in  the  same  way.  But  this  falls  short  of  authorizing 
the  establishment  of  schools  for  the  instruction  and  civiliza- 
tion of  Indian  children.  The  terms  '<  instructing  and  civiliz 
ing",  restricted  as  they  are  in  the  statute,  can  not  be  taken 
to  impart  such  authority. 

While,  therefore,  the  appropriation  is  applicable  to  '^  in- 
structing aud  civilizing"  the  children  in  industrial  schools 
already  established  or  which  may  be  established  from  other 
funds,  the  language  of  the  statute  does  not  appear  to  me  to 
warrant  its  application  to  the  establishment  of  such  schools 
or  the  erection  of  buildings  therefor. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  H.  M.  Teller, 

Secretary  of  the  Interior. 


chiefs  of  bureaus  in  navy  department. 

The  chief  of  a  bureau  in  the  Navy  Department  can  not  Lawfully  bold 
over  after  the  expiration  of  the  term  for  which  he  was  appointed. 

The  generail  rule  is  that  where  Congress  has  not  authorized  the  officer  to 
hold  oyer,  his  incumbency  must  be  deemed  to  cease  at  the  end  of  his 
term,  though  no  appointment  of  a  successor  may  then  be  made. 

Department  of  Justice, 

January  31, 1884. 
Sir  :  In  compliance  with  your  verbal  request  1  have  con- 
sidered the  question  whether  the  chief  of  a  bureau  in  your 
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Department  may  lawfully  hold  over  after  the  expiration  of 
the  term  for  which  he  was  appointed. 

Section  421,  Revised  Statutes,  provides :  ^^  The  chiefs  of 
the  several  bureaus  in  the  Department  of  the  Navy  shall  be 
appointed  by  the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  from  the  classes  of  ofBcers  mentioned  in 
the  next  five  sections  respectively,  or  from  officers  having 
the  relative  rank  of  captain  in  the  staff  corps  of  the  Navy 
on  the  active  list,  and  shall  hold  their  offices  for  the  term  of 
four  years.'' 

There  is  nothing  in  that  section,  nor  in  any  other  of  which 
I  am  aware,  which  confers  authority  upon  the  incumbent  of 
the  office  of  chief  of  bureau  to  continue  therein  after  the  ex- 
piration of  his  term;  and  I  am  ot  opinion  that,  in  the  absence 
of  a  statutory  provision  conferring  it,  such  authority  does 
not  exist. 

Congress  has  in  terms  provided  that  certain  officers  whose 
appointments  are  for  a  definite  term  shall  hold  until  their 
successors  are  appointed  and  qualified  (see,  for  example, 
sees.  1841,  1843.  1875,  1876,  and  4778,  Rev.  Stat.),  from 
which  it  is  plainly  to  be  inferred  that  officers  not  thus  au- 
thorized can  not  lawfully  hold  over.  Uxpreasio  tinitis  est  ex- 
elusio  alterius.  So  that  the  general  rule  seems  to  be  that 
where  Congress  has  not  authorized  the  officer  to  hold  over 
his  incumbency  must  be  deemed  to  cease  at  the  end  of  his 
term,  though  no  appointment  of  a  successor  may  then  be 
made. 

In  support  of  the  above  view  I  beg  to  refer  to  a  remark  of 
the  Supreme  Court  of  the  United  States  in  the  case  of  United 
States  V.  EckforcPs  Executors  (1  How.,  250),  viz :  "  Under  the 
act  of  1820  collectors  can  only  be  appointed  for  four  years. 
At  the  end  of  this  term  the  office  becomes  cacantj  and  must  be 
filled  by  a  new  appointment."  (See  also  14  Opiu.,  262,  263.) 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  William  E.  Chandler, 

Secretary  of  the  Navy, 
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Section  10  of  the  act  of  March  3, 1883,  chapter  121,  extCDds  only  to  goods 
which  had  not  been  iq  bonded  warehouse  more  than  three  years  at  the 
date  that  act  took  effect. 

Sections  2971  and  2977,  Be  vised  Statutes,  place  a  limitation  upon  the 
privilege  of  exportation  with  refaml  of  duties,  and  require  that  it 
shall  be  exercised  within  three  years  from  the  date  of  importation; 
otherwise  the  privilege  is  lost. 

The  provision  in  section  2971,  Revised  Statutes,  requiring  merchandise 
to  be  sold,  is  applicable  to  goods  remaining  in  public  store  or  bonded 
warehouse  beyond  three  years,  as  well  where  the  duties  thereon  have 
been  paid  as  where  they  have  not  been  paid.  At  the  end  of  that 
period  they  are  to  be  regarded  as  abandoned  to  the  Government  and 
sold. 

The  object  and  requirement  of  that  provision  are,  however,  sufficiently 
met  by  the  practice  of  the  Department,  whereby,  in  lieu  of  a  formal 
sale  of  the  goods,  the  owner,  consignee,  or  agent  is  permitted  to  pay 
the  duties,  charges,  etc.,  that  have  accrued  thereon  and  take  them 
away. 

Department  of  Justioe, 

February  7, 1884. 

Sir:  I  have  considered  tbe  following  questiouf^,  proposed 
in  your  letter  to  ine  of  the  7th  of  November  last: 

'^  First  Whether  section  10*  of  the  tariff  act  of  March  3, 
1883,  is  necessarily  limited  to  goods  which  had  not  been  in 
bonded  warehouse  more  than  three  years  at  the  date  said 
act  went  into  operation  f 

«'  Second.  Whether  the  privilege  of  exportation  with  re- 
fund of  duties  may  still  be  allowed,  notwithstanding  more 
than  three  years  have  elapsed  since  the  date  of  importation! 
and 

«^  Third.  Whether,  under  section  2971,  Revised  Statutes, 
goods  are  to  be  sold  at  the  expiration  of  three  years  from  the 
date  of  importation,  notwithstanding  the  fact  that  duties 
may  have  been  already  paid  thereout" 

Section  10  of  the  act  of  March  3, 1883,  to  which  reference 
is  above  made,  provides:  "That  all  imported  goods,  wares, 
and  merchandise  which  may  be  in  tbe  public  stores  or  bonded 
warehouses  on  the  day  and  year  when  this  act  shall  go  into 
effect,  except  as  otherwise  provided  in  this  act,  shall  be  sub- 
jected to  no  other  duty  upon  the  entry  thereof  for  consump- 
tion than  if  the  same  were  imported  respectively  after  that 
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day ;  aod  all  goods,  wares,  and  merchandise  remaining  in 
bonded  warehonses  on  the  day  and  year  this  act  shall  take 
effect,  and  upon  which  the  duties  shall  have  been  paid,  shall 
be  entitled  to  a  refund  of  the  difference  between  the  amount 
of  duties  paid  and  the  amount  of  duties  said  goods,  wares, 
and  merchandise  would  be  subject  to  if  the  same  were  im- 
ported  respectively  after  that  date." 

That  the  first  clause  of  this  section,  which  deals  with  im- 
ports whereon  the  duties  have  not  been  paid,  applies  only  to 
such  merchaffdise  remaining  in  the  public  stores  or  bonded 
warehouses  on  the  day  the  act  takes  effect  as  may  then  law- 
fully be  entered  for  consumption,-  is  indicated  by  the  words 
^  upon  entry  thereof  for  consumption  "  used  therein.  These 
words  plainly  show  that  the  benefits  of  the  provision  were 
meant  for  merchandise  in  bond  which,  at  the  time  mentioned, 
the  importer  is  entitled  thus  to  enter,  and  for  none  other. 

No  change  in  the  law  respecting  the  withdrawal  of  dutiable 
merchandise  for  consumption  is  made  by  the  act  of  1883. 
This  subject  was  at  the  period  referred  to,  and  is  now,  regu- 
lated by  section  2970,  Revised  Statutes,  which  provides  that 
merchandise  in  bond  ^*  may  be  withdrawn  for  consumption 
within  one  year  firom  the  date  of  original  importation  on  pay- 
ment of  the  duties  and  charges  to  which  it  may  be  subject  by 
law  at  the  time  of  such  withdrawal ;  and  after  the  expiration 
of  one  year  f]t>m  the  date  of  original  importation,  and  until 
the  expiration  of  three  years  from  such  date,  any  merchan- 
dise in  bond  may  be  withdrawn  for  consumption  on  payment 
of  the  duties  assessed  on  the  original  entry  and  charges  and 
an  additional  duty  of  ten  per  centum  of  the  amount  of  such 
duties  and  charges." 

Thus,  by  the  then  and  still  existing  law  goods  in  bond  can 
be  entered  for  consumption  and  withdrawn  at  any  time  dur- 
ing the  period  of  three  years  from  the  date  of  original  impor- 
tation. Upon  the  expiration  of  this  period,  however,  the 
privilege  so  to  enter  such  goods  ceases,  and  (fby  section  2971, 
Bevised  Statutes)  they  are  to  be  *<  regarded  as  abandoned  to 
the  Government,  and  sold  under  such  regulations  as  the  Sec- 
retary of  the  Treasury  may  prescribe,"  etc. 

It  follows  that  merchandise  whereon  the  duties  have  not 
been  paid,  which  had  been  in  the  public  stores  or  bonded 
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warehoases  more  than  three  years  on  the  day  the  act  of  1883 
took  effect,  does  not  come  within  the  operation  of  section  10 
of  that  act. 

The  other  clause  of  that  section  deals  with  the  merchandise 
on  which  the  duties  had  been  paid,  but  which  shall  remain 
in  bonded  warehouses  on  the  day  the  act  takes  efiect  And 
though  the  language  of  this  clause  (viz :  ^^  all  goods,  wares, 
and  merchandise  remaining  in  bonded  warehouses  on  the  day 
and  year  this  act  shall  take  effect,  and  upon  which  the  duties 
shall  have  been  paid,  shall  be  entitled,"  etc.)  is  very  general, 
and  according  to  a  strictly  literal  interpretation  would  com- 
prehend any  imported  merchandise  actually  in  bonded  ware- 
house on  tbeday  referred  to,  I  am  nevertheless,  upon  consid- 
eration of  the  whole  section,  inclined  to  the  view  that  such  an 
interpretation  does  not  accord  with  the  intent  of  Congress^ 
that  this  clause  was  not  (any  more  than  the  first  clause) 
meant  to  apply  to  merchandise  which  on  that  day  shall  have 
been  in  bonded  warehouse  more  than  three  years. 

Under  section  2977,  Revised  Statutes,  merchandise  upon 
which  duties  have  been  paid  may  thereafter  remain  in  bonded 
warehouse  in  custody  of  the  customs  officers  at  the  expense 
and  risk  of  the  owners.  But  the  period  during  which  it  may 
thus  remain  subject  to  withdrawal  by  him  is  limited;  for 
unless  withdrawn  for  consumption  or  exportation  within 
three  years  from  the  date  of  original  importation,  it  becomes 
liable  to  be  sold  as  abandoned  to  the  Gtovemment.  (Sea 
2971,  Rev.  Stat) 

With  respect  to  merchandise  remaining  in  bonded  ware- 
house at  the  period  mentioned,  it  does  not  seem  probable  that, 
in  enacting  the  act  under  consideration,  Congress  meant  to 
discriminate  between  goods  upon  which  the  duties  were  un- 
paid and  goods  upon  which  the  duties  were  paid,  by  ex- 
cluding from  its  provisions  in  the  one  case  goods  which  bad 
remained  in  bonded  warehouse  more  than  three  years,  and  in 
the  other  case  including  within  its  provisions  goods  in  that 
predicament.  It  is  more  reasonable  to  suppose  that  Congress 
thereby  intended  to  give  the  importer  who  had  already  paid 
duties  under  the  old  law,  and  whose  goods  still  remained  in 
bonded  warehouse,  the  same  benefits  and  advantages,  but 
no  other  or  greater  than  are  thereby  given  the  importer 
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whose  goods  still  remained  in  bonded  warehouse  and  on 
which  the  duties  were  unpaid ;  and  as,  in  the  latter  case,  the 
goods  must  be  entered  for  consumption  within  three  years 
from  the  date  of  original  importation  in  order  to  bring  them 
under  the  operation  of  the  section,  so,  in  the  former  case,  to 
bring  the  goods  under  its  operation,  they  must  be  withdrawn 
for  consumption  within  three  years  from  the  date  of  original 
importation, 

I  am  thus  led  to  the  conclusion  that  the  whole  of  the  sec- 
tion is  inapplicable  to  merchandise  which,  on  the  day  the 
act  of  1883  took  effect,  had  remained  in  bonded  warehouse 
more  than  three  years  &om  the  date  of  original  importation, 
and  were  then,  in  contemplation  of  law,  abandoned  to  the 
Government. 

In  direct  answer  to  your  first  question  I  accordingly  reply, 
that  in  my  opinion  section  10  of  the  tariff  act  of  March  3, 
1883,  extends  only  to«goods  which  had  not  been  in  bonded 
warehouse  more  than  three  years  at  the  date  that  act  went 
into  operation. 

The  next  question  involves  an  examination  of  the  law  re- 
lating to  the  withdrawal  of  goods  for  exportation.  Under 
section  2971,  Revised  Statutes,  merchandise  may  be  with- 
drawn for  exportation  to  foreign  countries  at  any  time  within 
three  years  from  the  date  of  original  importation,  subject  only 
to  the  payment  of  such  storage  and  charges  as  may  be  due 
thereon.  If  duties  have  already  been  paid  on  the  merchan- 
dise, and  it  still  remains  in  warehouse  in  custody  of  the  cus- 
toms officers,  it  may,  under  section  2977,  Revised  Statutes, 
be  withdrawn  and  exported  to  a  foreign  country  within  the 
same  period ;  in  which  event  the  owner  will  be  entitled  to  a 
refund  of  the  duties.  These  sections,  with  which  may  also 
be  compared  section  3017,  Revised  Statutes,  place  a  limitation 
upon  the  privilege  of  exportation  with  refund  of  duties,  and 
require  that  it  shall  be  exercised  within  three  years  from  the 
date  of  importation.  Unless  this  requirement  is  complied 
with  the  privilege  is  lost  I  therefore  answer  your  second 
question  in  the  negative. 

Section  2971,  Revised  Statutes,  provides:  <<Any  goods 
remaining  in  public  store  or  bonded  warehouse  beyond  three 
years  shall  be  regarded  as  abandoned  to  the  Government, 
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and  sold  ander  such  regulations  as  the  Secretary  of  the 
Treasury  may  prescribe,  and  the  proceeds  paid  into  the 
Treasury."  But  by  section  2972,  Revised  Statutes,  in 
case  of  any  sale  of  any  merchandise  remaining  in  public 
store  or  bonded  warehouse  beyond  three  years  the  Secre- 
tary is  authorized  to  ^^pay  to  the  owner,  consignee,  or  agent  of 
such  merchandise  the  proceeds  thereof,  after  deducting 
duties,  charges,  and  expenses,  in  conformity  with  the  pro- 
vision relating  to  the  sale  of  merchandise  remaining  in  a 
warehouse  for  more  than  one  year."  The  provision  in  sec- 
tion 2971,  quoted  above,  is  in  my  view  applicable  to  goods 
remaining  iu  public  store  or  bonded  warehouse  beyond  three 
years,  as  well  where  the  duties  thereon  have  been  paid  as 
where  they  have  not  been  paid.  That  provision  has,  I  think, 
a  double  purpose :  first,  to  enforce  the  collection  of  duties,- 
charges,  etc.,  upon  the  goods ;  and,  second,  to  relieve  the 
customs  service  fi*om  the  care  and  custody  thereof. 

Formerly,  under  the  warehousing  acts  of  1846  and  1849, 
the  Treasury  Department,  by  regulation,  authorized  goods 
upon  which  the  duties  were  paid,  either  before  or  after  the 
storing,  to  remain  in  public  store  for  any  period  of  time,  so 
long  as  the  usual  storage  was  paid.  But  in  1852  a  circular 
was  issued  by  the  Department  containing  {inter  alia)  the 
following  instructions:  ^*On  payment  of  the  legal  duties 
and  charges  the  merchandise  should  at  once  be  withdrawn 
from  warehouse,  this  Department  being  of  opinion  that  offi- 
cers of  the  customs  have  no  legal  authority,  under  existing 
laws,  to  assume,  even  with  the  consent  of  the  owners,  the 
custody  of  merchandise  on  which  the  claims  of  the  United 
States,  of  whatever  description,  have  been  fully  discharged. 
Consequently,  any  existing  regulations  authorizing  merchan- 
dise to  remain  in  public  warehouse  after  payment  of  the 
duties  are  hereby  suspended,"  etc.  And  again  in  1854  the 
Department  issued  another  circular  on  the  subject,  which 
directed  that  thereafter,  in  all  cases  ^<  where  goods,  wares, 
and  merchandise  shall  be  suffered  by  the  importer,  owner, 
or  agent  thereof  to  remain  in  the  custody  of  the  officers  of 
the  customs  for  the  period  of  Ave  days  after  the  payment  of 
legal  duties  and  charges  thereon  and  the  issuing  of  the  per- 
mit for  their  delivery,  they  will  be  treated  as  unclaimed,  and 
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will,  at  the  close  of  one  month  from  the  date  of  Bach  permit, 
be  diepoBed  of  in  the  mode  prescribed  by  law  and  regala- 
tions  in  the  case  of  nnclaimed  goods."  Subseqnently,  how- 
ever, by  the  twenty-first  section  of  the  act  of  Jnly  14, 1862,  chap- 
ter 163,  it  was  provided  ^Hhat  merchandise  upon  which 
duties  have  been  paid  may  remain  in  warehouse  in  custody 
of  the  officers  of  the  customs  at  the  expense  and  risk  of  the 
owners  of  said  merchandise,"  and  that  provision  has  been 
embodied  in  section  2977,  Revised  Statutes,  to  which  refer- 
ence is  hereinbefore  made.  Yet,  as  already  observed,  the 
privilege  thereby  conferred  of  letting  the  goods  remain  in 
warehouse  in  custody  of  the  customs  officers  after  payment 
of  the  duties  thereon  is  subject  to  the  limitation  of  three 
years  from  the  date  of  original  importation  under  the  oper- 
ation of  the  above-mentioned  provision  in  section  2971.  At 
the  end  of  that  period  they  are  to  be  regarded  as  abandoned 
CO  the  Government  and  sold. 

While  I  am  of  opinion  that  your  third  question  should 
be  answered  in  the  affirmative,  and  so  answer  it,  I  deem  it 
proper  to  add  that  I  perceive  no  legal  objection  to  the  exist- 
ing practice  of  your  Department  respecting  the  disposition 
of  goods  which  have  remained  in  bonded  warehouse  beyond 
three  years.  The  objects  and  requirments  of  the  provision 
in  section  2971,  last  above  adverted  to,  are  in  my  judgment 
sufficiently  met  by  that  practice,  whereby,  in  lien  of  a  formal 
sale  of  goods,  the  owner,  consignee,  or  agent  is  i)ermitted  to 
pay  the  duties,  charges,  etc.,  that  have  accrued  thereon, 
and  take  them  away.  In  case  of  a  sale,  the  owner,  con- 
signee, or  agent  of  tho  merchandise  would  (under  section 
2972)  become  entitled  to  receive  the  proceeds,  after  deduct- 
ing therefh>m  the  duties,  charges,  and  expenses.  The  prac- 
tice referred  to  accomplishes  the  same  end,  and  is,  indeed, 
a  virtual  sale  of  the  goods  under  the  power  given  the  Secre- 
tary of  the  Treasury  by  the  statute. 
I  am,  sir,  very  respectfully, 

BBNJAMIN  HARRIS  BBEWSTEB. 

Hon.  Gharles  J.  Folobr, 

Secretary  of  the  Treaeury. 
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PARDON. 

Id  September,  1882,  Lieutenant  N.  was  sentenced  by  a  oonrt-martial  to 
reduction  of  rank  in  bis  grade,  and  tbe  sentence  was  carried  into  effect. 
In  September,  1883,  the  department  commander  remitted  the  sentence 
under  ihe  power  to  pardon  conferred  by  article  112  of  the  Articles  of 
War:  Held  that,  the  punishment  imposed  by  the  sentence  being  a 
continuing  one,  the  sentence  could  be  remitted  by  the  pardoning  power, 
and  that  the  authority  exercised  by  the  department  commander  was 
in  conformity  to  law. 

Department  op  Justice, 

February  11, 1884. 

Sir  :  In  yoar  commaDioation  of  the  17th  of  November 
last  you  request  my  opiuion  as  to  the  lawfulness  of  the 
authority  attempted  to  be  exercised  by  the  department  com- 
mander in  the  case  of  Lieutenant  Nordstrom^  by  General 
Order,  No.  45. 

In  September  1882,  Lieutenant  Nordstrom,  of  the  Tenth 
Cavalry,  was  sentenced  ^*to  be  reduced  in  rank  so  that  his  name 
shall  hereafter  be  borne  on  the  rolls  of  the  Army  next  after 
that  of  First  Lieutenant  Mason  M.  Maxon,  Tenth  Cavalry.'' 
Hi8  name  was  so  placed  on  the  rolls  by  the  proper  officer  of 
the  War  Department,  and  to  that  extent  the  sentence  was 
carried  out  In  September,  1883,  the  department  commander 
remitted  the  sentence. 

Where,  as  in  this  case,  an  officer  is  sentenced  to  reduction 
of  rank  (i.  6.,  loss  of  steps  or  numbers)  in  his  grade,  the  pun- 
ish m«^nt  imposed  is  a  continuing  one ;  since  it  is  only  by  the 
continual  operation  of  the  sentence  itself  that  the  officer  is 
thenceforth  excluded  fh>m  the  place  in  his  grade  to  which, 
under  the  law  of  the  service,  he  would  otherwise  be  entitled 
by  the  date  of  his  commission,  and  made  to  occupy  another 
place  therein.  So  long,  then,  as  the  officer  is  thus  excluded 
by  operation  of  the  sentence — in  other  words,  whilst  he  is 
still  undergoing  the  punishment  thereby  imposed — ^the  sen- 
tence may  be  remitted  by  pardon,  and  a  remission  of  it  would 
necessarily  carry  with  it  tbe  restoration  of  the  officer  to  his 
pre-existing  right  to  occupy  the  place  in  his  grade  corre- 
sponding with  the  date  of  his  commission,  he  losing  such 
opportunities  for  promotion  as  may  in  the  mean  time  have 
occurred.    (12  Opin.,  547.) 
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Bat  you  intimate  that  doabt  is  entertained  whether  the 
power  to  pardon  conferred  by  article  112  of  the  Articles  of 
War  can  be  exercised  after  the  proceedings  of  the  court-mar- 
tial have  been  completed  by  due  confirmation  by  proper  au- 
thority. There  is  no  limitation  in  the  article  as  to  the  time 
at  which  the  pardon  or  mitigation  may  be  granted,  and  by 
analogy  it  seems  to  me  that  completion  or  non-completion  of 
the  punishment  would  be  the  only  test  Pardons  are  most 
usually  granted  after  the  finding  of  the  jury  has  been  re- 
duced to  judgment  and  the  sentence  pronounced — after  the 
punishment  has  commenced  or  is  about  to  be  visited  on  the 
ofifender.  Pardons  can  issue  before  trial,  but  instances  of 
such  are  rare.  Oongress  must  have  used  the  word  pardon  in 
its  ordinary  sense,  and  if  its  ordinary  exercise  was  to  be  cir- 
cumscribed, apt  language  should  have  been  used.  If  the 
power  was  to  operate  only  on  the  sentence  before  it  was  pro- 
nounced, Congress  would  have  employed  difierent  language 
than  that  found  in  article  112. 

I  am  accordingly  of  opinion  that  in  the  case  under  con- 
sideration the  authority  attempted  to  be  exercised  by  the 
department  commander  waa  in  conformity  to  law. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Robert  T.  Lincoln, 

Secretary  of  War^ 


REFUND  OP  DUTIES. 

The  Seoretary  of  the  Treasury  has  power  to  refund  excess  of  duties 
exacted  in  certain  cases  referred  to. 

Department  of  Justioe, 

Fdyruary  12, 1884. 

Sir:  Yours  of  the  11th  instant  mentions  cases  in  which 
certain  decisions  have  been  made  as  to  the  duty  upon  azo- 
benzole  dye  colors,  which  decisions  were  afterwards  in  other 
cases  modified  so  as  to  impose  a  smaller  rate  of  duty,  the 
applicants  in  the  earlier  cases  having  in  the  mean  time 
brought  suit  to  recover  the  excess  in  the  amount  of  duty 
paid  by  them,  which  suits  are  still  pending. 
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Thereupon  yoa  iuqaire  whether  the  excess  of  dnties  im- 
posed in  the  earlier  cases  can  be  refunded  by  you  upon  dis- 
missal of  the  suits  brought  as  above  t 

I  answer  this  question  in  the  affimative.  Indeed,  although 
probably  not  needed  in  such  a  case,  the  proviso  to  section  1 
of  the  act  of  1875,  chapter  136,  seems  to  cover  it  and  go 
beyond  it  even  and  include  redress  for  emmeous  vieto$  of  fact 
by  the  Secretary  himself,  even  where  no  suit  has  been  brought, 
so  that  there  have  been  Aprote$t  and  appeal 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTBEL 

The  Seorbtaby  of  the  Treasury. 


READJUSTMENT  OF  POSTMASTERS'  SALARIES. 

The  act  of  March  3,  1883,  chapter  119,  merely  directs  the  rea^joatment  of 
the  salaries  of  postmasters  to  be  made  in  accordance  with  the  pre- 
existing law,  leaving  the  meaning  of  the  latter  to  be  determined  in 
the  usual  and  proper  methods. 

By  that  act  the  Postmaster-Qeneral  is  required  to  make,  on  behalf  of  an 
applicant  thereunder,  the  adjustment  or  readjustment  of  salary  which 
he  may  claim  and  be  found  to  have  been  entitled  to,  at  any  one  or  more 
of  the  biennial  periods  since  the  act  of  July  1,  1864,  chap.  197,  under 
the  latter  act  as  amended  by  the  proviso  added  thereto  by  the  act  of 
June  12,  1866,  chap.  114,  crediting  the  applicant  with  any  difference 
in  his  favor  between  the  amount  of  the  salary  so  readjusted  for  the 
prospective  biennial  period  and  the  salary  paid  to  him  for  the  time  of 
his  service  in  such  period. 

Department  op  Justice, 

February  13, 1884. 

Sir:  Yoar  commanication  of  August  25  ultimo  submits  for 
my  opinion  certain  matters  which  are  substantially  embraced 
in  the  following  questions : 

First.  Has  Congress,  by  the  act  of  March  3, 1883  (22  Stat, 
487),  directed  the  Postmaster-General  to  readjust  salaries,  on 
application  under  the  act,  otherwise  than  in  accordance  with 
the  provisions  of  the  acts  of  1864  and  1866  therein  mentioned  T 
(13  Stat.,  335;  14  Stat.,  59.) 

Second.  If  it  has  not,  what  do  those  provisions  require  of 
him  in  making  such  readjustment? 
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In  answeriijg  the  first  inqairy  it  mast  be  determined  whether 
the  act  of  1883  merely  directs  the  reacyustments  to  be  in  ac- 
cordance with  the  act  of  1866  (which  is  in  terms  an  amend- 
ment of  the  act  of  1864),  or  whether  it  was  intended  to  aftect 
in  any  way  the  construction  of  those  acts. 

I  agree  with  you  in  the  o|»inion  that  it  was  not  so  intended, 
and  for  the  following  reasons: 

The  construction  of  statutes  is  more  especially  the  function 
of  the  judiciary.  Legislators  may  declare  how  an  act  shall 
in  future  be  construed,  but  it  will  not  be  interred  that  they 
have  undertaken  to  control  existing  rights  of  parties  under 
prior  statutes. 

Congress  had  evidently  been  led  to  believe  that  there  were 
cases  in  which  parties  claiming  to  be  entitled  to  readjust- 
ment of  salary  under  the  amended  act  of  1864  had  for  some 
reason  failed  to  obtain  the  l>enefit  of  that  legislation.  The 
act  of  1883  gives  these  parties  an  opportunity  to  apply  now 
for  such  rea^jastment  as  might  have  been  and  was  not  ob- 
tained under  the  mandatory  provisions  of  the  amended  act. 
It  does  not  indicate  by  whose  fault  those  provisions  failed  to 
be  executed  in  these  cases  (and  so  far  m  chargeable  to  the 
postmasters  in  effect  condones  the  fault),  but  it  specified  cer- 
tain conditions  precedent  to  the  readjustment  directed  and 
then  describes  the  mode  of  readjustment. 

The  title  of  its  beneficiaries  rests  on  three  requisites: 

(1)  That  their  salaries  have  not  theretofore  l)een  read- 
justed under  the  terms  of  the  amendment  of  1866. 

(2)  That  they  made  sworn  returns  of  receipts  and  business 
for  readjustment  to  the  Postmaster-Oeneral  or  his  First  or 
Third  Assistant  on  quarterly  returns,  in  conformity  with  the 
then  existing  laws  and  regulations. 

(3)  That  the  sworn  receipts  or  quarterly  returns  show 
that  the  salary  allowed  was  10  per  cent,  less  than  their  com- 
pensation would  have  been  under  the  act  of  1854. 

On  these  conditions  the  readjustment  must  be  made  in  oo* 
eardance  with  the  mods  presented  in  the  avMndment  of  1866  and 
to  date  from  the  beginning  of  the  quarter  succeeding  that  in 
which  such  sworn  or  quarterly  returns  were  made. 

This  includes  all  that  is  essential  in  the  act.  Its  structure, 
as  will  be  seen,  is  simple  and  its  purport  clear. 
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Oongresfl  was  presamably  advised  that  there  had  been 
differences  of  opinioa  between  the  Postmaster  General  and 
some  postmasters  as  to  his  duties  under  the  said  amended 
act,  yet  it  has  (judiciously,  no  doubt)  made  no  declaration 
touching  the  construction  of  that  act,  but  hiis  merely  di- 
recited  the  new  readjustments  to  be  in  accordance  with  the 
former  law,  referring  also  to  the  classification  and  returns 
provided  for  by  prior  laws  and  regulations  in  such  a  way  as 
to  indicate  that  no  deviation  from  the  course  of  proceeding 
thereby  established  was  intended,  unless  by  possibility  some 
of  the  returns  now  admissible  for  readjustment  were  not  con- 
sidered to  be  so  under  such  laws  and  regulations,  a  detail  of 
proceeding  which  does  not  affect  the  general  result. 

The  act  seems  therefore  to  me  to  be  in  entire  harmony 
with  the  general  policy  of  the  law,  and  to  exhibit  by  strong 
internal  evidence  the  disposition  of  Congress  to  simply  carry 
out  the  former  law,  leaving  its  meaning  to  be  determined  by 
the  usual  and  proper  methods. 

I  proceed  therefore  to  the  second  and  principal  inquiry,  as 
to  which  it  should  be  premised  that  as  you  have  not  included 
any  statement  of  the  action  taken  by  your  Department  in  any 
particular  cases  presented  for  readjuscment  before  or  since 
the  act  of  1883, 1  shall  treat  the  qnestion  as  one  simply  of 
construction,  and  without  reference  to  any  views  or  action  of 
your  Department  in  the  premises  which  have  not  been  offi- 
cially brought  to  my  notice.  My  concarrence  or  disagreement 
with  the  views  expressed  in  your  letter  of  June  9  ultimo,  to 
which  my  attention  is  called,  will  sufficiently  appear  without 
undertaking  to  consider  them  in  detail,  as  I  presume  it  is  my 
opinion  on  the  point  involved  that  you  in  substance  desire. 

A  more  detinite  statement  of  the  question  would  be  this: 
How  did  the  act  of  1864  require  the  salaries  of  postmasters 
of  the  third,  fourth,  and  fifth  classes  to  be  rea(yusted,  and 
what  change  in  such  requirement  was  effected  by  the  proviso 
added  to  the  second  section  of  that  act  by  the  act  of  1860f 

Prior  to  the  act  of  1864  tiie  classification  provided  for  in  it 
did  not  exist,  and  the  compensation  of  postmasters  was  de- 
termined and  awarded  quarterly  by  the  Sixth  Auditor  of  the 
Treasury  on  the  basis  of  returns  required  to  be  made  by  them 
to  him  quarterly  of  certain  prescribed  statistics  of  their  bnsi- 
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nes8,  the  last  precediag  general  regulation  of  the  subject 
having  been  made  by  the  act  of  July  1, 1854.    (10  Stat.,  298.) 

Cougress  may  have  found  some  serious  objection  to  this 
system  of  quarterly  adjustments  of  compensation  for  past 
service  when  it  substituted  the  radically  different  method  of 
compensating  postmasters  by  fixed  prospective  salaries,  as- 
signed by  the  PostmasterOeiieral  for  a  definite  period  with 
provisions  for  periodical  readjustments,  a  system  which  it 
has  ever  since  maintained. 

So  marked  a  change  of  policy  is  not  to  be  ignored  in  de- 
teruiining  the  legislative  intent  in  particular  minor  additions 
to  or  amendments  of  the  general  scheme.  The  presumption 
of  a  matured  consistent  purpose  in  such  legislation  ought  to 
control  whenever  it  is  sought  by  dubious  expressions  to  de- 
stroy or  impair  the  integrity  of  the  new  order  of  things  intro- 
duced by  the  act  of  1864. 

No  question  is  presented  as  to  the  meaning  of  the  act  of 
1864  standing  alone,  but  it  is  important  to  note  its  main  pro- 
visions in  order  to  understand  the  amendment  of  1866. 

It  declares  that  the  annual  compensation  of  postmasters 
shall  be  at  ^  fixed  salary  in  lieu  of  commissions,  the  postmas- 
ters to  be  divided  into  five  classes;  the  salaries  in  the  first 
class  to  be  not  more  than  $4,000  and  not  less  than  $3,000,  and 
so  grading  the  salaries  on  downward  in  the  other  classes. 

It  further  declares  that  the  compensation  of  postmasters 
oi  the  several  classes  aibresaid  shall  be  established  by  the 
Postmaster-General  under  the  rules  thereinafter  provided, 
which  were  in  substance  as  follows: 

First.  To  assign  each  office  to  its  proper  class  by  deter- 
mining the  average  annual  sum  paid  as  compensation  to  its 
postmaster  for  the  two  consecutive  years  next  preceding  July 
1,1864. 

Where  this  sum  amounted  to  less  than  $2,000  and  not  less 
than  $1,000,  the  office  was  to  be  assigned  to  the  third  class; 
amounting  to  less  than  $1000  but  not  less  than  $100,  to  the 
fourth;  and  when  less  than  $100,  to  the  fifth  class. 

Second.  To  assign-  each  office  its  salary  within  the  limits 
of  its  class  for  the  ensuing  biennial  period  by  taking  not  the 
exact  '*  a/verage  annual  sum^  before  determined,  but  for  the 
first,  second,  and  thinl  classes  a  sum  ^'  in  even  hundreds  of 
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dollaru  as  nearly  as  praeticable  in  amount  the  same  as  but  not 
exceeding  ^  the  sum  so  determined ;  aud  for  the  fourth  class 
even  tens^  and  the  fifth  even  dollars  in  the  same  way. 

The  operation  of  these  rules  will  be  better  understood  by 
illustration.  If,  for  instance,  the  commissions  of  an  office 
for  the  eight  quarters  preceding  July  1, 1864,  were  $2,010 
(and  in  the  term  *^  commissions"  I  intend  throughout  this 
opinion  to  include  whatever  was  allowed  as  compensation  by 
the  act  of  1854),  the  average  annual  sum  $1,005  would  grade 
it  in  the  third  clads,  and  the  salary  in  even  hundreds  assigned 
would  be  $1,000  per  annum  for  the  ensuing  two  years.  If 
again  the  average  annual  sum  for  the  two  consecutive  years 
was  $1,900,  the  office  would  fall  in  the  third  class,  with  a  sal- 
ary of  $1,900  per  annum  for  the  ensuing  two  years. 

The  second  section  of  the  act  then  requires  the  Postmaster- 
General  once  in  two  years  to  review  and  readjust,  ^^an  the  ba- 
sin of  the  preceding  section^  (that  is,  in  the  manner  above  de- 
scribed), the  salary  assigne<i  by  him  to  any  office  and  to  re- 
cord in  writing  his  order  thereon,  ^^  but  any  change  made  in 
such  salary  shall  not  tiike  effect  until  the  first  day  of  the 
quarter  next  following  such  order.'' 

As  compared  with  the  system  of  quarterly  adjustment  for 
past  service  on  the  basis  of  commissions  which  it  superseded, 
the  new  system  assigning  a  fixed  salary  for  future  service  for 
two  years  on  the  basis  of  past  earnings  would  have  been  open 
to  objection  if  it  had  not  made  provision  for  cases  of  unusual 
variation  from  the  adopted  standard,  as  when  from  temporary 
or  permanent  causes  the  business  at  a  particular  office  should 
increase  very  rapidly  within  the  biennial  period;  and  so  it 
was  provided  that  '^  in  special  cases,  upon  satisfactory  repre- 
sentation,'' the  review  and  readjustment  should  be  as  much 
oftener  than  once  in  two  years  as  the  Postmaster- Oeneral 
might  deem  expedient. 

This  relieves  the  salary  plan  from  the  imputation  of  per- 
mitting a  possibly  wide  variation  between  the  amount  of 
service  aud  its  just  compensation,  while  the  designation 
'*  special  cases  "  indicates  that  exact  adjustments  in  accord- 
ance with  the  old  system  were  not  in  general  intended. 

There  are  some  features  of  the  cited  provisions  of  the  act 
that  should  be  specially  observed.    One  is  that  the  biennial 
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readjustment  is  mandatory  in  every  caae^  and  that  the  provis- 
ion for  additional  or  intermediate  review  in  *^  8|)ecial  cases" 
is  discretiouary,  which  indicates  that  in  the  legislative  pnr- 
pose  at  that  time  these  provisions  were  regarded  relatively 
as  the  rule  and  the  exception. 

Another  is  that  the  readjustment,  whether  biennial  or 
otherwise,  is  required  to  be  ^^  on  the  basis  of  the  preceding 
(first)  section,"  which  provides,  as  has  been  shown,  for  a  com- 
putation from  the  business  of  the  two  preceding  years  to  fix 
the  compensation  of  the  two  years  ensuing,  which  proves 
that  there  was  no  idea  of  retrospective  readjustment  in  any 
case,  or  of  any  proceeding  radically  inconsistent  with  the 
new  system. 

In  the  absence  of  evidence  to  the  contrary  it  is  to  be  pre- 
sumed that  the  provisions  of  this  act  were  observed  by  the 
Postmaster-Oeneral ;  indeed,  the  whole  controversy,  as  I  un- 
derstand it,  arose  after  the  second  section  of  the  act  was 
amended,  by  adding  at  the  end  of  it  a  proviso  which  was  en- 
acted by  the  eighth  section  of  the  act  of  June  12, 1860,  chap- 
ter 11,  entitled,  ^^an  act  to  amend  the  postal  laws."  (14 
Stat,  60.) 

The  section  as  so  amended  is  as  follows: 

<«Sec.2.  And  be  it  further  enactedj  That  the  Postmaster- 
Oeneral  shall  review  once  in  two  years,  and  in  special  cases, 
upon  satisfactory  representation,  as  much  oftener  as  he  may 
deem  expedient,  and  readjust  on  the  basis  of  the  preceding 
section  the  salary  assigned  by  him  to  any  office,  but  any 
change  made  in  such  salary  shall  not  take  effect  until  the 
first  day  of  the  quarter  next  following  such  order,  and  all 
orders  made  assigning  or  changing  salaries  shall  be  made  in 
writing  and  recorded  in  his  journal  and  notified  to  the  Audi- 
tor for  the  Post-Office  Department:  Pravidedj  That  when  the 
guarterly  returns  of  any  postmaster  of  the  thirdy  fourth^  or  fifth 
class  show  that  the  salary  allowed  is  ten  per  centum  less  than  U 
would  be  on  the  basis  of  commissions  under  the  act  of  eighteen 
hundred  and  fifty  four  ^fixing  compensation^  ihen  the  PostmM- 
ter- General  shaU  review  and  readjust  under  the  provisions  of 
said  section.^ 

In  considering  the  meaning  of  this  proviso,  it  must  be 
borne  in  mind  that  it  was  annexed  to  a  provision  for  biennial 
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leadjastment  before  the  expiration  of  the  first  biennial  period 
therein  provided  for,  and  as  the  usual  and  proper  function  of 
a  proviso  is  to  introduce  some  limitation  consistent  with  or 
at  least  not  destructive  of  the  general  iiUent  of  the  enacting 
clause,  it  must  be  presumed  that  Congress  in  this  case  in- 
tended rather  to  perfect  the  salary  system  than  to  overturn 
or  unsettle  it  before  it  had  been  fairly  inaugurated.  If  there 
could  be  any  doubt  of  this,  the  fact  that  Congress  has  con- 
tinued that  system  ever  since  1864  would  demonstrate  it.  It 
should  require,  therefore,  very  clear  expression  to  justify  a 
construction  of  the  proviso  which  would  destroy  or  impair 
the  main  purpose  of  the  amended  act. 

Beading  the  amendment  as  directed  by  the  enacting  clause 
of  section  eight  of  the  act  of  1866  in  connection  with  section 
two  of  the  act  of  1864  will  exhibit  more  clearly  its  effect. 

It  is  confined  to  three  of  the  classes,  as  to  which  it  directs 
two  things — ^first  when,  and  second  how,  the  Postmaster- 
General  shall  readjust 

Before  the  addition  he  was  commanded  to  readjust  in  every 
case  once  in  two  years.  As  to  three  classes,  Congress  then 
adds  a  provision  that  he  shall  readjust  (onl>)  when  some- 
thing is  shown  by  something.  The  thing  to  be  shown  is 
that  the  **  salary  allowed^  is  ten  per  centum  less  than  it 
would  be  on  the  basis  of  commissions ;  and  the  phrase  quoted 
is  the  only  one  of  possible  doubtful  meaning. 

By  the  rules  of  construction  it  should  have  the  meaning 
belonging  to  it  when  used  or  referred  to  elsewhere  in  the  sec- 
tion or  act  unless  good  reason  to  the  contrary  can  be  shown. 
The  equivalent  expression  ^<  salary  nssigned"  occurs  in  the  sec- 
tion, and  the  first  section  is  largely  occupied  with  the  mode 
of  allowance.  The  ^'salary"  so  described  is  nothing  less 
than  a  biennial  allowance,  and  the  phrase  in  question  must 
on  its  face,  at  least,  be  so  understood.  If  Congress  is  sup- 
posed to  have  meant  anything  else,  the  meaning  must  evi- 
dently be  one  that  does  not  harmonize  with  the  context,  and 
is  therefore  not  to  be  presumed. 

But  this  thing,  whatever  it  is,  must  be  shown  by  *^  the  quar- 
terly  retums^^  and  cannot  therefore  on  the  face  of  it  be  shown 
by  any  single  return.  Looking  again  at  the  context,  it  is  found 
that  the  rea<]yustment  is  to  be  made  on  the  basis  of  the  pre- 
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cediug  (first)  section  and  tbat  shows  that  it  is  to  be  on  the 
(eight)  returns  showing  the  average  of  annual  compensation 
for  the  two  years  next  preceeding  the  adjustment  (the  Post- 
master-General being  authorized  to  estimate  for  any  return 
not  received.)  It  must  be  presumed  that  these  are  the  re- 
turns intended  by  ^'  the  quarterly  retume,, "  unless  some  dif- 
ferent meaning  of  the  phrase  can  be  clearly  shown )  for  this 
construction  is  not  only  entirely  harmonious  with  the  con- 
text, but  I  am  unable  to  see  how  the  comparison  directed 
can  be  properly  made  in  any  other  way.  The  ^^  salary 
allowed"  being  determined  by  the  annual  average  computed 
from  eight  consecutive  past  quarterly  returns  as  the  estab- 
lished compensation  of  the  office  for  the  oight  ensuing  quar- 
ters, how  can  such  an  averaged  biennial  salary  be  shown  to 
be  ten  per  centum  less  than  it  would  be  on  the  basis  of  com- 
missions unless  by  comparison  with  the  commissions  of  the 
entire  period  for  which  the  salary  is  allowed  f 

There  is  nothing,  then,  in  this  part  of  the  amendment  to 
indicate  that  Congress  intended  to  set  aside  the  biennial 
system.  On  the  contrary,  it  is  explicitly  recognized,  and  the 
modification  is  introduced  with  manifest  reference  to  it,  so 
that  thereafter  the  Post  master-General  should  readjust  at  a 
biennial  period  the  salaries  (in  the  three  classes)  only  on  the 
showing  therein  prescribed. 

The  final  direction  further  demonstrates  this.  He  is,  on 
such  showing,  to  <*  review  and  reac^ ust  under  the  provisions 
of  said  section."  The  section  referred  to  is  shown  by  the 
enacting  clause  of  section  eight  of  the  act  of  1866  to  be  sec- 
tion two  of  the  act  of  1864,  and  this  the  Supreme  Gourt  also 
has  affirmed  (McLean's  case,  95  TJ.  S.,  753.)  That  section 
provides  principally  for  mandatory  biennial  readjustments,  to 
which  the  amendment,  being  mandatory,  also  must  refer, 
being  equivalent  therefore  to  a  direction  to  the  Postmaster- 
General  to  readjust  biennally  as  directed  in  1864  under  the 
said  amendment. 

This  construction  excludes  of  course  any  interference  with 
the  new  salary  system  by  mandatory  readjustments  of  more 
than  biennial  frequency,  and  really  strengthens  and  solidifies 
that  system,  by  dispensing  in  effect  with  the  biennial  read- 
justment (in  three  classes)  when  comparison,  at  the  close  of 
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a  biennial  period,  of  the  salary  allowed  therefor  to  an  office 
with  its  income  for  such  period  on  the  basis  of  commissions 
shows  that  the  salary  differs  from  the  commissions  by  less 
than  ten  per  centum. 

The  discassion  might  well  be  closed  here,  for  it  onght  to 
be  enoQgh  to  point  oat  what  the  amendment  declares  ac- 
cording to  the  fair  natural  meaning  of  its  terms  and  to  show 
that  this  harmonizes,  as  it  ought,  with  the  fundamental  pur- 
pose and  policy  of  Congress  in  the  act  so  amended ;  but  as 
the  matter  has  been  much  in  controversy  it  may  be  of  ad- 
vantage to  consider  further  the  probable  object  of  this  pro- 
vision as  above  construed,  since  it  may  be  fairly  assumed 
to  have  been  intended  to  remedy  some  defect  in  the  act 
of  1864. 

That  act  in  June  1866  was  about  to  be,  or  was  being,  put 
into  operation  for  the  flrst  time  as  respected  readjustments; 
and  the  Postmaster-General  on  the  one  hand  and  the  post- 
masters on  the  other  were  concerned  in  its  mandatory  pro- 
visions ;  the  former,  because  he  was  required  to  readjust 
(according  to  the  flrst  section)  every  postmaster's  salary  in  a 
schedule  of  (at  that  time)  more  than  twenty  nine  thousand 
offices ;  a  task  manifestly  of  great  magnitude,  which  had  not 
theretofore  been  assigned  to  the  Post-Office  Department  and 
which  would  of  necessity  add  greatly  to  the  labor  and  re- 
sponsibility imposed  upon  it;  the  latter,  because  they  were 
for  the  first  time  graded  in  classes  under  novel  regulations 
affecting  their  relation  toward  one  another  as  weU  as  to  the 
Government. 

The  amendment  would  evidently  be  a  measure  of  relief  to 
the  Postmaster-General  and  his  Department,  since  it  would 
save  the  labor  of  actual  readjustment  in  many  (probably  a 
large  majority)  of  the  cases ;  in  which  it  could  be  determined 
by  mere  inspection  that  it  was  not  required. 

This  would  be  a  sufficient  legislative  motive;  but  the  amend- 
ment affects  the  postmasters  of  the  three  classes  severally 
by  removing  an  inequality  which  the  act  of  1864  had  created 
and  which  can  be  better  understood  by  illustration. 

As  the  salary  (of  the  third  class,  for  example)  was  to  be  as- 
signed in  even  hundreds  as  nearly  as  practicable,  the  same 
as  but  not  exceeding  the  average  annual  compensation  for  the 
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preceding  two  years,  it  is  plain  that  a  postmaster  whose 
average  annaal  compensation  was  $1,900  woald  have  to  show 
an  average  increase  of  between  5  and  6  per  centnm  of  com- 
missions only  in  order  to  get  $100  added  to  his  salary,  while 
a  postmaster  whose  average  annual  compensation  was  $1,000 
woald  have  to  show  an  average  increase  of  10  per  centnm  to 
get  a  salary  of  $1,100. 

Here,  then,  was  a  clear  discrimination  created  by  the  act 
of  1864  (through  inadvertence  perhaps)  in  favor  of  the  post- 
masters in  each  class  having  ihe  higher  rates  of  salary.  The 
intent  and  effect  of  the  proviso  was  that  in  every  case  the 
same  percentage  of  difference  should  be  found  in  order  to 
readjust,  and  so  the  apparent  injustice  to  the  lower-salaried 
officers  was  removed. 

That  the  amendment  modifies  the  prior  law  so  as  to  pro* 
duce  these  two  results,  must,  in  my  judgment,  be  conceded, 
and  as  Congress  must  be  presumed  to  have  intended  the  le- 
gitimate consequences  of  its  declaration,  (and  these  are  in 
harmony  with  the  ruling  spirit  and  purpose  of  the  new  postal^ 
legislation,)  it  wonld  seem  that  fall  and  reasonable  effect  is 
given  to  the  proviso  by  accepting  these  as  its  real  and  suffi- 
cient objects,  unless  some  additional  purpose  not  inconsistent 
therewith  can  be  shown. 

This  I  have  not  been  able  to  discover,  but  it  is  due  to  the 
ability  and  earnestness  with  which  the  views  of  the  counsel 
representing  the  postmasters  have  been  urged  upon  my  at- 
tention that  I  should  briefly  stat^  my  reasons  for  not  concur- 
ring therein. 

The  substance  of  their  contention  is,  as  I  understand  it, 
that  the  amendment  required  the  Postmaster-Oeneral  there- 
after to  examine  each  quarterly  return  in  the  three  classes, 
to  ascertain  whether  the  proportionate  part  of  the  biennial 
salary  allowed  which  would  be  payable  for  the  quarter  in  ques- 
tion was  less  by  10  per  centnm  than  the  amount  of  com- 
missions computable  on  the  return  under  the  act  of  1854, 
and  to  readjust  whenever  that  appeared. 

This  is  certainly  a  radical  change  which  it  is  supposed  the 
amendment  was  intended  to  effect  It  would  virtually  annihi- 
late the  biennial  salary  system,  for  there  were  then  only  about 
three  hundred  offices  of  the  first  and  second  classes  and  more 
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than  tweDty-nine  thoosand  of  the  other  three.  The  intent  to 
do  this  can  not  be  presamed.  It  must  be  shown  by  very 
dear  proof. 

It  18  not  enough  to  say,  therefore,  that  the  construction 
proposed  is  not  incompatible  with  the  language  of  the  pro- 
viso. It  shonld  appear  to  be  the  only  meaning  of  which  that 
enactment  is  susceptible ;  whereas  the  fact  is  that  no  such 
meaning  can  be  extracted  from  its  language  without  inter- 
I)olating  some  parts  of  the  text  and  disregarding  others. 
Thus  the  phrase  ^'when  the  quarterly  returns"  must  be 
changed  to  ^^  whenever  any  quarterly  returns  ^'^  the  phrase 
''  the  salary  allowed  "  requires  the  addition  of  the  explana- 
tion '*  for  such  quarter ;"  and  the  direction  to  ^'  readjust  under 
the  provisions  of  said  (second)  section  "  must  be  ignored. 

Such  liberties  with  the  phraseology  might  possibly  be  tol- 
erated if  necessary  to  carry  out  the  main  intent  of  the  act 
amended,  but  they  cannot  be  admitted  for  the  purpose  of 
destroying  it,  so  long,  at  least,  as  a  more  favorable  construc- 
tion is  possible.  With  even  greater  reason  must  a  construc- 
tion be  rejected  which  gives  no  effect  to  the  clause  directing 
the  matter  of  readjustment  to  be  under  section  2,  and  there- 
fore biennially. 

To  overcome  these  objections  an  alleged  grievance  of  some 
postmasters  which  it  is  assumed  that  Congress  intended  to 
remedy  seems  to  be  relied  on ;  and  it  amounts  in  substance 
to  this,  that  in  some  or  in  many  cases  the  biennial  salary 
might  or  did,  in  a  given  quarter,  fall  short  of  the  postmaster's 
earnings  on  the  old  basis  of  commissions  for  that  quarter; 
that  the  old  basis  was  the  juster  one  to  the  officer,  and  Con- 
gress must  be  presumed  to  have  intended  in  the  proviso  to 
go  back  to  it  in  substance  in  some  way  which,  as  it  will  be 
seen,  is  not  easily  explained. 

The  fundamental  objection  to  this  construction  is  that  it 
rests  on  the  assumption  that  Congress,  while  professedly 
amending  the  act  of  1864,  intended  to  substantially  nullify 
it;  a  position  which  is  not  only  repugnant  to  settled  legal 
principles,  but  which,  in  view  of  the  fact  that  the  system 
inaugurated  in  that  act  has  been  continued  and  enforced  in 
all  essential  particulars,  appears  to  be  especially  visionary. 

Another  unfounded  assumption  is,  that  such  an  amend- 


TO   THE   POSrMA»TEB-QEN£BAL.  669 

Bcft^JVBtHCBt  Of  PoBtHA^iers'  SftUrles. 


ment  was  needed  to  secare  to  postmasters  just  compensa* 
tioQ  in  case  the  salary  allowed  should  tarn  oat  to  be  far  be- 
low their  earnings  on  the  basis  of  commissions.  The  act  of 
1804  makes  ample  provision  for  such  cases  by  special  re- 
adjustment in  the  Postmaster  Oeneral's  discretion.  There  is 
nothing  in  the  amendment  to  indicate  that  Congress  intended 
to  repeal  or  in  any  way  limit  this  discretion.  On  the  con- 
trary, it  declares  that  the  conditional  readjustments  it  pre- 
scribes (which  have  no  apparent  reference  to  the  special 
cases  mentioned  in  section  2)  are  to  be  conducted  under  the 
provisions  of  that  section.  To  be  so  conducted,  they  must 
be  readjusted  as  special  cases  on  satisfactory  representation 
at  such  times  as  the  Postmaster-General  may  deem  expedi- 
ent under  the  exceptional  authority  given  him,  or  biennially 
under  the  general  mandat.ory  provisions  of  the  act;  and  that 
Oongress  could  not  have  referred  to  the  exceptional,  but 
must  have  intended  the  regular,  mode  of  readjustment  is 
manifest. 

As  to  any  suggestion  that  the  amendment  may  have  been 
framed  to  protect  postmasters  by  reason  of  some  supposed 
failure  of  the  Postmaster  General  to  properly  exercise  his 
discretionary  authority,  there  is  no  evidence  of  that  in  the  act, 
where  it  should  be  found,  and  if  Congress  had  any  such  sup- 
position (a  thing  which  I  have  no  right  to  presume)  and  in- 
tended to  rebuke  the  administration  of  that  department  as 
indicated,  it  has  taken  singular  pains  to  conceal  its  purpose 
by  the  use  of  language  conveying  a  very  different  meaning. 

Stripped  of  this  special  motive,  there  remains  but  the 
claim  of  a  general  equity  to  justify  the  postmasters'  con- 
struction, based  apparently  on  the  assumption  that  they  are 
somehow  entitled  to  be  compensated  on  the  basis  of  com- 
missions rather  than  by  salary. 

This  cannot  be  so.  The  right  to  compensation  in  such 
case  can  rise  to  no  higher  level  than  that  of  its  statutory 
source.  No  one  is  obliged  to  become  or  to  remain  a  post- 
master against  his  will,  but  while  such  postmaster  the  existing 
law  is  the  measure  of  his  compensation  in  every  sense.  Con- 
gress did  not  intend,  in  substituting  the  salary  for  the  commis- 
sion system,  to  give  postmasters  an  exact  equivalent  of  their 
earnings  under  the  latter  plan.    It  deliberately  provided  a 
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scheme  by  which  the  salary  should  never  exceed  the  com- 
mission standard,  and  woald  ordinarily  be  les8  by  a  differ- 
ence extending  to  the  limit  of  ten  per  cen  tnm.  Thns,  as  before 
shown,  for  commission  earnings  between  $1,000  and  $1,100 
the  prospective  salary  assigned  would  be  $1,000.  No  post- 
master, then,  after  the  act  of  1864,  conld  reasonably  claim 
that  sach  a  law  invaded  any  of  his  rights,  and  the  amend- 
ment of  1866  extended  its  scope  by  making  the  ten  per  centum 
difference  impartially  applicable  in  the  three  classes,  as  we 
have  seen.  When  Congress,  as  to  one  of  the  classes,  saw  fit 
to  change  the  law,  it  did  so;  but  that  does  not  aft'ect  the  pres- 
ent condition. 

A  fair  test  of  the  merit  of  the  proposed  construction  is  to 
consider  the  results  which  would  follow  from  carrying  it  into 
effect.  We  may  suppot«e,  for  instance,  the  case  of  a  post- 
master with  an  allowed  salary  of  $1,000  per  annum,  whose 
first  quarterly  return  thereafter  shows  that  on  the  basis  of 
commissions  he  would  have  earned  during  the  quarter  $275. 
By  the  construction  in  question  the  Postmaster-General 
must  have  forthwith  ascertained  this,  and  must  thereupon 
proceed  to  reacljust  the  salary.    But  in  what  mannerf 

One  suggestion  is  that  it  should  be  retrospective,  raising 
the  salary  for  the  past  quarter  to  equal  the  commissions;  but 
this  would  virtually  wipe  out  the  salary  system,  and  is  pro- 
hibited by  the  act  of  1864,  as  construed  in  McLean's  case  (85 
U.  8.,  763)  and  by  the  act  of  1883. 

The  readjustment  must,  therefore,  take  effect  prospectively, 
and  as  there  is  no  provision  for  assigning  a  salary  for  less 
than  two  years,  the  Postmaster-General  must  assign  him  a 
salary  for  that  period  in  advance,  but  he  cannot  determine 
its  amount  under  the  act  of  1864  from  a  single  return,  for  it 
depends  on  the  annual  average  ftt>m  eight  consecutive  quar- 
terly returns.  If  he  can  escape  that  difficulty  and  can  assign 
a  salary  of  $1,100  per  annum  for  two  years  from  that  return, 
what  is  he  to  do  at  the  end  of  the  next  quarter  if  its  return 
shows  commissions  of  but  $225,  except  to  make  a  new  bien- 
niel  readjustment  on  the  basis  of  that  return,  and  so  go  on, 
quarter  by  quarter,  maintaining  the  farce  of  a  biennial  sys- 
tem readjusted  quarterly.  Is  it  conceivable  that  Congress 
intended  such  anomalous  and  absurd  results  as  are  begotten 
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It  is  needless  to  farther  pursue  the  inquiry.  There  is  no 
phase  of  it  in  which  that  construction  is  not  destructive  of 
the  very  essence  of  the  act  amended ;  and  that  intent  can  not 
be  admitted  unless  openly  declared  or  by  an  inference  which 
has  no  alternative.  There  is  no  such  declaration,  and  that 
there  is  no  such  necessary  inference  has  been  shown. 

The  practical  conclusion  of  this  discussion  is  that  in  my 
opinion  you  are  directed  by  the  act  of  1883  to  make  now,  on 
behalf  of  any  applicant  thereunder  who  is  found  to  be  en- 
titled under  the  conditions  precedent  prescribed  in  that  act, 
the  readjustment  or  readjustments  of  salary  which  he  may  so 
claim  and  be  found  to  have  been  entitled  to  at  any  one  or 
more  of  the  biennial  periods  since  the  act  of  1864,  under  that 
act  as  amended  by  the  proviso  added  thereto  by  the  act  of 
1866  as  above  constrned ;  crediting  the  applicant  of  course 
with  any  difference  in  his  favor  between  the  amount  (or  pro- 
portional amount)  of  the  salary  so  readjusted  for  the  pro- 
spective biennial  period  and  the  salary  paid  to  him  for  the 
time  of  his  service  in  such  period. 
Very  respectfully, 

BENJAMIN  HARRIS  BRBWSTBEL 

Hon.  W.  Q.  Gbesham, 

PostmcLSter-  OeneraL 


DIRECT  TAX. 

The  withholding  the  amoant  of  the  *'2  and  3  percent,  fanda"  doe  the 
State  of  Miflsiasippi,  and  crediting  the  State  therewith  on  accoant  of 
the  direct  tax,  was  unwarranted  by  law,  as  no  liability  rests  npon  the 
State  for  the  payment  of  snoh  tax. 

Depabtmbnt  of  Justice, 

February  15, 1884. 
Sib  :  I  have  the  honor  to  return  herewith  the  communica- 
tion of  Senators  Lamar  and  George,  of  Mississippi,  touching 
the  <*  2  and  3  per  cent,  funds"  alleged  to  be  due  that  State, 
which  by  your  direction  was  referred  to  me  on  the  1st  instant. 
Assuming  the  facts  to  be  as  set  forth  therein,  I  concur  in 
their  view  that  no  liability  rests  upon  the  State  for  payment 
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of  the  tax  referred  to,  and  consequently  that  the  withhold- 
ing of  the  amount  of  said  funds  and  crediting  the  State  there- 
with on  account  of  said  tax  were  unwarranted  by  law. 

But  without  more  definite  and  particular  information  than 
is  afforded  by  them  respecting  the  a4)caunt  as  stated  at  the 
Treasury  between  the  United  States  and  the  State  of  Mis- 
sissippiy  I  am  unable  to  form,  and  for  that  reason  do  not  ex- 
press, any  opinion  upon  the  question  whether  or  not  it  is 
competent  to  the  accounting  officers  now  to  readjust  such 
account,  so  as  to  allow  payment  to  the  State  of  the  amount 
of  said  funds  which  shall  thus  be  found  to  be  due  thereto. 
I  am,  sir,  your  obedient  servant, 

BENJAMIN  HABBIS  BBEWSTEB. 

The  President. 


CUSTOMS  LAWS. 

The  words  ''  not  speoiaUy  enamerated  or  provided  for  in  this  act,"  used 
in  sohedaleN  of  the  act  of  March  :t,  1883,  chapter,  121,  in  the  clauses  fix- 
ing a  dnty  upon  "  bonnets,  hats  and  hoods  for  men,  women,  children, 
composed  of  chip,  grass/'  etc.,  and  ''  upon  braids,  plaits,  flats,  laoes, 
etc.,  used  for  making  or  ornamenting  hats,  bonnets,  hoods,'*  etc.,  apply 
to  articles  of  the  description  mentioned,  and  not  to  the  material  oat 
of  which  such  articles  are  made. 

Department  of  Justiob, 

February  16, 1884. 

Sm :  By  yonr  letter  of  the  19th  of  November  last,  my  at- 
tention is  called  to  certain  provisions  in  the  tariff  act  of 
March  3, 1883,  chapter  121,  and  an  opinion  is  requested  from 
me  as  to  the  proper  construction  thereof.  I  have  now  the 
honor  to  submit  the  following  in  compliance  with  your  request: 

In  Schedule  N  of  that  act  it  is  provided — 

^^  Bonnets,  hats  and  hoods  for  men,  women  and  children, 
composed  of  chip,  grass,  palm  leaf,  willow  or  straw,  or  any 
other  vegetable  substance,  hair,  whalebone,  or  other  material, 
not  specially  enumerated  or  provided  for  in  this  act,  thirty 
per  centum  ad  valorem. " 

The  question  arising  upon  this  provision  I  understand  to 
be  whether  the  words  ^<not  specially  enumerated  or  pro- 
vided for  in  this  act"  apply  to  the  artides  designated  («.  e^ 
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bonnets,  hats,  and  hoods  for  men,  women,  and  children),  or 
to  the  material  of  which  they  are  composed. 

Upon  consideration,  I  am  of  the  opinion  that  the  words 
referred  to  were  meant  to  apply  to  articles  of  the  description 
mentioned,  and  not  to  the  material  ont  of  which  such  articles 
are  made.  The  aim  of  the  provision  is  to  classify,  for  revenae 
purposes,  certain  artioles  of  manufacture  and  to  subject  them 
to  the  particular  duty  thereby  imposed,  and  to  signify  that 
it  is  intended  to  be  a  general  one,  covering  all  such  articles,  is 
the  object  of  the  words  in  question.  It  is  meant  to  compre- 
hend bonnets,  hats,  etc.,  of  whatever  material  composed, 
Which  are  not  elsewhere  in  the  act  <<  specially  enumerated  or 
provided  for."  Thus,  while  hats  of  wool^  being  specially 
provided  for  in  Schedule  E,  are  not  within  its  scope,  it  must 
be  deemed  to  embrace  hats  of  silk,  these  not  being  elsewhere 
in  the  act  specially  ennmeraUMl  or  provided  for. 

A  similar  question  is  also  understood  by  me  to  arise  upon 
the  following  provision  in  Schedule  N  of  the  same  act: 

'<  Hats,  and  so  forth,  materials  for:  Braids,  plaits,  flats, 
laces,  trimmings,  tissues,  willow  sheets  and  squares,  used  for 
making  or  ornamenting  hats,  bonnets,  and  hoods,  composed 
of  straw,  chip,  grass,  palm  leaf,  willow,  hair,  whalebone,  or 
any  other  substance  or  material,  not  specially  enumerated 
or  provided  for  in  this  act,  twenty  per  centum  ad  valorem." 

The  words  '<  not  specially  enumerated  or  provided  for  in 
this  act,"  as  employed  in  this  provision,  apply  in  my  opinion 
to  the  articles  (braids,  plaits,  laces,  trimmings,  tissues,  etc.) 
used  for  making  or  ornamenting  hats,  bonnets,  etc.,  and  not  to 
the  material  of  which  those  articles  are  composed.  This  view 
is  founded  upon  the  same  considerations  upon  which  the  con- 
struction given  by  me  to  the  first-mentioned  provision  rests. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HABBIS  BBBWSTB& 

Hon.  Ohables  J.  Folgeb, 

Secretary  of  the  Treaswry. 
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PASSPORTS. 

Certain  papers  iasaed  by  the  mayor  of  Savanoah,  Ga.,  and  also  by  a 
notary  public  at  Cedar  Keys,  Fla.,  contaiaiug  the  eeeeatials  of  a  pasa- 
port,  and  intended  to  be  need  in  traveling;  in  a  foreign  conntry,  are  a 
violation  of  section  4078,  Revised  Statutes. 

Department  of  Justice, 

February  15, 1884. 
Sir  :  Tonrs  of  the  12tli  iDstant  brings  to  my  atteDtion  oer- 
tain  action  by  city  mayors,  public  notaries,  etc.,  at  Savan- 
nah, Oedar  Keys,  etc.,  in  regard  to  papers  which  are  nsed  to 
answer  the  purpose  of  pas^orUj  and  asks  whether  the  stat- 
utes now  in  force  providing  punishment  for  issuing  passports 
under  certain  circumstances  apply  thereto. 

(1)  In  one  of  these  cases  it  seems  that  the  mayor  of  Savan- 
nah is  in  the  habit  of  issuing  to  persons  traveling  to  Cuba 
a  paper  under  his  hand  and  the  seal  of  that  city,  and  other- 
wise in  official  form,  which  certifies  that  the  person  therein 
named  ^'  is  a  citizen  of  the  United  States,"  who  desires  to  visit 
Ouba,  and  is  prevented  by  want  of  time  from  obtaining  a  pass- 
port from  the  United  States  authorities.  This  is  attested  by 
the  clerk  of  the  city  council,  and  vis^d  by  the  Spanish  con- 
sul at  that  port,  a  fee  being  paid  for  each  of  these  services. 

(2)  In  the*  other  case,  a  notary  at  Cedar  Keys  gives  a  for- 
mal  certificate,  headed  ^'  United  States  of  America,"  with  *^  an 
eagle"  displayed,  and  making  known  to  all  concerned  that 
the  notary  certifies  that  the  bearer, ,  has  produced  be- 
fore the  notary  in  due  form  full  and  conclusive  proofs  of  his 
being  a  citizen  of  the  United  States,  and  has  otherwise  com- 
plied with  the  requirements  of  the  Department  of  State  to 
entitle  him  to  a  passport,  and  also  that  the  notary  had  for- 
warded such  proofe  to  the  Secretary  of  State  for  a  passport, 
which  can  only  reach  him  after  the  citizen  shall  have  de- 
parted for   f  so   that  the  latter  cannot  become  its 

bearer,  but  that  the  notary  will  transmit  it  to  the  citizen  by 
first  opportunity  after  its  receipt. 

That  sort  of  passport  which  is  given  by  a  government  to 
its  citizens  when  proposing  to  pass  into  the  territory  of  an- 
other government  is  in  its  essence  only  a  certificate  of  nation- 
ality and  identification.  The  United  States  for  good  reasons 
have  reserved  to  themselves,  acting  through  certain  of  their 
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offloersy  the  right  to  grant  to  travelers  in  foreign  countries 
snch  certificates.  They  have  also  provided  severe  punish- 
ment for  the  issuing  of  such  by  any  ^'  persons  acting  or  claim- 
ing to  act  under  the  United  States  or  any  of  the  States," 
other  than  such  as  are  authorized. 

Upon  consideration  thereof,  I  am  of  opinion  that  the  papers 
above  described  come  within  the  policy  and  letter  of  the 
statutes  which  forbid  persons  acting  under  a  State  fix>m 
issuing  passports. 

Both  of  these  papers,  as  appears  by  inspection,  contain  the 
essentials  of  a  passport,  viz,  an  identification  of  the  party 
named  therein  as  a  citizen  of  the  United  States  for  the  pur- 
pose of  travel  in  foreign  countries.  Both,however,expres8ly 
state  that  they  are  not  passports  under  tiie  authority  of  the 
United  States,  but  are  given— <m6,  because  time  did  not 
allow  of  obtaining  »uoh  pctupart ;  tks  oikerj  as  a  preliminary 
thereto. 

The  purpose  of  the  legislation  of  the  United  States  upon 
this  subject  is,  to  forbid  all  certificates  by  certain  officials, 
as  to  the  eitiaenahipj  etc,  of  travelers  into  foreign  countries, 
whether  purporting  to  be  in  the  name  of  the  United  States  or  not 
I  conclude  therefore,  as  above,  that  notwithstanding  what 
appears  therein  in  addition  to  such  certifioatej  the  above 
papers  are  violations  of  section  4078  of  the  Bevised  Statutes. 
Very  respectfully, 

BENJAMIN  HABBIS  BBEWSTBB. 

The  Seobbtaby  of  State. 


CLAIMS  AGAINST  THE  UNITED  STATPES. 
PAyment  to  a  Judgment  creditor  of  a  claim  against  the  GoYemment  in 
&yor  of  the  Judgment  debtor,  if  made  withoat  theoonaent  of  the  latter, 
ia  anauthoriced  by  law. 

Dbpabtmbnt  of  Justice, 

February  23, 1884. 
SiB :  Tours  of  the  7th  instant  inclosed  a  letter  from  A. 
Sidney  Biddle,  esq.,  of  Philadelphia,  in  which  he  asks  that 
a  certain  sum  due  from  the  United  States  to  one  Charles  M. 
Hilgert,  being  excess  of  deposits  for  unascertained  duties  on 
certain  sugars  imported  by  the  latter,  be  paid  over  to  Mr. 
Charles  C.  Harrison,  who  is  the  assignee  of  a  judgment  ob- 
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tained  by  Mr.  Henry  E.  Kelly  against  said  Hilgert  in  satis- 
faction of  such  judgment. 

It  appears  that  after  the  importations  were  made  Hilgert 
absconded  and  left  the  conn  try,  having  (as  is  alleged)  forged 
commercial  paper  for  a  large  amoant ;  that  there  is  little  or  no 
probability  of  his  retarn ;  and  that  he  has  left  no  agent  aath- 
orized  to  receive  the  sum  dne  him  as  above. 

Yoa  inqaire,  '^  Whether,  under  these  circumstances,  the 
Department  can  legally  authorize  payment  of  the  excess  of 
deposits  to  be  made  to  Mr.  Harrison." 

Upon  mature  consideration,  I  am  of  opinion  that  the  cir- 
cumstances stated  do  not  authorize  payment  to  be  made  as 
requested.  In  general,  a  claim  upon  the  Government  can 
only  be  discharged  by  payment  to  the  claimant  himself,  or 
to  his  duly-constituted  agent,  or  to  those  upon  whom  the  title 
to  the  claim  or  right  to  receive  payment  thereof  is  devolved 
by  operation  of  law.  Payment  to  ajudgment  creditor  merely 
of  a  claim  in  favor  of  his  judgment  debtor,  if  made  volun- 
tarily and  without  the  consent  of  the  latter,  would  be  insuf- 
ficient. The  judgment  creditor,  simply  as  such,  is  invested 
with  no  right  or  title  to  the  claim ;  he  is  clothed  with  no  power 
to  discharge  it ;  and  therefore  payment  to  him  must  be  deemed 
to  be  unauthorized. 

I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  Ghables  J.  FoLasR, 

Secretary  of  the  Treasury. 


CUSTOMS  LAWS. 

Distinotion  between  the  expression  in  Schedale  M  (  Rev.  Stat.,  p.  473), 
"  black  of  bone  or  ivory  drop  black/'  and  the  expession  (Free  List, 
ibid,t  433),  "  bones  cmde  and  not  wannfactared ;  bnmed,  calcined, 
ground,  or  steamed,''  pointed  oat ;  and  held  that  burnt  bones  intended 
and  fitted  for  other  ases  in  the  arts  than  that  of  imparting  color  are 
daty  free,  although  in  fact  they  are  black. 

Department  of  Justiob, 

March  11,  1884. 
Sir  :  I  have  considered  yonr  oommnnication  of  the  7th 
instant  in  relation  to  the  late  cases  of  De  Wardener  v.  JBo6> 
ertBcn^  collector,  and  Peters  ▼.  same. 


TO  THE  SECSETAKT  OF  THE  TBEA8UBY.    677 
Bet-«rr. 


These  oases  involve  a  qaestion  as  to  the  proper  dnty  apon 
bones  bamed  and  reduced  to  a  state  reqaired  in  the  mana- 
fiusture  of  sagar.  The  result  in  the  former  suit  differs  from 
that  in  the  latter.  In  De  Wardener's  case  it  has  in  effect 
been  decided  that  the  duty  exacted  was  improperly  ex- 
acted ;  in  Peters'  case,  however,  a  verdict  has  been  found  for 
the  collector. 

In  reply  to  the  question  which  you  [ftit,  I  submit  the  opinion 
that  the  expression  in  Schedule  M  ( Rev.  Stat.,  473 ),  '<  Black 
of  bone  or  ivory  drop  black,"  lays  the  entire  emphasis  upon 
the  eolorot  the  article,  and  means  somethiug  used  for  impart- 
ing color;  whilst  the  expression  (  Free  List,  p.  433 ),  '^  Bones 
crude  and  not  manufactured ;  burned,  calcined,  ground  or 
steamed, "  lays  the  emphasis  upon  some  state  of  the  article 
other  than  color.  In  the  former  case  the  color  is  the  pnnoi* 
pal  matter,  and  the  duty  is  levied  because  of  the  color.  In 
the  latter  case  the  color  is  a  mere  accident,  and  the  duty  im- 
posed upon  the  article  is  due  to  some  other  consideration. 

I  am  of  opinion  therefore  that  burnt  bones,  like  the  above, 
intended  and  fitted  tor  other  uses  in  the  arts  than  that  of 
imparting  color,  are  free  although  in  fact  they  be  black,  and 
that  to  render  the  paragraph  in  Schedule  M  applicable  the 
bime  must  in  a  manner  be  merged  in  the  black,  no  original 
quality  of  the  former  remaining  ( or  at  least  being  regarded  ) 
except  such  as  conduces  to  the  quality  of  the  color. 
Very  respectfully,  your  obedient  servant, 

S.  F.  PHILLIPS, 
Acting  Attorney- OenerdL 

The  Seosetary  of  the  Treasury. 


SET-OFF. 

Where  money  was  paid  by  a  United  Slates  marshal,  under  a  mistake 
of  fact,  to  a  person  who  subsequently  became  an  officer  in  the  postal 
service :  HM  that,  the  latter  being  in  arrears  to  the  United  States  for 
the  amount  so  paid,  it  may  be  set  off  against  his  compensation  as  such, 
officer. 

Department  of  Justice, 

March  31,  1884. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  yonr 
letter  of  the  27th  inst.  relative  to  withholding  a  portion  of 
the  salary  of  J.  H.  Ooff,  a  railroad  post-office  clerk,  as  ar- 
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rears  due  to  the  UDite<l  States  ou  accoaut  of  earnings  paid 
him  by  Marshal  Lougstreet  You  say  *^  it  is  not  clear  that 
the  overpayment  is  money  due  the  United  States  from  Ooff 
within  the  meaning  of  section  1766." 

In  reply  to  your  letter  and  suggestion,  I  have  to  say  that 
there  is  no  doubt  that  the  sum  ($74.74)  referred  to  in  your 
letter  as  having  been  paid  to  Otoff  by  the  marshal  as  actual 
expenses,  being  an  excess  of  the  amount  due  him  for  witness 
fees,  may  and  should  be  withheld  under  section  1 766,  lievised 
Statutes.  Mr.  Ooff  is  clearly  a  <^  person  in  arrears  to  the 
United  States"  to  this  extent.  He  has  received  $74.74  more 
fi*om  the  United  States  than  he  is  entitled  to  under  the  law. 
This  sum  was  paid  to  him  by  the  marshal  under  a  mistake 
of  fact,  the  latter  believing  that  Ooff  was  a  Oo vernment  officer, 
and  so  entitled  to  actual  expenses  instead  of  witness  fees. 

The  principle  is  well  settled  that  money  paid  under  mis- 
take of  fact  may  be  recovered  back.  This  was  Ooff's  case. 
It  is  the  right  of  the  United  States  to  set  off  this  overpay- 
ment independently  of  the  statute.  But  the  prohibition  in 
section  1766  against  payment  of  '< compensation"  to  **any 
person  who  is  in  arrears  to  the  United  States"  is  explicit. 
It  does  not  admit  of  construction.  But  one  exception,  as  I 
am  informed,  has  been  made  by  the  accounting  officers  to 
the  rule  of  setting  off  debts  due  from  officers  and  employes 
against  their  compensation  accounts  under  this  section. 
This  was  the  case  of  Hon.  Thomas  P.  Ochiltree,  member  of 
Congress  from  Texas.  But  the  reason  for  not  following  the 
general  rule  in  that  case  was  rested  upon  the  constitutional 
provision  requiring  members  of  Congress  to  be  paid  a  com- 
pensation for  their  services  to  be  ascertained  by  law.  And 
in  cases  similar  to  that  of  Mr.  Ochiltree,  where  the  compen- 
sation of  delegates  from  Territories  was  concerned,  the  rule 
of  set-off  has  been  maintained,  the  Constitution  not  by  its 
terms  applying  to  their  salary. 

In  my  opinion  the  amount  of  $74.74  should  be  deducted 
and  withheld  from  any  amount  now  due  QoS  as  compen- 
sation for  his  services  as  postal  clerk. 
Very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

The  Postmastbb-Oenebal. 
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FREE  LIST. 

A  biojcle  tftken  abroad  by  a  ottizen  for  his  ase,  and  broaght  back  with 
bim  OD  his  retam  to  this  country,  is  not  sabject  to  daty,  beioff  a  **  per* 
sonal  effect."    (See  Free  List,  Rev.  Stat.,  p.  489). 

Department  of  Justice, 
ApHl  4,  1884. 

Sir  :  Yours  of  the  Ist  instant  mentions  the  case  of  a  citi- 
zen who  daring  the  past  month  visited  Bermuda,  carrying 
along  for  use  there  his  bicycle;  and  asks  whether  npon  his 
retnrn  therewith  that  article  is  subject  to  duty. 

I  agree  with  you  that  it  is  not;  being  a  ^'  personal  effect 
(not  merchandise)"  within  the  language  of  the  Free  Li8t(Bev. 
Stat.,  p.  489,  middle). 

Allow  me  to  add  that  upon  reading  the  opinion  of  Attor- 
ney-General Taft,  of  June  30,  1876  (15  Opin.,  125),  to  which 
you  refer,  it  seems  that  he  did  not  there  hold  that  a  carriage 
used  abroad  was  not  a  ^^ personal  effect"  within  the  above 
phrase.  The  only  question  put  to  him,  as  appears,  was 
whether  such  a  carriage  was  a  ^^  household  effect,"  within  the 
meaning  of  another  paragraph  of  that  list.  (Rev.  Stat.,  p. 
484,  top). 

I  mention  this  in  order  to  save  any  case  in  which  such  an 
<« effect"  shall  be  involved  in  the  present  question.  I  may 
add  that  I  have  not  seen  the  decision  of  the  Treasury  De- 
partment, No.  2901,  July  21,  1876,  to  which  in  this  connec- 
tion you  refer. 

Very  respectfully, 

BENJAMIN  HARRIS  BBEWSTEB. 

The  Seobetaby  of  the  Tbeasuby. 
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CLAIMS  UNDER  THE  TREATY  WITH  SPAIN  OF  1819. 

Review  of  the  legislation  paased  And  proceedings  had  thereander  in  exe- 
cution of  the  ninth  article  of  the  treaty  with  Spain  of  1819  respecting 
the  claims  of  Spanish  subjects  growing  ont  of  the  operations  of  the 
American  army  in  Florida. 

The  Government  of  the  United  States  has  done  all  that  it  was  bound  to 
do  under  that  article,  and  has  fully  executed  the  same;  hence  no 
liability  whatever  arising  under  the  treaty  now  rests  upon  it. 

Department  of  JusTioEy 

ApHl  11,  1884. 

Sir  :  In  a  letter  dated  Jane  26, 1883,  yoa  proposed  for  my 
consideration  the  qnestioD  as  to  the  liability  of  the  United 
States,  ander  the  treaty  with  Spain  of  1819,  for  interest  as 
allowed  by  the  Florida  judges  in  their  decisions  upon  the 
claims  of  Spanish  subjects  presented  under  the  ninth  article 
of  that  treaty. 

Subt<eqaently,  by  a  resolution  of  the  Senate  passed  Decem- 
ber 6, 1883,  the  President  was  requested  to  inform  that  body, 
if  not  incompatible  with  the  public  service:  (1)  whether  or 
not,  in  his  opinion,  the  said  article  has  been  fully  executed 
by  the  United  States ;  (2)  if  not,  then  *<  whether  the  impedi- 
ment to  its  execution  arises  out  of  unsettled  questions  of  fact 
or  undetermined  questions  of  law,  and  what,  if  any,  are  such 
unsettled  questions  of  fact  and  undetermined  questions  of 
law.'^ 

These  inquiries  involve  an  examination  of  said  article  and 
of  the  provision  made  by  Congress  for  executing  the  same, 
and  also  of  the  result  and  effect  of  the  proceedings  had  an- 
der such  provision. 

By  the  said  article  it  is  stipulated:  ^'The  United  States 
will  cause  satisfaction  to  be  made  for  the  injuries,  if  any, 
which,  by  process  of  law,  shall  be  established  to  have  been 
suffered  by  the  Spanish  officers  and  individual  Spanish  in- 
habitants by  the  late  operations  of  the  American  army  in 
Florida." 

In  execation  of  the  same  article  the  ac£  of  March  3, 1823, 
chapter  35,  was  enacted.  By  the  first  section  of  that  act 
the  judges  of  the  superior  courts  established  at  St  Augus- 
tine and  Pensacola  respectively  are  authorized  to  receive  and 
acUust  all  claims  arising  within  their  respective  jurisdictions^ 
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agreeably  tx)  the  provisions  of  said  article ;  and  by  the  sec- 
ond section  it  is  provided :  *'  That,  in  all  cases  in  which  said 
jadges  shall  decide  in  favor  of  the  claimants,  the  decisions, 
with  the  evidence  on  which  they  are  founded,  shall  be,  by 
the  said  jadges,  reported  to  the  Secretary  of  the  Treasury, 
who,  on  being  satisfied  that  the  same  is  jast  and  eqaitable, 
within  the  provisions  of  the  said  treaty,  shall  pay  the  amoant 
thereof  to  the  person  or  persons  in  whose  favor  the  same  is 
a^adged,"  etc. 

That  act  was  constrned  by  the  Secretary  of  the  Treasury 
to  not  extend  to  iiigaries  suffered  in  1812  and  1813  from  the 
causes  mentioned  in  the  treaty,  but  to  apply  only  to  those 
of  a  subsequent  period.  In  consequence  of  this  construction, 
the  act  of  June  26, 1834,  chapter  87,  was  passed,  enlarging  the 
authority  of  the  judge  of  the  superior  court  at  St  Augus- 
tine and  of  the  Secretary  of  the  Treasury  so  as  to  include 
claims  for  ii]Juries  suffered  in  1812  and  1813,  but  limiting  the 
time  for  presenting  the  claims  to  one  year  from  the  passage 
of  the  act 

Such  was  the  provision  made  by  Congress  for  executing 
said  article ;  and  that  the  tribunals  thereby  created  (viz,  the 
judges  and  the  Secretary  of  the  Treasury),  for  adjusting 
claims  for  damages,  were,  in  that  regard,  a  sufficient  compli- 
ance with  the  treaty,  is  affirmed  in  the  opinion  of  the  Supreme 
Oourt  in  the  case  of  The  Untied  States  v.  Ferreira  (13  How., 
47,  48).  <<The  tribunals  established,"  remarks  the  court 
there,  ^^are  substantially  the  same  with  those  usually  created 
where  one  nation  agrees  by  treaty  to  pay  debts  or  damages 
which  may  be  found  to  be  due  to  the  citizens  of  another 
country.  This  treaty  meant  nothing  more  than  the  tribunal 
and  mode  of  proceeding  ordinarily  established  on  such  occa- 
sions, and  well  known  and  well  understood  when  treaty  obli- 
gations of  this  description  are  undertaken." 

Under  that  provision  the  judges  were  authorized  to  receive 
and  adjust  claims  which  originated  within  their  respective 
jurisdictions,  but  a  power  of  revision  over  awards  made  by 
them  jn  favor  of  claimants  was  given  the  Secretary  of  the 
Treasury.  ^^  No  claim,  therefore,"  says  the  court  in  the  case 
above  cited,  ^^  is  due  from  the  United  States  until  it  is  sanc- 
tioned by  him  ;  and  his  decision  against  the  claimant  for  the 
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whole  or  a  part  of  the  claim  as  allowed  by  the  jadge  is  final 
and  oonclusive."  The  court  farther  observes  in  the  same 
case,  ^'  all  that  the  jadge  is  required  to  do  is  to  receive  the 
claim  when  the  party  presents  it,  and  to  adjust  it  upon  such 
evidence  as  he  may  have  betbre  him  or  be  able  himself  to 
obtain.  But  neither  the  evidence,  nor  his  award,  are  to  be 
filed  in  the  court  in  which  he  presides,  nor  recorded  there; 
but  he  is  required  to  transmit  both  the  decision  and  the  evi- 
dence upon  which  he  decided  to  the  Secretary  of  the  Treas- 
ury 'y  and  the  claim  is  to  be  paid  if  the  Secretary  thinks  it 
just  and  equitable,  but  not  otherwine.  It  is  to  be  a  debt 
from  the  United  States  upon  the  decision  of  the  Secretary, 
but  not  upon  that  of  the  judge." 

Pursuant  to  the  authority  thus  conferred,  the  judges  re- 
ceived and  acted  upon  claims  presented  to  them ;  and  where 
they  decided  in  favor  of  claimants,  their  decisions,  with  the 
evidence  upon  which  the  same  rested,  were  reported  to  the 
Secretary  of  the  Treasury  for  his  action.  In  nearly  every  case 
in  which  they  so  decided  they  added  to  the  amount  of  actual 
damage  found  to  have  been  sustained  by  the  claimant  inter- 
est thereon  at  a  certain  rate  for  a  certain  period ;  but  the 
interest  so  added  was,  on  revision  of  the  awards  by  the  Sec- 
retary of  the  Treasury,  uniformly  rejected  by  him,  and  the 
claimants  paid  without  any  allowance  for  interest  being  in- 
cluded in  the  payments. 

All  claims  cognizable  by  the  judges  under  the  provision 
above  referred  to  have  long  since  been  passed  upon  by  them, 
and  the  amounts  finally  allowed  thereon,  upon  revision  by  the 
Secretary  of  the  Treasury,  have  all  been  paid  to  the  parfi<>>s 
entitled. 

Thus,  as  matter  of  fact,  it  appears — 

(1)  That  adequate  tribunals  (composed  of  the  judges  and 
the  Secretary  of  the  Treasury)  for  adjusting  the  claims  were 
created  by  Congress,  and  that,  in  this  respect,  all  that  is 
contemplated  or  required  by  the  treaty  has  been  performed. 

(2)  That,  in  the  adjustment  of  the  claims,  the  mode  of 
proceeding  prescribed  by  the  law  creating  such  tribunals, 
(viz,  examination  and  decision  in  the  first  instance  by  the 
judge,  revision  and  final  decision  thereupon  by  the  Secre- 
tary), has  been  followed  throughout. 
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(3)  That  the  amouDts  thereby  ascertained  to  be  dae  from 
the  United  States  to  claimants  have  all  been  paid,  and 
that  there  remain  nnadjadicated  no  claims  cognizable  by 
such  tribanals. 

From  the  foregoing  I  dednce  the  following  oonclasion : 
That  the  (Government  of  the  United  States  has  already  done 
all  that  it  was  bound  to  do  under  the  article  of  the  treaty 
hereinbefore  mentioned — ^in  other  words,  has  fully  executed 
the  said  article;  and  consequently  that  no  liability  whatever 
arising  under  the  treaty  now  rests  upon  it. 

In  regard  to  the  interest  allowed  by  the  judges  in  the  first 
instance^  and  afterwards,  on  revision,  disallowed  by  the  Sec- 
retary of  the  Treasury,  that  stands  rejected  by  the  ultimate 
decision  of  the  tribunal  created  in  conformity  with  the 
requirements  of  the  treaty  for  the  purpose  of  ac^ usting  claims 
preferred  thereunder.  And  as  no  appeal  from  such  decision 
is  provided  for,  it  must  be  deemed  to  be  conclusive  upon  the 
claimants  with  respect  to  the  8ubjec^matter  thereof.  No 
obligation  on  the  part  of  the  United  States  exists,  by  vir- 
tue of  the  treaty,  to  ^<  cause  satisfaction  to  be  made''  to 
them  for  any  damage  over  and  above  that  which,  accord- 
ing to  the  final  decision  of  said  tribunal^  they  have  sustained. 
I  am,  sir,  very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

Hon.  F.  T.  FBELINaHUYSEN, 

Secretary  of  State. 


ENTRY  OP  IMPORTED  MERCHANDISE. 

SetMe  that  aeotion  2859,  ReyiBed  StAtntes,  is  not  lepealed  by  aeotion  9 
of  the  act  of  Jane  82,  1874,  chapter  391,  or  by  the  act  of  May  1,  1876, 
chapter  89. 

Department  of  Justice, 

ApHl  14,  1884. 
Sir  :  In  reply  to  yoors  of  the  10th  instant,  asking  whether 
the  act  of  1874,  chapter  391,  section  9,  or  that  of  1876,  chap- 
ter 89,  repeals  section  2859,  Bevised  Statutes,  I  have  to  say 
that  after  mach  consideration  I  am  anable  to  satisfy  myself 
that  the  latter  is  repealed  by  either  of  the  acts  before  named. 
There  is  no  express  repeal ;  and  I  am  anable  to  find  sach 


684  HON.   BENJAMIN  HASRIS  BSEW8TEB 

CoHpeiBfttloB  of  orrieers. 

inconsistency  between  the  respective  provisions  as  in  the 
absence  of  an  express  repeal  might  argae  a  repeal  by  impli- 
cation. It  seems  to  me  that  for  regulation  of  details  of  impor- 
tation of  gooda  worth  one  hundred  dollars  or  less  the  act  of 
1874  means  to  refer  to  what  is  to  be  fonnd  in  previous  legis- 
lation. Nor  do  I  find  it  otherwise  by  the  act  of  1876,  except 
as  to  the  particnlar  provision  therein  expressly  made. 

I  may  add  that  upon  its  face  the  act  of  1874,  section  9, 
only  excepts  goods  worth  $100  or  less  from  the  provisions  as 
to  all  other  goods  therein  contained.  And  I  do  not  find  that 
these  new  provisions  make  such  a  revolution  in  previous 
regulations  touching  such  other  goods  as  carries  with  it  an 
inference  that  previous  regulations  as  to  the  excepted  goods 
also  must  be  thereby  repealed. 
Very  respectfully, 

BENJAMIN  HARRIS  BREWSTER. 

The  Seobetaby  of  the  Tbbasuby. 


COMPENSATION  OP  OFPICEES. 

Where  An  inspeetor  of  castoms,  while  holding  that  office,  rendered  sere- 
ioe  as  a  special  deputy  marshal  nnder  section  2031,  Revised  Statutes : 
Held  that  he  is  prohibited  by  the  third  section  of  the  act  of  June  20, 
1874,  Chapter  328,  from  receiving  any  compensation  for  such  service 
beyond  his  salary  as  inspector  of  customs. 

Department  of  Justiob, 

April  19,  1884. 

SiB:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  28th  nltimo,  transmitting  papers  in  relation  to 
the  retention  by  the  collector  of  customs  at  New  Orleans  of 
$50  from  the  salary  of  E.  J.  Sherman,  an  inspector  of  cnstomsi 
on  the  groand  that  he  has  received  that  amount  firom  the 
TJuited  States  for  service  as  a  special  deputy  marshal  nnder 
section  2031  of  the  Revised  Statutes,  and  requesting  my 
opiuion  whether  the  inspector  was  prohibited  by  law  from 
receiviug  such  compensation. 

Section  3  of  the  act  of  June  20, 1874,  chapter -328,  contains 
the  following  provision : 

^^  That  no  civil  officer  of  the  Government  shall  hereafter  re- 
ceive any  compensation  or  perquisites,  directly  or  indirectly, 
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from  the  'rreasury  or  property  of  the  IJDited  States  beyond 
his  salary  or  compensation  allowed  by  law." 

By  section  2621  of  the  Revised  Statutes  a  collector  may 
employ,  with  the  approval  of  the  Secretary  of  the  Treasury, 
proper  persons  as  inspectors  at  the  several  ports  within  his 
district. 

In  the  case  of  Hartwell  (6  Wall.,  385)  the  Supreme  Court 
held,  with  regard  to  a  substantially  similar  provision  under 
which  a  clerk  in  the  office  of  an  assistant  treasurer  was 
appointed,  that  he  was  a  public  officer.  The  only  difference 
in  the  statute  there  considered  from  that  last  before  men- 
tioned is,  that  in  section  2621  the  word  <<  employ "  is  used 
instead  of  <'  appoint,"  which  I  do  not  think  a  material  dififer- 
ence,  especially  as  in  sections  2576, 2583, 2605, 2606, 2607  the 
latter  term  is  used  as  to  inspectors. 

In  sections  2637,  2737,  and  in  many  others  of  the  Bevised 
Statutes,  inspectors  are  styled  officers,  and  they  are  in  prac- 
tice required  to  take  the  oath  of  office. 

There  can  be  no  doubt  that  they  have  always  been  consid- 
ered and  treated  as  public  officers,  and  they  have  a  salary  or 
compensation  allowed  by  law.  (Rev.  Stat.,  2733,  2737 ;  20 
Stat.,  173,  414.) 

As  such  inspector,  Sherman  was  therefore  a  civil  officer, 
and  within  the  restriction  of  the  act  of  1874  above  cited,  and 
was  prohibited  by  it  from  receiving  from  the  Treasury  the 
$50  for  service  as  special  deputy  marshal.  (HedrioWs  CasCj 
16  C.  Cls.  U.,  102.) 

He  was  not,  as  such  special  deputy  marshal,  a  public  officer 
within  the  constitutional  limitation  as  to  appointment  (Oonst., 
Art.  II,  sec.  2),  and  so  can  claim  nothing  by  reason  of  section 
1763  of  the  Bevised  Statutes. 

Section  1765  of  the  Bevised  Statutes  might  be  considered 
also  as  applicable  to  his  case,  but  in  view  of  the  broader 
language  of  the  act  of  1874  I  have  not  deemed  it  necessary 
to  consider  that  provision.  I  return  the  papers  inclosed,  as 
requested. 

Very  respectfully, 

BENJAMIN  HABBIS  BB£WSTBB. 

Hon.  Charles  J.  FoLasR, 

Secretary  of  the  Trecuury. 
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ACCOUNTS  AND  ACCOUNTINO  OFFICERS. 

1.  The  FixBt  Comptroller  has  no  reviaory  power  over  the  decisions  of  the 

Seeretary  of  the  Treasury  respecting  the  issue  of  warrants ;  such 
decisions  are  hinding  upon  the  former  officer.    233. 

2.  It  is  not  within  the  province  of  the  accounting  officers  of  theTreasnry 

to  construe  the  pension  laws  and  give  instructions  to  pension  agents 
as  to  the  payment  of  pensious.  This  properly  belongs  to  the  Com- 
missioner of  Pensions,  whose  duty  it  is,  under  the  direction  of  the 
Secretary  of  the  Interior,  to  administer  these  laws.    339. 

3.  The  Commissioner  of  Pensions  is  not  invested  with  power  to  audit  and 

adjust  accounts  for  the  last  sickness  and  burial  of  deceased  pen- 
sioners arising  under  section  4718  Rev.  Stat.  This  power  belongs 
solely  to  the  proper  accounting  officer  of  the  Treasury  by  virtue  of 
section  236  Rev.  Stat.    440. 

4.  S.,  while  a  migor-general  of  volunteers,  was,  in  July,  1866,  appointed 

colonel  of  the  Forty- fifth  Uniled  States  Infantry,  and  on  Septem- 
ber 10, 1866,  accepted  the  appointment  and  took  the  oath  of  office. 
From  that  time  until  August  31,  1867,  when  he  was  mustered  out 
of  service  as  a  major-general  of  volunteers,  he  continued  to  draw 
the  pay  of  a  m^or-general :  Held  that  the  settlements  made  by  the 
accounting  officers  in  the  matter  of  his  pay  as  major-general  are 
conclusive  upon  the  executive  department  of  the  (Government,  and 
can  not  be  re-opened.  448. 
See  District  or  Columbia,  6,  7;  Pat  Accounts  of  Army  Offi- 
cers, 1,  2. 

AD  INTERIM  APPOINTMENT. 
See  Appointment,  6,  9, 11. 

ADMINISTRATIVE  PRACTICE. 

1.  No  rule  of  administrative  practice  is  better  settled  than  that  when  a 

matter  has  once  been  passed  upon  and  finally  disposed  of  by  the  head 
of  a  Department,  it  should  not  be  disturbed  or  reopened  by  his 
successors,  excepting  under  extraordinary  circumstauces,  such  as 
the  discovery  of  new  facts,  and  the  like.    315. 

2.  The  fact  that  an  application  for  re-examination  had  been  made  to  and 

had  not  been  acted  upon  by  the  head  of  Department  by  whom  the 
decision  was  rendered,  does  not  withdraw  the  case  from  the  opera- 
tion of  the  rule.    Ihid, 
See  Lands,  Pubuc,  9;  Res  Ai>judicata. 
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A^DYERTISEMENT. 

See  CoNTEACT,  2,  3. 

AGRICULTURAL  COLLEGE  LANDS. 
See  Laxd8|  Pubuc,  2. 

AMENDMENT  OF  ARTICLES. 

See  National  Banking  Associations,  4,  5,  6,  7. 

APPOINTMENT. 

1.  K.  was  elected  and  qualified  as  Senator  from  Iowa  for  a  term  which 

would  expire  in  March,  1883.  He  resigned  in  March,  1881,  to  accept 
the  position  of  Secretary  of  the  Interior,  which  office  he  also  resigned 
in  the  latter  part  of  the  same  year.  Since  then,  by  act  of  May  15, 
1882,  chap.  145,  the  office  of  tariff  commissioner  was  created: 
AdvUed  that  the  second  clanse  of  section  6  of  the  first  articJe  of  the 
Constitution  disqualifies  E.  for  appointment  to  such  office.    365. 

2.  Doubt  suggested  whether  the  provisiou  in  section  3  of  the  act  "  to  reg- 

ulate and  improve  the  ciYil  senrice, "  etc.  (22  Stat.,  403),  for  the 
employment  of  a  ''  chief  examiner,"  does  not  come  in  conflict  with 
the  constitutional  rule  on  the  subject  of  appointments.    504. 

3.  The  word  '*  employ"  is  sometimes  used  in  our  legislation  in  a  sense 

equivalent  to  "  appoint."    Ibid, 

4.  An  office  which  has  become  vacant  during  a  session  of  the  Senate  may 

be  filled  during  the  next  ensuing  recess  of  the  Senate  by  a  temporary 
appointment  by  the  President;  but  by  section  1761  Rev.  Stat, 
payment  of  the  salary  of  the  appointee,  in  such  case,  is  postponed 
until  he  has  been  confirmed  by  the  Senate.    521. 

5.  8emble  that  the  namUuUUm  and  c<>nJirmatiUm  of  a  person  who  at  the  time 

is  ineligible  for  the  office  by  foroe  of  section  6,  article  1  of  the  Con- 
stitution, can  not  be  made  the  basis  of  his  appinntm9»i  to  such  office 
after  his  ineligibility  ceases.    522. 

6.  Sections  177,  178,  179,  and  180  Rev.  Stat.,  considered  wiih  refer- 

ence to  the  power  of  the  President  to  make  ad  interim  appointmentS| 
and  opinion  of  Attorney-General  Devens  (16  Opin.,  506-7)  cononned 
in.    530. 

7.  Under  the  law  at  preaent  in  foroe,  assistant  engineers  in  the  revenue- 

cutter  service  should  be  appointed  by  the  President  with  the  concur- 
rence of  the  Senate.    532. 

8.  It  is  a  general  rule  that,  where  there  Ib  no  express  enactment  to  the 

contrary,  the  appointment  of  any  offloer  of  the  United  States  belongs 
to  the  Piesident  by  and  with  the  advice  and  eonsen  t  of  the  Senate. 
Ibid, 

9.  Section  180  Rev.  Stat,  applies  to  vacancies  in  office  occasioned  by 

death  or  resignation,  as  well  where  they  are. filled  (under  sections 
177  or  178  Rev.  Stat.)  without  action  by  the  President,  as  where 
they  are  filled  (under  section  179  Revised  Statutes)  by  his  au- 
thority and  direction.    535. 

10.  The  discretionary  power  given  the  President  by  section  179  Rev. 

Stat,  may  be  exercised  after  the  vacancy  has  already  been  sup- 
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plied  nnder  the  operation  of  either  of  the  two  preceding  eeottonB* 
and  in  that  oaee  the  ten  days'  limitation  is  to  be  oompnted  from  the 
date  of  the  President's  action.    IfM. 
See  District  or  Columbia,  1, 3;  Prbsidsnt,  5. 

APPEAISEBS. 

See  Customs  X^aws,  19. 

ARMY. 

1.  The  act  of  December  12,  l-TB,  chap.  2,  limits  the  nomination  of  brig- 

adier-general in  the  Inspector- Qeneral's  Department  to  the  senior 
o£Qcer  thereof.  Provisions  of  that  act  compared  with  those  of  sec- 
tion 1193  BcT.  Stat.,  and  distinction  between  them  indicated.    2. 

2.  Where  a  Jadge-advocate,  appointed  in  the  volnnteer  service  nnder 

the  act  of  Jnly  17, 1862,  chap.  201,  with  the  rank  of  major,  was 
afterwards  and  prior  to  the  act  of  Jnly  28,  1866,  chap.  299,  as 
amended  by  the  act  of  Febmary  25,  1867,  chap.  79  (by  operation 
of  which  acts  he  became  transferred  from  the  volunteer  to  the  reg- 
ular service),  breTctted  a  lientenant-colonel  and  also  a  colonel  of 
Tolunteers :  Held  that  the  said  acts  of  1866  and  1867  produced  no 
effect  upon  the  brevet  commissions  in  the  Tolnnteer  service  previ- 
onsly  conferred,  and  that  snch  brcTcts  yan  not  be  treated  as  bre- 
Tcts  in  the  regular  service.    3. 

3.  Upon  consideration  of  the  facts  in  the  case  of  the  retirement  of  Col. 

George  Stoneman,  U.  S.  Army:  Heldf  that  that  o£Qcer  was  not  enti- 
tled to  be  retired  as  a  major-general  on  account  of  disability  occa- 
sioned by  wounds  received  in  battle,  nnder  the  provisions  of  sec- 
tion 32  of  the  act  of  July  28,  1866,  chap.  299  (it  not  appearing  that 
his  disability  was  so  occasioned),  but  that  he  was  properly  retired 
on  his  rank  of  colonel.    7. 

4.  Opinion  of  November  28,  1874  (14  Opin.,  506),  upon  the  claim  of  Gen- 

eral Schuyler  Hamilton  to  be  borne  on  the  retired  list  of  the  Army, 
re-aiBrmed.  9. 
6.  Relative  rank  in  the  Paymaster's  Department  of  the  Army,  as  be- 
tween officers  having  the  same  grade  and  date  of  appointment  and 
commission,  was  regulated  by  the  act  of  March  2,  1867,  chap.  159 
(Rev.  St-at.,  sees.  1219  and  1292),  and  was  determined  by  length  of 
service  as  a  commissioned  officer,  computed  according  to  the  pro- 
Tisions  of  that  act.    10. 

6.  Except  as  between  such  officers  as  have  the  same  date  of  appoint- 

ment and  commission,  the  matter  of  relative  rank  was  left  by  that 
act  to  be  goTcmed  by  the  dates  of  the  commissions  under  which 
the  officers  are  at  the  time  serving.    Ibid. 

7.  T.,  B.,  and  S.  were  second  lieutenants  in  different  influitry  regiments, 

ranking  in  the  order  named  according  to  dates  of  their  respective 
appointments  and  commissions.  They  were  all  promoted  to  be 
first  lieutenants  in  their  respective  regiments  as  of  the  same  date, 
June  28, 1878.  S.,  who  was  the  Junior  second  lieutenant,  claimed 
to  be  the  senior  first  lieutenant  under  section  1219  Bev.  Stat., 
272— VOL  XVn 44 
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becaaae  of  the  greater  length  of  eezriee  m  a  oommiesioned  officer 
prior  to  date  of  promotion:  HM  that  the  rale  preaorihed  by 
that  section  for  determining  relatiire  rank  as  between  officers  of 
the  same  grade  and  date  of  appointment  and  commission  applies  to 
appointments  on  promotion  as  well  as  to  original  appoinments;  and, 
conseqnently,  that  8.  ranked  the  other  first  lientenants  referred 
to.    84. 

8.  Where  an  Army  officer  is  placed  ondnty  according  to  his  brevet  rank 

by  special  assignment  of  the  Preeident,  he  is,  while  thus  assigned, 
entitled  to  precedence  and  command  according  to  his  brevet  com- 
mission, even  over  an  officer  holding  a  fhll  commission  of  the  same 
rank  as  the  brevet,  bnt  of  J  nnior  date.  Thus  a  colonel  who  holds  a 
brevet  commission  as  mi^or-general  of  the  date  of  March  2, 1867, 
and  who  is  by  the  President  specially  assigned  to  daty  according  to 
his  brevet  rank,  takes  precedence  over  an  officer  who  holds  a  fiiU 
commission  of  mijor-general  dated  November  25,  1672.    39. 

9.  On  reconsideration,  the  opinion  of  Jan oary  1^,  1881  (ante,  p.  3),  hold- 

ing that  the  brevets  of  Mi^or  Winthrop,  Jndge-advooate,  in  the 
volanteer  force,  conld  not  be  treated  as  brevets  in  the  regular  Army, 
re-affirmed.    46. 

10.  Sections  1104  and  1 108  Rev.  Stat,  prohibit,  by  implication,  the  enlist- 

ment of  white  men  in  the  colored  regiments  therein  mentioned  and 
provided  for.    47. 

11.  In  fixing  the  relative  rank  of  officers  of  the  same  grade  and  date  of 

eompission,  nnder  the  act  of  March  2, 1867,  chap.  159  (sec.  1219 
Rer.  Stat.),  constmctive  service  as  a  commissioned  officer  is  not 
to  be  considered.    52. 

12.  The  terms  of  the  statute,  "  actually  served,"  are  used  ex  indnatria, 

and  are  intended  to  prevent  any  service  purely  constmctive  in  its 
character  from  affecting  the  relation  between  officers  of  the  same 
date.    IHd. 

13.  The  rule  prescribed  in  paragraph  20,  Army  Regulations  of  1863,  by 

which  "  promotions  to  the  rank  of  captain  shall  be  made  regiment- 
ally,"  is  not  in  conflict  with  the  provisions  of  section  1204  Rev. 
Stat.,  and  remains  in  full  force.    65. 

14.  The  regulations  and  Icjeislation  concerning  the  promotion  of  snbal- 

tern  company  officers,  from  the  year  1801  to  the  present  time,  re- 
viewed, and  the  practice  thereunder  stated.    2  Hd, 

15.  Officers  and  enlisted  men  of  the  Signal  Corps  (other  than  those  who 

are  detailed  for  service  therein)  are  a  part  of  the  Army  only  in  this 
sense,  namely,  that  in  general  they  are  liable  to  such  duties  and 
entitled  to  snch  privileges,  appertaining  to  the  Army,  as  can  be 
performed  and  enjoyed  without  severance  from  the  Signal  Service. 
146. 

16.  They  belong  to  a  special  service  in  the  Army,  and  are  subject  to 

military  government ;  but  they  are  notby  law  transferable  to  ordi- 
nary military  duty,  and  are  organically  separate  and  distinct  fh>m 
the  Army  proper.    Ibid. 
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17.  The  wofd  ''i^poiiitiiieot,''  m  used  in  Beotion  1219  Bev.  Stat,  oom- 

prehendt  only  the  appointment  of  an  offloer  on  hia  origrioal  entry 
into  the  legalarserrioe,  and  does  not  inclade  hie  appointment  on 
promotion  thereafter  made.  Opinion  of  Attorney-General  Deyens, 
of  Febmary  81, 1881  (ohU,  p.  34),  disMnted  from.    196. 

18.  Previoos  to  the  act  of  liaroh  %  1807,  chap.  169,  rank  in  any  grade 

in  the  Army  waa  determined  by  date  of  commission  or  appointment ; 
and  where  oommiwions  were  of  the  same  date^  then,  as  between 
officers  of  the  same  regiment  or  oorps,by  the  order  of  appointment. 

Best. 

19.  That  act  (sec.  1219  Bev.  Stat.,)  introduced  a  new  rale,  cnmalative 

in  its  character,  for  determining  relatiye  rank  as  between  officers 
"  having  the  same  grade  and  date  of  appointment  and  commission," 
which,  as  regards  officers  of  the  same  regiment  or  corps,  operates 
only  where  such  officers,  being  of  the  same  grade  and  date  of  ap- 
pointment and  commission,  hare  (one  or  more)  "  actaally  served, 
whether  continaonsly  or  at  diffisrent  periods,  as  a  commissioned 
officer  of  the  United  States,''  etc.  Where  none  of  them,  when  ap- 
pointed, had  thas  actaally  served,  the  former  rule  (i.  e.,  order  of 
appointment)  woald  still  be  applicable  in  fixing  their  relative 
rank  in  the  corps.  JMd. 
SO.  Opinion  of  May  18, 1882,  vis,  that  where  certain  assistant  surgeons 
had  attained  the  rank  of  captain  on  the  same  day,  but  whose  ap- 
pointments and  commissions  were  not  of  the  same  date,  their  rela- 
tive rank  as  between  themselves  was  not  determined  by  the  provis- 
ions of  section  1  of  the  act  of  March  2,  1867,  chap.  169  (sec.  1219, 
Bev.  Stat.),  bat  by  the  date  and  order  of  their  appointment — 
reaffirmed.    402. 

21.  Under  section  17  of  the  act  of  July  28, 1866,  chap.  299,  an  assistant 

surgeon  who  served  as  saoh  less  than  three  years  in  the  regular 
Army,  or  less  than  three  years  in  the  volunteer  forces,  did  not  be- 
come immediately  entitled  to  the  rank  of  captain,  altbongh  his 
volunteer  and  regular  service,  when  combined,  may  have  amounted 
to  three  years.    Ibid, 

22.  But  by  the  second  section  of  the  act  of  March  2, 1867,  the  officer 

would  have  a  right  to  have  his  volunteer  service  computed,  and  if 
at  the  date  of  that  act  this  service,  united  with  his  service  in  the 
regular  Army,  made  three  years,  he  would  them  be  entitled  to  the 
rank  of  captain.  This  provision,  however,  did  not  operate  retro- 
spectively, so  as  to  aflfect  or  alter  the  previous  relations  of  the  officer 
in  the  service.    Ibid. 

23.  In  determining  whether  the  limit  of  four  hundred,  prescribed  by  the 

act  of  June  18,  1878,  chap.  263,  has  been  reached  or  not,  the  num- 
ber retired  under  the  act  of  June  30,  1882,  chap.  264,  must  always 
enter  into  the  oomputation.    421. 

24.  No  retirement  can  lawfully  be  made  under  the  laws  existing  prior  to 

the  act  of  June  30, 1882,  when  the  number  already  on  the  retired  list 
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amounts  to  foar  hnndred;  althongh,  by  retirements  under  that  aet, 
the  list  is  subject  to  temporary  augmentation  beyond  the  limit  of 
four  hundred.    Ibid, 

25.  The  vacancy  existing  in  the  office  of  assistant  surgeon-general  may  be 

filled  by  appointing  thereto  any  one  of  the  surgeons  with  the  rank 
of  colonel  or  the  chief  medical  purveyor  (all  of  whom  hold  offloes  of 
the  same  grade  in  the  medical  corps  as  that  of  the  vacant  office),  or 
by  promoting  thereto  the  senior  officer  in  the  medical  corps  having 
the  rank  of  lieutenant-colonel,  which  is  the  next  grade  below.    -465. 

26.  Where  there  are  two  or  more  offices  of  the  iame  grade  in  a  corps,  eaoh  re- 

quiring a  separate  commission,  on  a  vacancy  occurring  in  anoh  grade 
the  rnles  of  promotion  do  not  preclude  the  appointing  power  from  de- 
t-ermining  to  which  ot  these  offices  the  senior  in  the  next  grade  below 
shall  be  appointed.  An  incumbent  of  one  of  them  may  be  trans- 
ferred by  appointment  to  another  which  is  vacant  without  preju- 
dicing tbe  rights  of  such  senior,  whose  claim  to  promotion  would  be 
fully  met  by  appointing  him  to  either.    Jhid, 

27.  An  officer  who  has  unsuccessfully  undergone  examination  for  promo- 

tion under  section  1206  Rev.  Stat.,  and  in  consequence  has  been 
suspended  from  promotion  for  one  year,  as  provided  by  that  section, 
is  not,  during  the  period  of  such  suspension,  qualified  for  promotion 
on  account  of  continuous  service  under  section  1207  Rev.  Stat.    571. 

28.  Lieutenant-Colonel  6.,  though  his  commission  is  junior  in  date  to  that 

of  Lieutenant-Colonel  B.,  claims  that  he  is  entitled  to  the  next  col- 
onelcy over  the  latter,  by  reason  of  errors  committed  in  his  promo- 
tion in  1847  and  1867 :  Advi9ed  that  such  errors,  if  any,  can  not  now 
be  rectified  by  disregarding  the  fact  that  B.,  in  virtue  of  his  present 
commission,  is  senior  to  G.  in  the  line  of  promotion,  and  that  the 
claim  of  the  latter  is  therefore  inadmissible.  611. 
See  Pay  Accounts  of  Armt  Officers,  1,  2 ;  Prbsiobnt,  1,  2,  3,  4 ; 
Quarters,  Commutation  for,  1,  2 ;  Armt  Rbgulations,  1,  2. 
ARMY  REGULATIONS. 

1.  Section  37  of  the  act  of  July  28, 1886  chap.  299  (if  not  already  re- 

pealed by  force  of  section  5596  Rev.  Stat.),  was  superseded  by 
the  act  of  March  1,  1875,  chap.  115,  which  in  effect  conferred 
authority  to  modify  existing  Army  Regulations  as  well  as  to  oi-eate 
new  ones.    461. 

2.  The  codification  of  ''The  Regulations  of  the  Army  and  General 

Orders,"  under  section  2  of  the  act  of  June  23,  1879,  chap.  35, 
which  was  approved  and  published  February  17,  1881,  superseded 
the  body  of  Array  Regulations  promulgated  in  1863.  Hence  para- 
graph 1304,  1305,  and  1306  of  the  latter  regulations  are  not  now  in 
force.  Ibid. 
See  Pat  Accounts  of  Armt  Officers,  7,  8. 
ARTIFICIAL  LIMBS. 

The  appropriation  of  $175,000  for  artificial  limbs,  eto.,  made  by  the 
act  of  March  3,  1881,  chap.  133,  should  be  expended  under  the 
direction  of  the  War  Department.    233. 
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ASSIGNMENT  OF  CLAIMS. 
See  Claims,  10. 

ATLANTIC  AND  PACIFIC  RAILROAD. 

The  recommendations  of  the  Secretary  of  the  Interior  as  to  the  accept- 
ance of  certain  sections  of  the  railroad  and  telej^raph  lines  of  the 
Atlantic  and  Pacific  Railroad  Company  shoald  be  approved  by  the 
President.    251. 

ATtORNEY-GENERAL. 

1.  In  response  to  a  resolution  of  the  Senate  directing  the  Attorney- 
General  to  investigate  and  report  to  that  body  who  are  the  owners 
of  the  land  and  water-power  at  the  Great  Falls  of  the  Potomac 
River:  Advised  that  any  information  on  the  subject  found  in  the 
records  of  the  Department  would  be  gladly  furnished  the  Senate, 
but  that  beyond  this,  it  was  submitted,  such  investigation  is  not 
within  the  duties  of  the  Attorney-General  as  prescribed  by  law. 
324. 

3.  The  Attomey-CJeneral  has  no  control  over  the  action  of  the  head  of 
Department  at  whose  request  and  to  whom  an  opinion  Is  given, 
nor  could  he  with  propriety  express  any  judgment  concerning  the 
disposition  of  the  matter  to  which  the  opinion  relates,  that  being 
something  wholly  within  the  administrative  sphere  of  such  head 
of  Department.    332. 

3.  Where  a  Senate  bill  was,  at  the  request  of  a  Senator,  submitted  to 
the  Attorney-General  by  the  head  of  a  Department  for  an  opinion 
thereon,  in  order  that  such  opinion  might  be  laid  before  the  com- 
mittee of  the  Senate  in  charge  of  the  bill :  Held  that  the  Attorney- 
General  is  not  authorized  to  give  an  official  opinion  in  this  case, 
it  involving  no  question  of  Departmental  admi  n  istration.    347. 

BANKS  AND  BANKERS. 

See  Internal  Rsvenux,  8,  9,  10;  National  BANXJora  Associa- 
tions. 

BIDS  AND  BIDDERS. 

See  Contract,  1 ;  Postal  Serviob,  8, 10, 11. 

BOARD  OF  FIRE  COMMISSIONERS. 
Skk  District  of  Columbia,  5. 

BOND. 

See  Indian  Inspector,  2 ;  Patented  Articles,  purchase  of. 

BONDED  WAREHOUSE. 

See  Customs  Laws,  31,  33. 

BONDS  OF  THE  UNITED  STATES. 

In  calling  for  redemption  the  new  bonds  issued  by  the  Secretary  of 
the  Treasury,  known  as  ''continued  fives,"  those  which  have  the 
highest  number,  <•  e,  "  the  bonds  of  each  class  last  dated  and 
numbered,"  as  provided  by  the  third  section  of  the  act  of  July  14, 
1870,  chap.  256,  shojild  be  called  first.    349. 
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BOND-SUBSIDIZED  RAILROADS. 
Seo  Transportation. 

BOUNTY  LAND  WARRANTS. 
See  SoLDiBRS'  HoMS,  1. 

BREVET  COMMISSION. 
See  Army,  2,  8. 

BREVET  RANK,  ASSIGNMENT  ACCORDING  TO. 
See  Army,  8. 

BRIG  **  GENERAL  ARMSTRONG." 
See  Claims,  12,  15, 16. 

CADET. 

See  Military  Acadsmy. 

CADET  ENGINEER. 

See  COICPBNSATION,  9, 10. 

CERTIFICATION  OF  CHECK. 

See  National  Banking  Associations,  12, 13. 

CHARGES. 

See  Customs  Laws,  11,  12, 13,  23. 

CHINESE  EXCLUSION  ACT. 
See  Chinesb  Laborbrs. 

CHINESE  LABORERS. 

1.  Chinese  laborers  coming  from  foreign  lands  can  not  be  transported 

across  the  territory  of  the  United  States  withoat  violating  the  act 
of  May  6,  lb82,  chap.  126,  unless  such  laborers  were  in  the  United 
States  on  the  17th  day  of  November,  1880,  or  oame  here  within 
ninety  days  after  the  passage  of  said  act.    416. 

2.  The  proviBions  of  section  1  of  the  act  of  May  6, 1882,  entitled  *' An 

act  to  execute  certain  treaty  stipulations  relating  to  Chinese,''  are 
to  be  construed  with  the  provisions  of  the  treaty  referred  tO| 
wherein  it  is  as  immigrants  into  this  country  that  Chinese  laborers 
are  dealt  with ;  fkud  thus  construed,  a  Chinese  laborer  who  oomea 
to  this  country  merely  to  pass  through  it  is  not  within  the  prohi- 
bition of  the  statute.    483. 

CHOCTAWS  AND  CHICKASAWS. 
See  Indians  and  Indian  Lands. 

CIVIL  ENGINEERS  IN  THE  NAVY. 

See  Navy,  7,  8. 

CIVIL  SERVICE. 

1.  The  joint  resolution  of  March  3,  1865  (section  1754  Rev.  Stat.),  oon- 
sidered  in  connection  with  the  act  of  March  3,  1871,  chap.  114, 
and  held  that  honorably  discharged  soldiers  and  sailors  are  not  ex* 
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empt  from  liability  to  examination  ibr  admiMion  into  the  oiril 
service,  bat  that  they  are  entitled  to  a  preference  for  appointment 
as  against  other  persons  of  equal  qualifloations  for  the  place.    194. 

2.  Whether  there  are  already  two  or  more  members  of  a  family  in  the 

public  service,  etc.,  as  provided  in  section  9  of  the  civil  service  act 
of  January  16, 1883,  chap.  S7,  is  not  a  question  to  be  considered 
the  CivU  Service  Commission,  but  by  the  appointing  power.    &54. 

3.  Departmental  clerks  whose  salaries  are  |900  or  $1,000  per  annum, 

although  not  belonging  to  either  of  the  classes  in  section  163 
Bev.  Stat.,  come  within  the  scope  of  the  act  of  January  16, 1883, 
chap.  87,  and  may  be  classified  thereunder,  Ibr  the  purpose  of  ex- 
amination, into  one  or  more  classes,  as  may  be  deemed  expedient. 
681. 

4.  Under  section   1753    Bev.   Stat.,    the    President    may    prescribe 

regulations  for  admission  into  the  civil  service,  aud  thereby  restrict 
original  entry  therein  to  one  or  more  oC  the  classes  that  may  exist, 
or  permit  such  entry  to  all  of  them  as  in  his  Judgment  will  best 
promote  the  efficiency  of  the  service.    Ihid, 

6.  If  the  $900  or  $1,000  clerkships  are  constituted  a  distinct  class,  a  pro- 
motion from  sueh  class  to  another  class  without  examinstion,  ex- 
cepting where,  in  conformity  to  the  act,  the  person  to  be  promoted 
is  specially  exempted,  would  be  forbidden  by  the  act  of  January 
16,  1883.  To  be  eligible  for  appointment  to  any  class  (whether  by 
promotion  or  otherwise)  the  applicant  must  have  passed  an  exami- 
nation to  test  his  fitness  for  the  place.  iMd. 
CLAIMS. 

1.  Upon  consideration  of  the  fiscts  submitted  in  the  case,  in  connection 
with  section  3483  Rev.  Stat. :  Held  that  the  steamer  Jo$eph  Pieree, 
at  the  time  of  her  destruction  by  fire,  July  31,  1865,  was  not  in 
the  military  service  of  the  United  States  either  by  contract  or 
impressment,  and  accordingly  that  the  accounting  officers  of  the 
Treasury  have  no  Jurisdiction  under  that  section  to  allow  the  value 
thereof  to  the  owners.    90. 

8.  An  order  may  be  made  by  the  Secretary  of  the  Interior  directing  pay- 
ment of  the  certificates  given  by  the  Superintendent  of  the  Census 
in  cases  where  such  certificates  are  assigned  in  strict  conformity 
to  section  3477  Bev.  Stat.    866. 

3.  The  decision  of  the  Secretary  of  the  Interior  of  July  87, 1877,  upon 

the  claim  of  Bedick  MoKee,  made  under  the  act  for  the  relief  of  the 
latter  approved  March  3, 1877,  viz,  that  the  claimant  was  entitled 
to  be  re-imbnrsed  the  money  paid  out  by  him  as  interest  on  money 
borrowed  for  the  Government,  is  as  far  as  the  Secretary  was  au- 
thorized to  go,  and  an  allowance  of  interest  on  the  amount  so  paid 
out  would  have  been  unwarranted.    315. 

4.  It  is  a  general  rule  that  interest  is  not  allowable  on  claims  against 

the  Government.  The  exceptions  to  this  rule  are  found  only  in 
cases  where  the  demands  are  made  under  special  contracts,  or 
special  laws,  expressly  or  by  very  dear  implication  providing  Ibr 
the  payment  of  interest.    Ihldn 
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5.  In  YJew  of  the  decision  referred  to,  the  olaim  shoald  now  be  treated 

ae  re$  judicata.    Ibid. 

6.  The  award  made  by  the  Third  Auditor  on  the  10th  of  May,  1861,  under 

the  law  of  March  3, 1849,  chap.  129,  in  favor  of  Jamea  and  Richard 
H.  Porter,  was  binding  upon  all  ofQcers  of  the  Goyemment.    353. 

7.  The  act  of  July  28,  1866,  chap.  297,  modifying  the  aaid  act  of  1849, 

did  not  a£fect  claims  ac^ndicated  by  the  Auditor  before  its  passage. 
Ibid. 

8.  Under  the  Joint  resolution  of  April  12,  1870,  granting  to  General 

Gabriel  B.  Paul  (retired)  *'  the  full  pay  and  allowance  of  a  briga- 
dier-general in  the  Army  of  the  United  States,"  that  officer  is  not 
entitled  to  an  allowance  of  forage.    390. 

9.  Upon  the  facts  stated :  Advited  that  Charles  Ewing,  esq.,  is  entitled 

to  the  compensation  charged  in  his  account  for  serrioes  rendered 
the  Osage  Nation  of  Indians  under  a  contract  therewith,  executed 
in  compliance  with  the  law  respecting  contracts  with  Indians 
dated  February  14, 1877.    445. 

10.  The  provisions  of  section  3477  Bct.  Stat.,  touching  transfers  and 

assignments  of  claims  against  the  United  States,  and  powers  of 
attorney,  etc.,  for  receiving  payment  thereof,  do  not  apply  to  un- 
disputed claims,  or  any  claim  about  which  no  queation  is  made  aa 
to  its  validity  or  extent.    545. 

11.  Where  a  contract  was  made  for  roofing  a  court-house  at  a  fixed 

price,  and  a  power  of  attorney  given  to  receive  a  part  of  such  price 
as  security  for  material  purchased  by  the  contractor :  Advited  that 
the  power  was  not  affected  by  section  3477,  as  no  doubt  existed  oon- 
ceming  the  right  of  the  contractor  to  receive  the  amount  so  se- 
cured.    Jbid. 

12.  Upon  the  case  stated :  Advised  that  Samuel  C.  Beid,  Jr.,  is  not  en- 

titled to  receive  the  unpaid  balance  lying  in  the  Treasury  for  the 
benefit  of  the  owners  and  crew  of  the  brig  Geaerdl  Arm$tramg.    590. 

13.  The  claim  of  the  State  of  New  York  for  re-imbursement  of  the  interest 

paid  by  that  State  on  money  burrowed  and  expended  in  enrolling, 
subsisting,  clothing,  etc.,  its  troops  employed  to  aid  in  the  sup- 
pression of  the  rebellion  is  not  allowable  under  the  provisions  of 
the  act  of  July  27,  1861,  chap.  21.    695. 

14.  To  construe  the  provisions  of  that  act  so  as  to  include  a  dftim  for  in- 

terest thus  paid  would  be  giving  them  a  meaning  much  broader 
than  that  which  has  in  practice  been  given  other  legislation  of  like 
character,  or  than  seems  to  be  warranted  by  any  sound  rule  of  in- 
terpretation.   Jbid. 

15.  Reconsideration  of  opinion  of  July  7,  1883  (ante,  p.  690),  and  con- 

clusion there  reached,  respecting  the  claim  of  Mr.  S.  C.  Beid,  Jr., 
reaffirmed.    600. 

16.  Under  the  power  conferred  by  the  the  act  of  May  1, 1882,  chap.  115, 

the  Secretary  of  State  had  no  authority  to  pass  upon  the  claim  of 
Mr.  Reid  to  be  re-imbursed  expenses  incurred  by  bim  aa  agent  in 
the  prosecution  of  the  claims  of  the  ''captain,  owners,  officers^ 
and  crew  *'  of  the  brig  Oeneral  ArmMtrang.    626. 
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17.  The  United  States  axe  under  no  obligation  to  allow  interest  on  the 

awards  made  by  the  Florida  Judges  in  oases  of  claims  of  Spanish 
subjeots  nnder  the  ninth  article  of  the  treaty  with  Spain  of  1819. 
644. 

18.  Beview  of  the  legislation  passed  and  proceedings  had  thereunder 

in  execution  of  the  ninth  article  of  the  treaty  with  Spain  of  1819, 
respecting  the  claims  of  Spanish  subjects  growing  out  of  the  oper- 
ations of  the  American  Army  in  Florida.    680. 

19.  The  Goyernment  of  the  United  States  has  done  all  that  it  was  bound 

to  do  under  that  article,  and  has  ftilly  executed  the  same ;  hence 
no  liability  whatever  arising  under  the  treaty  now  rests  upon  it. 
IMd. 

CLAIMS  OF  THE  UNITED  STATES. 
1.  Adviied  that  the  amount  claimed  to  be  due  from  the  State  of  Kansas 
to  the  United  States  on  account  of  the  direct  tax  be  retained  out  of 
the  amount  appropriated  for  payment  to  that  State  by  the  act 
of  March  3,  1881,  chapter  132.    228. 
8.  Where  it  was  proposed  to  submit  to  arbitration  claims  of  the  United 
States  against  certain  mail  contractors :  AdoUed  that  the  right  to 
submit  in  the  eases  mentioned  is  doubtfhl ;  in  view  of  which  a  dif- 
ferent course  is  suggested.    486. 
See  Direct  Tax. 

CLEARANCE  OF  VESSELS. 
See  Customs  Laws,  1. 

COLLECTION  OF  DUTIES. 
See  Customs  Laws. 

COLONEL  STONEMAN'S  CASE. 
See  Akmt,  3. 

COLORED  REGIMENTS,  ENLISTMENT  IN. 
See  Army,  10. 

COMMISSIONER  OF  PENSIONS. 

See  Accounts  akd  AccouKTiNa  Offiobrs,  2,  3. 

COMMISSIONERS  OF  THE  DISTRICT  OF  COLUMBIA. 

See  District  of  Columbia,  1,  2,  3, 4,  5,  6,7;  Statxttbs,  Imtbbpbi- 

TATION8  OF,  4. 

COMMUNICATIONS  TO  CONGRESS. 

1.  Requests  made  on  heads  of  Departments  by  Congressional  committees^ 
or  by  either  House  of  Congress,  for  information  on  matters  relating 
to  ordinary  and  current  legislation,  may  with  propriety  be  answered 
directly,  without  passing  through  the  ezeontiye  office ;  otherwise 
as  to  communications  which  concern  radical  changes  in  existing 
laws  affecting  public  policy.    254. 

8.  Subordinate  officers  of  the  several  Departments  should  communicate 
with  Congress  through  the  heads  of  their  Departments  respectirely. 
Ibid, 
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COMPENSATION. 

1.  Where  an  of&oer  in  the  oidnanoe  defiartiiient,  in  addition  to  bis  reg- 
ular datiee  as  ordnance  store-keeper,  acted  as  assistant  commissary 
at  the  Wateryliet  Arsenal  by  Tirtoe  of  post  orders ;  Held  that  under 
section  1261  Bey.  Stat,  he  was  entitled  to  reoelTe  $100  per  year  in 
addition  to  the  pay  of  his  rank  during  the  time  he  performed  services 
as  assistant  commissary.    43. 

8.  In  computing  the  longevity  pay  of  officers  of  the  Army,  nnder  the  pro- 
vision in  the  act  of  February  24, 1881,  chap.  79,  declaring  that  "the 
actnal  time  of  service  in  the  Army  or  Navy,  or  both,  shall  be  allowed 
all  officers,"  etc.:  ^eld— (1)  That  the  actnal  time  of  an  officer's 
service  as  a  cadet  at  the  Military  Academy  should  not  be  allowed. 

(2)  That  where  an  officer  served  in  the  Medical  Corps  of  the  Navy 
the  actual  time  of  his  service  in  that  corps  should  be  allowed. 

(3)  That  where  an  officer  served  as  a  captain's  clerk  in  the  Navy,  the 
actual  time  of  his  serv  ice  as  such  clerk  should  be  allowed.  (4)  That 
where  the  officer  served  as  an  assistant  civil  engineer  in  the  employ 
of  the  War  Department  on  the  Florida  coast  and  elsewhere,  the 
actnal  time  of  his  service  in  that  capacity  should  not  be  allowed.    93. 

3.  The  amount  drawn  by  Charles  M.  Blake  for  pay  as  chaplain  in  the 

Army  from  May  14, 1878,  to  the  date  of  his  acceptance  of  appoint- 
ment as  post  chaplain  with  advice  and  consent  of  the  Senate  (May 
23,  lb81),  may  be  charged  against  him  and  withheld  from  his  pay 
thereafter  accruing.    152. 

4.  Semhlef  however,  that  he  may  be  allowed  the  benefit  of  his  actual  serv- 

ice from  June  21,  1878,  to  March  4, 1S79,  for  longevity.    lUd. 

&.  In  March,  1873,  J.,  a  postmaster,  was  appointed  by  the  Secretary  of 
the  Treasury  an  agent  to  disburse  money  appropriated  for  the  erec- 
tion of  a  public  building.  The  compensation  for  such  service  was 
then  regnlated  by  the  act  of  March  3,  1869,  chap.  123,  which  lim- 
ited it  to  not  exceeding  one-eighth  of  1  per  centum,  and  by  the 
terms  of  his  appointment  J.  was  to  receive  the  maximum  compen- 
sation allowed  by  law.  Subsequently,  by  the  act  of  March  3, 1875^ 
chap.  131,  it  was  declared  that  the  provision  in  the  act  of  March 
3, 1869,  above  referred  to,  should  be  held  to  limit  the  compensation 
to  be  allowed  for  such  services  to  three-eighths  of  1  per  centnnu 
Thereupon  the  Secretary  of  the  Treasury  increased  J.'s  compensa- 
tion to  one-fourth  of  1  per  centum ;  but  the  latter  claims  that  he  is 
entitled,  under  the  terms  of  his  appointment,  to  three-eighths  of  1 
per  centum  from  the  date  of  the  act  of  1875 :  SM,  that  one-fourth 
of  one  per  centum,  as  allowed  by  the  Secretary  under  the  provision 
of  the  act  of  1875,  is  all  that  J.  is  entiUed  to  for  his  services.    219. 

6.  The  fees  of  witnesses  subp<Bnaed  under  section  184  Bev.  Stat., 
on  application  of  the  Pension  Bureau,  to  testify  before  a  United 
States  commissioner,  and  also  the  fees  of  the  commissioner  by  whom 
their  testimony  is  taken,  may  properly  be  allowed  out  of  the  Judi- 
ciary fund.  The  former  should  be  paid  by  the  United  States  mar- 
shal of  the  district  on  the  certificate  or  order  of  the  commissioner; 
the  latter,  as  in  ordinary  course,  on  settlement  of  the  commis- 
sioner's accounts  at  the  Treasury.     247. 
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7«  T.  was  mdvanoed  twenty-flye  nnmben  on  the  Navy  liit»  under  seo- 
tioD  1606  BeT.  Stat.,  whereby  he  was  promoted  from  the  grade  of 
ensign  to  that  of  master,  to  whieh  latter  grade  he  was  oonflrmed 
March  3, 1879,  to  take  rank  fh>mNoTemberS4, 1877:  jafsM  that  his 
increased  paj  oommenced,  not  at  the  date  fh>m  which  he  took  rank 
as  master,  but  at  the  date  of  his  appointment  as  master  (March  3, 
1879).    819. 

&  Under  a  provision  in  the  act  of  Jane  16,  1880,  enabling  the  Secretary 
of  War  ''  to  canse  to  be  constmcted  a  fire-proof  roof  for  the  baild« 
ing  at  the  comer  of  ScTentbeth  and  F.  streets,"  in  Washington,  D. 
C,  Mr.  James  Eveleth,  a  clerk  in  the  office  of  the  Chief  of  Engi- 
neers, was  designated  by  the  Secretary  as  his  agent  to  take  charge 
of  and  superintend  the  work,  and  was  allowed  a  compensation  of 
$300  per  month  from  the  date  of  snch  designation  nntil  the  comple- 
tion of  the  work.  For  the  same  period  the  salary  of  £.  as  clerk 
was  suspended,  and  in  effect  his  duties  as  such  also,  these  being 
performed  by  another  person  who  received  the  pay  therefor :  RM 
that  it  was  competent  to  the  Secretary  to  employ  £.  as  f  bove,  and 
compensate  him  out  of  the  fhnd  appropriated  for  the  service,  and 
that  this  case  is  not  within  section  1765  Bev.  Stat.,  there  being  no 
"additional  pay,  extra  allowance,  or  compensation''  received  by 
E.    321. 

9.  McF.,  a  cadet  engineer,  having  completed  the  prescribed  course  of 
instruction  at  the  Naval  Academy  and  at  sea  June  10, 1881,  and 
successfhUy  passed  an  examination,  was  confirmed  by  the  Senate 
as  an  hssistant  eqgineer  December  SO,  1881,  to  take  rank  from  the 
former  date :  HM  that  he  become  entitled  to  the  pay  of  assistant 
engineer  from  the  date  he  took  rank  as  such,  if  that  date  is  subse- 
quent to  the  vacancy  he  was  appointed  to  fill.    329. 

10.  Section  1,  of  the  act  of  June  22,  1874,  chap.  392,  comprehends  cadet 

engineers,  and  fixes  the  commencement  of  their  pay  in  the  grade 
of  assistant  engineer  when  promoted  thereto.    Ibid, 

11.  As  a  general  rule,  a  contract  surgeon  is  entitled  to  pay  only  frpm  the 

time  he  enters  upon  doty  under  his  contract.    461. 

12.  SembU  that  the  maximum  fixed  by  paragraph  1305  of  the  Regulations 

of  1863  for  the  compensation  of  contract  surgeons  continued  up  to 
February  17, 1881 ;  but  that  thereafter  compensation  at  a  rate  ex- 
ceeding such  maximum  was  allowable.    Ibid, 

13.  The  provisions  of  the  Navy  appropriation  acts  of  August  5, 1882,  chap. 

S91,  and  March  3,  1683,  chap.  97,  requiring  all  offlcen  of  the 
Navy  to  be  credited  with  the  actual  time  they  may  have  served  as 
officers  or  enlisted  men  in  the  regular  or  volunteer  Navy,  etc,  do 
not  entitle  such  officers  to  any  increased  pay  for  services  rendered 
by  them  prior  to  March  Z,  1883.    $55. 

14.  To  entitle  a  postmaster  to  receive  compensation  for  issuing  and  pay- 

ing mon^  orders,  under  the  provisions  of  section  4047  Bev. 
Stat.,  he  must  earn  it  by  performing  the  service  himself  or  having 
it  performed  by  a  clerk  or  agent  employed  and  paid  by  him  for 
that  purpose.    687. 
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15.  The  act  of  March  3, 1883,  chap.  119,  merely  directo  the  rea^i  wtment 

of  the  salaries  of  postmasters  to  be  made  in  accordance  with  the 
pre-existing  law,  ieaving  the  meaning  of  the  latter  to  be  deter- 
mined in  the  nsnal  and  proper  methods.    658. 

16.  By  that  act  the  Postmaster-General  is  required  to  make,  on  behalf  of 

an  applicant  thereunder,  the  adjustment  or  readjustment  of  salary 
which  he  may  claim  and  be  found  to  hare  been  entitled  to,  at  any 
one  or  more  of  the  biennial  periods  since  the  act  of  July  1,  1864, 
chap.  197,  under  the  latter  act  as  amended  by  the  proviso  added 
thereto  by  the  act  of  June  12,  1866,  chap.  114,  crediting  the  appli- 
cant with  any  difference  in  his  laTor  between  the  amount  of  the 
salary  so  rea^jnsted  for  the  prospectiTC  biennial  period  and  the 
salary  paid  to  him  for  the  time  of  his  Bervice  in  such  period.   Ihid, 

17.  Where  an  inspector  of  customs,  while  holding  that  office,  rendered 

service  as  a  special  deputy  marshal  under  section  2031  Rev.  Stat.: 
Held  that  he  is  prohibited  by  the  third  section  of  the  act  of  June 
20,  1874,  chap.  326,  ftom  receiving  any  compensation  ibr  snoh 
service  beyond  his  salary  as  inspector  of  customs.  684. 

COMPROMISE. 

In  passing  upon  cases  submitted  to  him  for  compromise,  under  seo- 
tions  3229  and  3469  Rev.  Stat.,  the  Secretary  of  the  Treasury  while 
he  is  not  at  liberty  to  act  from  motives  merely  of  compassion  or 
charity,  may  consider  not  only  the  pecuniary  interests  of  the 
Government,  but  take  into  view  general  considerations  of  Juttioe 
and  equity  and  of  public  policy.    213. 

CONDEMNATION  OF  LAND  FOR  PUBLIC  USES. 
See  Statutbb,  Intbrprbtahon  of,  6. 

CONSTRUCTION  OF  STATUTES. 

See  Rkvisbd  Statutbs,  stg.  ;  Btatutbs,  Inisbputation  of. 

CONTINUING  PUNISHMENT. 
See  Pardon,  2,  3. 

CONTRACT. 

1.  A  proposal  made  by  M.  to  carry  the  mail  over  a  certain  route  during 
the  fiscal  year  ending  June  30, 1882,  for  |1, 140,  that  being  the  lowest 
bid  received,  was  accepted ;  but  he  subsequently  asked  to  be  re- 
leased therefrom,  on  the  ground  that  the  bid  which  he  intended  to 
make  was |2, 140 :  Held  that  the  proposal  and  its  acceptance  consti- 
tute one  agreement,  of  the  same  force  aod  effect  as  if  a  formal  con- 
tract had  been  written  out  and  signed  by  the  parties ;  that  it  is  the 
duty  of  the  Postmaster-General  to  require  the  execution  of  such 
agreement  according  to  its  terms ;  and  that  he  is  not  at  liberty  to 
allow  the  contractor  to  withdraw  from  it  upon  the  allegation  that  a 
mistake  was  made  in  the  proposal  submitted.    70. 
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3.  A  contract  for  ftiraiahing  the  Post-Office  Department  with  copies  of 
the  Postal  Qaide,  under  the  act  of  March  3,  1881,  chap.  130,  making 
an  appropriation  for  ''publication  of  copies'' thereof,  does  not  come 
within  the  provisions  of  section  3709  Boy.  Stat.,  aud  the  Post- 
master-General is  not  required  to  adyertise  for  proposals  previonsly 
to  making  such  a  contract.    84. 

3.  The  object  of  that  section,  in  requiring  advertisement  for  proposals  be- 

fore making  purchases  and  contracts  for  supplies,  is  to  invite  compe- 
tition among  bidders,  and  it  contemplates  only  those  purchases  and 
contracts  where  competition  as  to  the  article  needed  is  possible, 
which  is  not  the  case  with  the  Postal  Guide.    Ibid. 

4.  iu  and  B.  had  each  a  separate  contract  for  transporting  the  mails,  and 

the  latter  was  also  a  surety  for  the  former.  A.  incurred  indebted- 
ness to  the  Government  by  reason  of  fines,  penalties,  and  forfeitures 
beyond  the  amonntdue  him ;  and  the  pay  of  B.,  his  surety,  was  with- 
held for  the  protection  of  the  Government  against  Ioqjb.  Prior  to  the 
performance  of  the  service  by  B.,  for  which  his  pay  was  withheld, 
he  gave  a  pay  draft  to  C,  which  was  placed  on  file  in  the  Auditor's 
ofQce  "  subject  to  fineS|  etc.,  in  accordance  with  the  act  of  Congress 
approved  May  17, 1878,  and  any  claim  or  demand  the  Post-Offlce  De- 
partment may  have  against  the  contractor:"  Held,  that  the  payment 
of  an  amount  due  B.  under  his  contract,  snflloient  to  meet  his  lia- 
bility as  surety  on  the  contract  of  A.,  might  lawfully  be  withheld ; 
and  that  the  draft  given  by  the  former  on  his  pay  conferred  upon  the 
holder  thereof  no  right  which  prevents  such  pay  being  thus  with- 
held. S44. 
6.  It  is  competent  to  the  Secretary  of  the  Navy,  under  the  ciroamstaiices 
stated,  to  release  a  certain  mortgage  given  by  Bobert  L.  Stevens  on 
the  9th  of  September,  1848,  as  security  for  the  performance  of  a 
certain  contract  theretofore  entered  into  by  him  for  the  construc- 
tion of  a  war  vessel  since  known  as  the  '*  Stevens  Battery."   d81. 

6.  The  facts  in  the  case  held  not  to  constitute  snflloient  grounds  to  Jus- 

tify the  Secretary  of  War  in  releasing  the  Eastern  Dredging  Com- 
pany ftom  the  performance  of  its  contract  with  the  United  States 
to  do  dredging  in  Charles  River,  Massachusetts,  to  the  extent  of 
100,000  cubic  yards  at  the  price  per  cubic  yard  specified  in  the  con- 
tract.   368. 

7.  Where  a  contract  for  the  delivery  of  certain  supplies  at  an  Indian 

agency  provided  for  the  acceptance  of  goods  inferior  in  quality  to 
the  sample  where  the  emergency  demanded  it,  KM  that  the  time 
and  place  of  delivery  before  the  goods  were  distributed  were  emi- 
nently the  time  and  place  to  determine  their  relative  value.    384. 

8.  The  first  proviso  in  the  act  of  May  4, 1882,  chap.  116,  empowering 

the  Postmaster-General  to  annul  the  contract  of  any  contractor  or 
subcontractor  who  shall  sublet  his  contract  for  a  less  sum  than  that 
for  which  he  contracted  to  perform  the  service,  is  prospective  in  its 
operation.    514. 
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9.  All  Bnbletting  of  oontncto  after  the  date  of  that  aot  is  governed 
thereby,  whether  sach  oontraote  were  made  before  that  date  or 
not.    lUd. 

10.  The  fourth  proviao  in  the  same  aot,  giving  anj  person  employed  by  a 

contractor  or  suboontraotor  a  lien  for  his  compensation  on  any 
money  due  such  contractor  or  suboontraotor,  properly  extends  to 
contracts  and  subcontracts  existing  at  the  date  of  the  act.    IHd, 

11.  The  fifth  proviso  applies  to  contracts  thereafter  made,  and  has  no 

e£EiBct  upon  those  existing  prior  to  the  passage  of  the  act.    IHd. 

CONTRACT  SURGEON. 

See  Compensation,  11,  12;  Quartbbs,  Commutation  fob,  6;  Tsay- 

BLING  ALLOWANOSS. 

COURT-MARTIAL. 

1.  It  is  not  the  official  duty  of  the  Secretary  of  War  to  give  to  the  Judge- 

advocate,  and  thus  to  the  court-martial,  an  opinion  as  to  the 
admissibility  of  certain  evidence  in  the  trial  of  a  case  before  the 
court,  nor  as  to  the  constrnction  of  a  statute.  Such  questions 
should  be  left  to  the  decision  of  the  court-martial  itself.    54. 

2.  P.,  a  commissioned  officer  of  the  Army,  was  tried  by  a  general  court- 

martial  and  sentenced  "  to  be  cashiered  and  to  be  forever  disqual- 
ified fh>m  holding  any  office  of  trust  or  profit  under  the  Govern- 
ment of  the  United  States."  The  proceedings  and  sentence  of  the 
court  having  been  approved  and  confirmed  by  the  President,  the 
officer,  in  execution  of  the  sentence,  was  cashiered  and  dismissed 
the  service :  Held,  that  it  is  not  competent  to  the  President  now  to 
set  aside  and  annul  the  finding  and  sentence  of  the  court,  and  to 
nominate  the  officer  to  the  Senate  for  restoration  to  his  former  rank 
in  the  Army.    297. 

3.  Where  the  sentence  of  a  legally  constituted  court-martial,  in  a  case 

within  its  Jurisdiction,  has  been  approved  by  the  reviewing  author- 
ity and  carried  into  execation,  it  can  not  afterwards  be  revised  and 
annulled.    Ihid. 

4.  In  general,  courts-martial  are  governed  by  the  same  rules  of  evidence 

which  govern  the  ordinary  courts  of  criminal  Jurisdiction.  These 
rules  (where  not  provided  by  statute)  are  supplied  by  the  common 
law.    310. 

5.  Evidence  of  handwriting,  by  comparison  of  hands,  is  inadmissible  on 

a  trial  by  court-martial,  excepting  where  the  writing,  acknowl- 
edged to  be  genuine,  is  already  in  evidence  in  the  case,  or  the  dis- 
puted writing  is  an  ancient  document.    Ibid, 

6.  The  admiasion  of  such  evidence  is  error,  for  which,  if  it  was  material 

to  the  finding  of  the  court,  the  sentence  of  the  latter  should  be  set 
aside.    Ihid. 

7.  The  fact  that  one  of  the  officers  composing  a  court-martial  is  Junior 

in  rank  and  another  inferior  in  grade  to  the  accused,  does  not  of 
itself  render  either  of  them  incompetent  to  sit.    387. 
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8.  When  the  approYftl  of  the  proeeediDgs,  flndingB,  and  sentenoe  of  a 

coart-martial  by  the  President  is  attested  by  an  entry  on  the  rec- 
ord signed  by  the  Secretary  of  War,  this  is  sufficient  eyidenoe  of 
snch  approval.    (But  see  Note  on  page  399.)    Ibid. 

9.  The  order  of  the  President  in  the  case  of  Charles  D.  Coleman,  of 

March  3, 1869,  which  was  rescinded  March  13, 1869,  being  executory 
and  in  its  nature  revocable,  and  having  remained  unexecuted  at 
the  time  of  its  rescission,  was  completely  annulled  thereby.    436. 

10.  A  general  officer,  commanding  a  military  department  in  July,  1865, 

had  no  power  to  appoint  a  court-martial  for  the  trial  of  an  officer 
nnder  his  command  where  he  was  himself  the  **  accuser  or  prose- 
cutor ; "  nor  could  such  power  be  imparted  to  him  otherwise  than 
by  a  legislative  act.    Ibid, 

11.  H.  was  tried  by  a  court-martial  and  found  gnil^  of  the  offense 

charged.  A.t  the  trial  a  witness  objected  to  answering  a  question 
on  the  ground  of  self-crimination ;  but  the  court  required  him  to 
answer,  the  Judge-advocate  readiug  in  support  of  this  requirement 
section  860  Rev.  Stat. :  Held  that  if  the  court  committed  an 
error  in  compelling  the  witness  to  answer,  the  error  is  not  snch  as 
to  require  a  disapproval  of  the  proceedings.    616. 

12.  Whether  the  effect  of  that  section  is  to  take  away  from  a  witness  the 

common-law  privUege  of  declining  to  answer  a  question  which 
tends  to  criminate  him,  when  it  is  manifest  that  he  could  only  be 
tried  in  the  courts  of  the  United  States,  qwcnre,    Ihid. 

COURT  OP  RECORD. 

Pension,  11, 12. 

CRIMES  COMMiriED  BY  INDIANS. 
See  Jurisdiction,  1,  2. 

CUSTOMS  LAWS. 

1.  A  collector  of  customs  may  lawfully  refuse  a  clearance  to  a  vessel 

whose  master  is  alleged  to  be  amenable  to  the  penalty  provided  by 
section  2809  Rev.  Stat.,  for  bringing  into  the  United  States  mer- 
chandise not  inclnded  in  the  manifest  reqnired  and  described  in 
the  preceding  sections.  Snch  refusal  is  not  a  seizure,  and  the  act 
of  February  8, 1881,  chap.  34,  is  inapplicable.    82. 

2.  Shellac  varnish,  composed  of  a  mixtnre,  made  in  a  Canadian  bonded 

warehouse,  of  the  gum  with  alcohol  distilled  in  this  country  and 
exported  without  payment  of  any  internal-revenue  tax  here  and  no 
exaction  of  duty  upon  it  in  Canada  because  in  bond  there,  is 
dutiable  nnder  Schedule  D,  of  section  2504  Rev.  Stat.,  which 
declares  that  **  on  all  compounds  or  preparations  of  which  distilled 
spirits  is  a  component  part  of  chief  value  there  shall  be  levied  a 
duty  not  less  than  that  imposed  upon  distilled  spirits,''  namely,  t2 
per  proof  gallon.  In  determining  which  is  the  component  of  chief 
value,  the  value  of  each  ingredient  in  the  domestic  markets  of  the 
United  States  should  be  the  guide.    105. 
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3.  The  remedy  by  salt  Against  a  coUeotor,  proTided  by  eeotlon  3011 

Bev.  Stat.,  is  given  to  an  importer  only  who  has  paid  the  duties 
to  the  collector  whom  he  proposes  to  make  defendant  in  the  suit ; 
it  does  not  apply  to  eases  in  which,  by  reason  of  the  failore  of 
the  importer  to  pay  the  coUeotor,  the  payment  is  sooght  to  be 
enforced  by  suit  against  the  former.    142. 

4.  There  is  no  statute  giving  the  Secretary  of  the  Treasory  any  direct  con* 

trol  over  suits  instituted  for  the  collection  ol  unpaid  duties.  Ibid, 
6.  Foreign  magazines  and  newspapers  transported  by  mail  from  Canada 
into  the  United  States,  addressed  to  dealers,  for  the  purpose  of  sale 
by  them,  or  of  being  by  them  distributed  among  subscribers,  are 
dutiable.    159. 

6.  The  postal  convention  with  Canada  and  the  act  of  March  3, 1879, 

chap.  180,  sec.  15,  were  not  intended  to  affect  existing  tariff  laws. 
JMd. 

7.  In  the  light  of  the  information  presented,  Apollinaris  mineral  water  is 

regarded  as  an  artificial  mineral  water,  and  dutiable  as  such.    176. 

8.  By  section  17  of  the  act  of  March  3, 1879,  chap.  180,  printed  matter, 

other  than  books,  received  by  mail  firom  foreign  countries,  under 
the  provisions  of  postal  treaties  or  conventions,  is  declared  firee  of 
dsty ;  and  no  distinction  is  tbere  made  between  such  as  is  mailed 
to  subscribers  for  their  own  use  and  such  as  is  mailed  to  dealers  for 
sale.    187. 

9.  Books  which  are  admitted  to  the  international  mails,  exchanged  under 

the  provisions  of  the  Universal  Postal  Union  Convention,  may  be 
deli vered  to  addresses  upon  the  payment  of  the  duty  thereon.    Ibid, 

10.  The  terms  ''quantity''  and  ''whole   quantity,"  as  employed   in 

Schedule  M  (Rev.  Stat,  2d  ed.,  p.  476),  are  not  to  be  understood  as 
covering  all  the  fruit  imported  in  any  one  vessel  shipped  to  one 
consignee,  if  coming  from  different  consignors.  Each  consignmenti 
not  only  from  one  party,  but  of  each  separate  kind  of  fruit  speci- 
fied in  the  statute,  is  to  be  considered  as  the  "  quantity,"  and  as 
the  ''  whole  quantity,"  therein  specified.    203. 

11.  The   additional  duty  of  20  per  cent,  ad  valorem  in  section  2900 

Rev.  Stat,  can  not  be  legally  exacted  on  costs,  charges,  and 
commissions,  but  should  be  levied  only  on  the  **  appraised  value" 
of  the  merchandise  imported,  exclusive  of  such  charges.    968. 

12.  The  additional  duty  of  20  per  ceutum  in  section  2908  Rev.  Stat. 

is  a  separate  and  distinct  penalty,  which  can  legally  be  exacted 
on  the  charges  a$  entered,  and  only  on  this  element  of  the  dutiable 
value  of  the  merchandise.    Ibid. 

13.  The  legislation  on  the  subject  reviewed,  and  those  sections  construed. 

Ibid. 

14.  Where  certain  importers  of  sugar,  having  made  due  protest  and 

appeal  but  failing  to  bring  suit  afterwards,  applied  to  the  Secre- 
tary of  the  Treasury  for  a  refund  of  duties  illegally  exacted,  as  indi- 
cated in  the  decision  of  the  Supreme  Court  in  the  case  of  Iferritl  v. 
WeUh (lOA  U.  S.,  694) :  Advised  that  the  Secretary  can  not  grant 
the  application  under  section  3012^  Rev.  Stat.    336. 
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15.  The  word  '<  chief,"  as  need  in  the  ptoviaion  of  the  act  of  Fehrnary  8, 

1875,  chapter  36,  imposing  a  duty  of  60  per  cent,  ad  yalorem  on  all 
goods,  wares  and  merchandise  made  of  silk  or  of  which  silk  is  a 
component  material,  of  chief  value,  etc.,  moans  greater  than  either 
of  the  other  materials ;  not  greater  than  their  aggregate.    337. 

16.  Where  a  qnantity  of  wool  was  imported  at  Boston  from  Liverpool, 

and  two  days  later  was  withdrawn  for  exportation  to  St.  John, 
New  Brunswick,  whence  (having  heen  carried  thither)  it  was 
immediately  bronght  back  to  Boston :  Held  that  if  the  purpose  of 
the  above  withdrawal,  etc.,  was  to  create  a  second  port  of  impor- 
tation with  the  object  of  reducing  the  duty,  the  transaction  was 
fictitious,  and  that  Liverpool  remains  the  last  port  or  place  of 
exportation  within  t1i6  meaning  of  the  statute.    528. 

17.  The  term  ''examiner,"  as  used  in  sections  2,  3,  and  4  of  the  act  of 

March  2,  1883,  chap.  64,  signifies  any  officer  authorised  by  the 
fifth  section  to  act  in  that  capacity,  and  nothing  more.    685. 

18.  It  was  not  the  intention  of  the  act  to  create  a  new  officer  to  meet  its 

requirements  regarding  the  examination  of  imported  teas.    Ihid. 

19.  The  term  ''appraisers"  in  the  act  does  not  embrace  "assistant 

appraisers."    Ihld. 

20.  The  eflEect  of  the  proviso  in  the  act  of  March  3,  1883,  chap.  121,  de- 

claring "  that  there  shall  be  no  allowance  for  breakage,  leakage, 
or  damage  on  wines,  liquors,  crdials,  or  distilled  spirits,"  was  to 
repeal  all  the  provisions  previously  in  force  which  authorized  such 
allowance ;  but  it  nevertheless  permits  the  duties  to  beasses^'ed  on 
the  actual  quantity  of  merchandise  imported,  whether  in  casks  or 
bottles.    613. 

21.  Where  the  quantity  which  actually  arrives  is  found  by  the  customs 

officers  to  be  less  than  the  invoiced  quantity,  a  deduction  of  the 
excess  of  the  latter  over  the  former,  in  a4jnsting  the  duties,  is  not 
an  allowance  within  the  meaning  of  the  proviso  mentioned.    Ibid. 

22.  Review  of  legislation  fixing  the  basis  for  estimating  ad  valorem 

duties,  passed  prior  to  the  act  of  March  3,  1883,  chapter  121.    633. 

23.  The  only  change  eifected  by  section  7  of  that  act  is  to  exclude  from 

such  basis  all  costs  and  charges  which,  under  the  law  as  it  previously 
stood,  were  required  to  be  added  to  the  current  or  actual  market 
value  or  wholesale  price  of  the  merchandise  in  the  principal  mar- 
kets of  the  country  whence  the  same  was  imported,  or  of  the  coun- 
try of  production  or  manufacture,  as  the  case  might  be,  thus  making 
such  current  or  actual  market  value,  etc.,  the  sole  &ast«  for  estimat- 
ing such  duties.    Ibid,   • 

24.  By  current  or  actual  market  value  or  wholesale  price,  as  used  in  the 

statute,  is  to  be  understood  the  amount  of  money  the  article  com- 
manded in  the  foreign  market  in  the  condition  in  which  it  is  there 
customarily  sold  and  purchased.  1  bid, 
S&  The  cost  of  boxes  or  coverings  with  which  goods  are  ordinarily  pre- 
pared for  sale  in  the  foreign  market,  and  in  which  they  are  usually 
sold  and  purchased  there,  is  an  element  of  the  actual  market  value 
of  the  goods.  Ibid. 
273— VOL  XVII 46 
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S6.  What  becomes  of  the  box  or  eovenng,  in  the  ooane  of  trade,  alter 

the  importation,  does  not  affect  the  question  of  dutiable  Talne. 

IHd. 
27.  Opinion  of  April  ^20,  1882  (anU  p.  396),  on  the  power  of  the  Seeretaiy 

of  the  Treasury  to  refund  duties  erroneonidy  exacted,  reaffirmed. 

642. 
26.  Section  301*2^  Bey.  Stat,  confers  upon  him  power  to  refund  #«> 

modo  only ;  i.e.,  upon  appeals  heard  by  him  under  section  S931 

Bev.  Stat.,  when  made  in  the  form  and  within  the  time  therein 

specified.    I  kid. 

29.  Imported  scrap  tobacco  is  dutiable  as  manufactured  tobacco  under 

the  act  of  March  3, 18S3,  chap.  121.    646. 

30.  Iron  turnings  are  not  dutiable  as  manufactured  iron.    647. 

31.  Section  10  of  the  act  of  March  3, 1883,  chapter  121,  extends  only  to 

goods  which  had  not  been  in  bonded  warehouse  more  than  three 
years  at  the  date  that  act  took  effect   650. 

32.  Sections  2D71  and  2977  Rev.  Stat,  place  a  limitation  upon  the  privi- 

lege of  exportation  with  refnnd  of  duties,  and  require  that  it 
shall  be  exercised  within  three  years  from  the  date  of  importation ; 
otherwise  the  privilege  is  lost.    Ibid. 

33.  The  provision   in  section  2971  Rev.  Stat.,  requiring  merchandise 

to  be  sold,  is  applicable  t-o  goods  remaining  in  public  store  or 
bonded  warehouse  beyond  throe  years,  as  well  where  the  duties 
thereon  have  been  paid  as  where  they  have  not  been  paid.  At  the 
end  of  that  period  they  are  to  be  regarded  as  abandoned  to  the 
Government  and  sold.    Ibid. 

34.  The  object  and  requirement  of  that  provision  are,  however,  suffi- 

ciently met  by  the  practice  of  the  Department,  whereby,  in  lieu  of 
a  formal  sale  of  the  goods,  the  owner,  consignee,  or  agent  is  permit- 
ted to  pay  the  duties,  charges,  etc.,  that  have  accrued  thereon  and 
take  them  away.    Ibid, 

35.  The  Secretary  of  the  Treasury  has  power  to  refund  excess  of  duties 

exacted  in  certain  cases  referred  to.   657. 

36.  The  words  "notspecially  enumorated  or  provided  for  in  this  act,"  used 

in  Schedule  N  of  the  act  of  March  3,  1883,  chap.  121,  io  the  clauses 
fixing  a  duty  upon  ''bonnets,  hats  and  hoods  for  men,  women,  chil- 
dren, composed  of  chip,  grass,"  etc.,  and  '*  upon  braids,  plaits,  flats, 
laces,  etc.,  nsed  for  making  or  ornamenting  hats,  bonnets,  hoods," 
etc,  apply  to  articles  of  the  description  mentioned,  and  not  to  the 
material  out  of  which  such  articles  are  made.    672. 

37.  Distinction  between  the  expression  in  Schedule  M  (Rev.  Stat.,  p. 

473),  "  black  of  bone  or  ivory  drop  black,"  and  the  expression  (Free 
List«  ibid.,  433),  "bones  crude  and  not  manufactured ;  burned,  cal- 
cined, ground,  or  steamed, "pointed  out;  and  held  that  burnt  bones 
intended  and  fitted  for  other  uses  in  the  arts  than  that  of  imparting 
color  are  duty  free,  although  in  fact  they  are  black.  676. 
88.  A  bicycle  taken  abroad  by  a  citizen  for  his  use,  and  brought  back 
with  him  on  his  return  to  this  country,  is  not  subject  to  duty,  being 
a  "  personal  effect."    (See  Free  List,  Rev.  Stat.,  p,  489.)    679. 
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39.  Semhle  that  section  2t!o9  Bey.  Stat.,  relating  to  entry  of  imported 
merohandiae,  is  not  repealed  by  section  9  of  the  act  of  Jane  88, 
1874,  chap.  391,  or  by  the  act  of  May  1, 1876,  chap.  89.    683. 
See  ToNNAQB  Dues. 

DIPLOMATIC  AND  CONSULAR  OFFICEBS. 

1.  The  iaanance  of  a  writ  of  exeoation  against  the  person  or  ohatteUi  of 
a  foreign  minister  is  a  "suing  oat"  within  the  meaning  of  section 
4064  BcT.  Stat.,  and  renders  the  party  obtaining  each  writ  liable 
to  the  penalty  prescribed.  563. 
8.  Cases  within  that  section  shoald  be  prosecuted  by  the  United  States 
attorney  of  the  proper  district,  as  other  misdemeanors  are  prose- 
cuted.   Hid, 

DIRECT  TAX. 

The  withholding  the  amount  of  the  '*  8  and  3  per  cent,  funds  "  due  the 
State  of  Mississippi,  and  crediting  the  State  therewith  on  account 
of  the  direct  tax,  was  unwarranted  by  law,  as  no  liability  rests  npon 
the  State  for  the  payment  of  such  tax.    671. 
See  CI.AIMS  OF  the  Uxited  States,  1. 

DISBURSEMENT  OF  PUBLIC  MONET. 

1.  Where  B.,  not  holding  any  office  under  the  United  States  requiring 
him  to  give  bond,  was  appointed  an  agent  to  disburse  fnnds  appro- 
priated to  build  the  custom-house  and  post-office  building  in  the 
city  of  Philadelphia,  Pa. :  Seld  that,  in  view  of  the  proYisions  of 
sections  3657,  3658,  and  855  Rev.  Stat.,  the  appointment  of  B.  was 
improvidently  made ;  that  he  was  not  lawfuUy  empowered  to  re* 
oeive  or  disburse  the  poblic  funds  placed  in  his  hands ;  and  that, 
under  existing  legislation,  he  is  not  entitled  to  any  compensation 
for  his  services  as  such  disbursing  agent.    124. 

8.  As  between  two  conflicting  claims  to  a  credit  for  a  disbursement  made 
on  the  same  day,  which  might  then  have  been  lawfully  made  by 
either  one  of  the  claimants,  but  not  by  both,  regard  may  be  had  to 
the  actual  time  of  day  when  the  payment  by  each  was  made  in  order 
to  determine  which  had  priority.  425. 
See  Compensation,  5. 

DISCHARGE  FROM  MILITARY  ACADEMT. 
See  MiUTAHY  Academy,  1. 

DISMISSAL  OF  OFFICER. 

See  Navy,  3 ;  Psbsidrnt,  1,  2. 

DISTRICT  ATTORNEY. 

Opinion  of  Attorney-General  Devens,  of  May  18, 1877  (15  Opin.,  277), 
upon  the  subject  of  allowances  to  district  attorneys  under  section 
627  Rev.  Stat.,  concurred  in.    479. 
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DISTRICT  OF  COLUMBIA. 

1.  Under  the  act  of  June  11,  IST'S,  bhap.  180,  with  the  ezoeption  of 
the  first  two,  all  appointments  to  the  office  of  Commissioner  of  the 
District  of  Colnmbia  are  to  be  for  the  term  of  three  years.  158. 
8.  No  power  is  expressly  conferred  by  statute  upon  any  two  of  the  Com- 
missioners of  the  District  of  Columbia  to  act  without  the  third,  and 
it  seems  that  the  three  Commissioners  should  be  present  and  acting 
when  any  business  of  importance  pertaining  to  their  office  is  to  be 
transacted.    354. 

3.  The  official  term  of  each  of  the  Commissioners  of  the  District  of  Co- 

lumbia, appointed  from  civil  life  (excepting  the  first  two  appoint- 
ments), is  three  years;  and  in  case  of  the  death,  lesignation,  or  re- 
moval of  the  incumbent  during  such  term,  his  successor  should  be 
appointed,  not  for  the  full  term  of  three  years,  but  for  the  unex- 
pired term  of  such  inonmbent,  if  any  remains.    47fi. 

4.  Under  the  provisions  of  the  act  of  July  11,  1878,  chapter  180,  the  Com- 

missioners of  the  District  of  Columbia  have  power,  in  their  discre- 
tion, to  remove  members  of  the  police  force  of  the  District  of  Colum- 
bia without  such  trial  as  is  contemplated  by  section  356  of  the  Re- 
vised Statutes  of  said  District.    489. 

5.  The  Commissioners  of  the  District  of  Columbia  have  power,  under 

the  act  of  June  11, 1878,  chap.  180,  to  abolish  a  part  or  the  whole 
of  the  board  of  fire  commissioners  of  said  District.    4!M; 

6.  Section  4  of  the  act  of  June  11,  1878,  chap.  180,  requires  the  Com- 

missioners of  the  District  of  Columbia  to  render  accounts  for  their 
disbursements  thereunder  to  the  accounting  officers  of  the  Treasury 
for  adjustment  and  settlement,  which,  by  implication,  may  be  in  ac- 
cordance with  the  laws  and  regulations  and  usages  by  which  these 
officers  are  governed  so  £sr  as  the  same  are  applicable  to  snoh  ac- 
counts.   574. 

7.  The  provisions  of  sections  3023  and  3678  Rev.  Stat.,  are  applicable  to 

the  Commissioners,  and  they  and  their  bondsmen  are  liable  to  suit 
on  their  bond  for  the  recovery  of  balances  found  due  from  them 
on  settlement  of  their  accounts.    Ibid, 

DOUBLE  PATMENTS. 

See  Pat  Aoooukts  or  Abut  Officrbs. 

DRAWBACK. 

See  Customs  Laws,  33. 

DUTIES  ON  IMPORTS. 
See  Customs  Laws. 

EIGHT-HOUR  LAW. 

1.  The  opinions  of  former  Attorneys-General  oonstming  the  provisions 
of  the  act  of  June  25,  1868,  chap.  72,  known  as  the  eight-hour  law 
(sec.  3738  Rev.  Stat),  reviewed,  and  the  following  conclusions 
deduced  therefh>m : 
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(1)  That  thA  act  prescribes  the  length  of  Hme  which  shall  consti- 
tute a  day's  work,  but  it  does  not  establish  any  rule  by  which  the 
oompetuation  for  a  day's  work  shall  be  determined. 

(2)  That  it  does  not  contemplate  a  reduction  of  wages  simply 
because  of  the  redaction  thereby  made  in  the  length  of  the  day's 
work;  bat,  on  the  other  hand,  it  does  not  require  that  the  same 
wages  shall  be  paid  therefor  as  are  received  by  those  who  in  sim- 
ilar private  employments  work  a  greater  lengtii  of  time  per  day. 

(3)  That  it  does  not  forbid  the  making  of  contracts  for  labor, 
fixing  a  different  length  of  time  for  the  day's  work  than  that  pre- 
scribed in  the  law.    341. 

8.  This  exposition  of  the  act  is  in  harmony  with  the  opinion  of  the 
Snpreme  Conrt  in  the  case  of  United  States  y.  MarHn  (94  U.  8,,  400). 
Ibid. 

ELIGIBILITY  FOR  APPOIKTMENT. 
See  Appointmbmt,  1,  5. 

EVIDENCE. 

See  Court-Martial,  4,  6, 6. 

EXAMINER. 

See  Customs  Laws,  17. 

EXTRADITION. 

Under  section  5272  Rev.  Stat,  the  Secretary  of  State  has  power  to 
review  the  proceedings  in  an  extradition  case  certified  to  him, 
and  his  power  extends  to  the  rsTiew  of  every  question  theveia 
presented.    184. 

EXTRA  PAY. 

See  Compensation,  1,  8, 17. 

FINES.  PENALTIES,  AND  FORFEITURES. 

1.  Under  section  4751  Rev.  Stat,  the  Secretary  of  the  Navy  has  power 

to  mitigate,  before  trial  and  conviction  of  the  offender,  any  line, 
penalty,  or  forfeitnre  incurred  under  the  provisions  therein  re- 
ferred to.    2H2. 

2.  Where  proceedings  are  already  commenced,  it  is  the  duty  of  the  pros- 

ecuting ofllcer,  upon  receipt  of  the  order  of  mitigation,  and  on  the 
terms  and  conditions  thereof  being  complied  with,  to  carry  it  into 
eflfeet  by  discontinuing  the  proceedings.    JMd. 

FIRST  COMPTROLLER. 

See  Accounts  and  Accounting  Officers,  1. 

FOREIGN  MAGAZINES  AND  NEWSPAPERS. 
See  Customs  Laws,  5,  6. 

FOREIGN  MINISTER. 

See  Diplomatic  and  Consular  Officers. 
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FORFEITURE. 

See  Fima,  Psnaltibs,  A2n>  FoRrsnUKSs. 

FORT  TAYLOR.  FLA. 

In  the  caee  of  certain  martello  towen,  ontworkB  of  FortTnylor,  Fla., 
which  were  erected  daring  the  rebellion  on  land  then  in  the  military 
oocnpation  of  the  United  States :  Jdvi9ed  that  if  the  title  to  each 
land  has  not  been  acqairedbj  the  QovemmeDt,  bnt  is  held  by  indi- 
vidaak,  and  it  is  deemed  expedient  to  permanently  retain  posses- 
sion thereof  for  military  purposes,  application  be  made  to  Congress 
by  the  War  Department  for  authority  to  acquire  the  same,  instead 
of  forcing  the  owners  to  go  there  for  reliefl    6. 

FREE  LIST. 

See  Customs  Laws,  8. 

OENERAL  SCHUTLER  HAMILTON'S  CASE. 
See  Armt,  4. 

HALF-PAT  PENSIONS. 
See  Pensions,  3. 

HOLDING  OVER. 

See  Officer,  3,  4. 

HOSPITAL  FOR  THE  INSANE. 

The  provision  in  section  4851  Rev.  Stat.,  that  "  if  any  person  charged 
with  crime  be  found  in  the  court  before  which  he  is  charged 
to  be  an  insane  person,  such  court  shall  certify  the  same  to  the  Sec- 
retary of  the  Interior,  who  may  order  such  person  to  be  confined  in 
the  hospital  for  the  insane,"  etc.,  applies  only  to  persons  charged 
with  crime  before  the  courts  in  the  District  of  Columbia ;  it  does  not 
extend  to  persons  indicted  in  United  States  courts  elsewhere.   211. 

HUNTER  BROOKS  CIGAR  STAMP. 
See  Intbrnai.  Rbvenub,  1,  2. 

IMPROVEMENT  OF  NAVIGABLE  WATERS. 

1.  Under  the  authority  of  an  act  of  Congress  (rtTer  and  harbor  act  of 

March  3,  1881)  making  an  appropriation  for  *' improving  James 
Rirer,  Virginia,"  it  was  proposed  to  place  wing-dams  in  the  riyer 
near  Varina,  Va.,  at  which  point  the  rirer  is  a  tidal  water.  The 
riparian  owner  forbade  the  construction  of  the  dams  in  front  of  his 
land  aboTS  the  line  of  low  water:  Advised  that  the  United  States, 
with  a  view  to  the  improvement  of  navigation,  have  a  right  to  place 
a  wing-dam  in  the  river  in  front  of  the  land  referred  to  without  the 
owner's  consent,  and  that  such  right  extends  even  to  the  limit 
of  high  water— i.s.,  the  line  of  the  water  at  ordinary  high  tide.    109. 

2.  Upon  consideration  of  the  statutes  relating  to  the  improvement  of 

the  South  Pass  of  the  Mississippi :  Held  (1)  that  a  navigable  depth  of 
26  feet  is  hereby  required  to  be  maintained  through  the  shoal 
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at  the  head  of  the  Pass ;  (2)  that  a  ua7igable  depth  of  26  feet  is  re- 
qaired  to  be  maintaiaed  through  the  Pass  itself;  (3)  that,  in  view 
of  the  facts  set  forth  by  the  engineer  officer  charged  with  the  daty 
of  ascertaining  the  depth  of  the  channel  at  those  points  from  time 
to  time,  Captain  Eads  is  lawfully  entitled  to  payment  for  mainte- 
nance of  the  required  depth  there  dnring  the  quarter  ending  May  9, 
1881.    137. 

3.  The  United  States  may  avail  itself  of  the  remedy  by  ipj unction  to 

protect  from  injury  improyements  in  navigable  waters  made  under 
authority  of  Congress.    S79. 

4.  The  provision  in  the  act  of  Angnst  %  1882,  chap.  375,  making  it 

*^  theduty  of  the  Attorney- General  to  examine  all  claims  of  the  title 
to  the  premises  to  be  improved  under  this  appropriation,"  i.  e., 
the  appropriation  **  for  improving  the  Potomac  River  in  the  vicinity 
of  Washington,"  etc.,  does  not  forbid  the  commencement  of  the 
work  until  the  Attorney-General  shall  have  performed  the  said 
duty.    453. 

5.  The  11,000  authorized  by  the  act  of  March  3,  1881,  chap.  136,  to  be 

expended  from  the  appropriation  for  improving  Savannah  River, 
Georgia,  in  the  payment  of  damages  for  land  taken  for  widening  the 
channel  opposite  Savannah,  may  be  so  expended  without  a  transfer 
of  the  title  to  the  land,  the  purpose  of  the  provision  being  to  indem- 
nify for  the  loss  of  the  land,  not  to  acquire  ownership  thereof.    455. 

INDIAN  INSPECTOR. 

1.  Although  the  general  functions  and  duties  of  Indian  inspectors  do  not 

include  specifically  the  diPbnrsement  of  public  money,  and  these 
officers  are  not  required  by  statute  to  give  bond,  yet  the  Secretary 
of  the  Interior  may  lawfully  assign  to  them  other  duties  relating  to 
bnsiness  concerning  the  Indians  in  addition  to  those  prescribeil 
whenever  the  exigencies  of  the  pnblic  service  require  it.    391. 

2.  Where  the  particular  duty  thus  assigned  to  an  inspector  involves  the 

receipt  or  disbursement  of  public  money,  it  is  competent  to  the  Sec- 
retary to  take  a  bond  for  the  protection  of  the  Government  against 
loss,  although  such  bond  may  not  be  required  by  statute ;  and  the 
bond  would  be  valid  and  binding  upon  both  principal  and  snreties 
if  voluntarily  given  by  the  officer.    Ibid, 

INDIANS  AND  INDIAN  LiLNDS. 

1.  The  Interior  Department  has  power  to  remove  intruders  from  lands 

of  the  Choctaws  and  Chickasaws  in  the  Indiiin  Territory,  and  it  is 
its  duty  to  do  so  under  the  provisions  of  the  treaty  of  Jnne  22, 1855 
(11  Stats.,  612,613).    134. 

2.  All  persona  (other  than  Choctaws  or  Chickasaws  by  birth  or  adoption) 

not  comprised  within  some  one  of  the  excepted  classes  described 
in  article  7  of  that  treaty,  or  article  43  of  the  treaty  of  April  28, 1866 
(14  Stats.,  779),  are  intruders.    Ibid. 

3.  The  permit  laws  of  the  Choctaws  and  Chickasaws  are  valid ;  and 

those  persons  who  are  permitted  thereunder  to  reside  within  their 
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territoiy,  or  to  be  employed  by  their  citizene  as  teachere,  meehanioi^ 
or  skilled  a^^icoltarists,  may  enter  and  lemaio  oa  the  lands  of  these 
tribes;  bat  the  right  to  remain  there  eeases  when  the  permitr ex- 
pires.   Ibid. 

4.  Teachers,  mechanics,  and  skilled  agrionltnrists,  not  in  the  employ  of 
the  Government,  and  who  are  on  snoh  lands  without  permits  from 
the  Indian  anthorities,  areintmders,  and  shonld  be  remoTed  there- 
from.   J  hid. 

5.,Aathority  to  issue  certificates  of  indebtedness  under  the  treaty  with 
the  Kansas  Indians  is  to  be  considered  as  conferred  upon  the  date  of 
the  proclamation  of  the  treaty,  March  16, 186:),  and  not  before.    900. 

6.  Such  certificates  were  of  two  classes,  Tiz :  First,  those  issued  to  per- 

sons who  had  settled  and  ipiproTcd  lands  within  the  reservation  to 
an  amount  n<>t  exceeding  |29,421  in  the  aggregate ;  second,  those 
issued  to  persons  having  clai'iis  against  the  Indians  to  an  amount 
not  exceeding  in  the  aggregate  $36,394.47.    Ihid. 

7.  The  Secretary  of  the  Interior  is  not  at  liberty  to  accept  In  paymeiit 

of  lands  any  certificates  of  the  first  class  issued  after  the  limitation 
upon  tho  amount  of  such  certificates  prescribed  in  the  treaty  had 
been  reached,  nor  any  certificates  of  the  second  class  issued  in  ad- 
vance of  the  ratification  and  proclamation  of  the  treaty.  .Ibid. 

8.  The  lands  of  the  Ute  Indian  Beservation  in  Utah  Territory  can  not  be 

declared  open  for  settlement  aud  disposal,  under  the  act  of  June 
15,  1890,  chap.  223,  before  allotments  provided  for  in  that  act  are 
made.    262. 

9.  If,  previous  to  such  allotmonts,  it  is  thought  advisable  that  any  land 

within  the  reservation  should  be  opened  to  settlement  and  disposal, 
additional  legislation  will  be  necessary  to  enable  this  to  be  done. 
Ibid. 

10.  Opinion  of  Attomey-Qeneral  Williams,  of  May  3, 1875  (14  Opin.,  569), 

as  to  the  rights  of  William  G.  Langford  in  640  acres  of  land  within 
the  Nez  Perces  Indian  Reservation  in  Idaho  Territory, re-afflrmed; 
and  advi$ed  that  he  has  no  such  possessory  interest  in  such  land  as 
would  warrant  the  Interior  Department  in  accepting  the  compro- 
mise proposed.    306. 

11.  Upon  the  facts  presenfed :  Advised  that  additional  legislation  is  re- 

quired to  enable  the  Secretary  of  the  Interior  to  treat  the  Unoom- 
<  pahgre  Ute  Indian  Reservation  as  public  lands.    366. 

12.  The  children  of  Thomas  F.  RiohardvUle,  a  Miami  Indian  of  Indiana^ 

are  entitled  to  share  with  other  persons  upon  the  roll  of  the  East- 
em  Miamis  equally,  and  without  deduction,  in  the  distribution  of 
the  fund  (|221,257.86)  appropriated  by  the  act  of  March  3,  1881, 
chap.  132,  for  the  payment  of  the  Miami  Indians  of  Indiana.  381. 
13b  The  lands  which  have  been  or  are  to  be  sold  and  the  proceeds  distrib- 
uted by  the  act  of  May  15,  1882,  chap.  144,  were  set  apart  for  the 
sole  benefit  of  the  Miami  tribe  of  Indians,  meaning  thereby  those 
who  at  the  time  of  the  survey  of  the  reservation  had  emigrated  and 
settled  on  the  lauds.    410. 
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14.  This  class  of  Miamis  only  are  entitled  to  the  proceeds  of  the  sales  of 

the  residue  mentioned  in  the  second  article  of  the  treaty  of  Jane  5, 
1854,  being  the  same  lands  referred  to  ia  section  3  of  the  act  of  May 
15,1882.    IHd. 

15.  Those  indiridnal  Miamis  or  persons  of  Miami  blood  who  are  named 

in  the  corrected  list  referred  to  in  the  Senate  amendment  to  the 
fourth  article  of  the  treaty  of  June  5,  1854,  and  their  descendant«y 
have  no  right  to  or  interest  in  the  said  residue  or  the  proceeds  of 
the  sales  thereof.    Ibid. 

INDIAN  SCHOOLS. 

1.  The  proceeds  of  sales  of  articles  manufactured  in  Indian  manual  and 

training  schools  should  not  be  turned  into  the  Treasury,  but  be 
received  by  the  Indian  Bureau  and  used  for  the  benefit  of  the  In- 
dian children  in  the  schooU.    531. 

2.  The  appropriation  made  by  the  act  of  May  17, 1882,  chap.  163,  **  for 

the  purpose  of  further  instructing  and  civilizing  Indian  children 
west  of  tho  Mississippi  River,"  etc.,  is  not  applicable  to  the  estab- 
lishment of  an  industrial  school  and  the  erection  of  buildings 
therefor.    647. 

INDIAN  TRUST  FUNDS. 

The  Secretary  of  the  Interior,  as  trustee  for  certain  Indian  tribes^  has 
authority,  under  the  act  of  April  1, 1830,  chap.  41,  to  sell  United 
States  5  per  cent,  called  bonds,  held  Ln  trust  for  such  tribes,  in 
order  that  the  fund  may  receive  the  benefit  of  the  premium.    104. 

INELiaiBILITT  FOR  APPOINTMENT. 
See  Appointment,  1, 5. 

INJUNCTION. 

See  Improvebcent  of  Nayigablb  Watbbs,  3. 

INSPECTION  OP  STEAM-VESSELS. 

1.  The  inconvenience  contemplated  by  section  4409,  Rev.    Stat,  is 

such  as  grows  out  of  the  situation  of  the  boat,  or  of  the  parties, 
viewed  with  reference  to  the  location  of  the  local  board,  whereby 
access  to  the  latter  is  rendered  difficult  or  expensive.    628. 

2.  Where  such  inconvenience  exists,  the  authority  of  the  supervising 

inspector  is,  by  virtue  of  that  section,  concurrent  with  that  of  the 
local  board ;  and  in  cases  acted  upon  by  him  under  that  authority 
there  is  no  appeal.    Ibid. 

3.  But  where  the  supervising  inspector  resides  in  the  same  city  with 

the  members  of  the  local  board,  and  they  are  not  unable  to  act,  and 
access  to  them  is  as  easy  and  unimpeded  as  to  any  like  board  in 
the  same  locality,  such  inconvenience  does  not  exist,  and  the  super- 
vising inspector  would  not  be  warranted  in  discharging  the  duties 
of  the  local  board.    Ibid, 

INSPECTOR-OENERAL'S  DEPARTMENT. 
See  Army,  1. 
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mTEREsr. 

See  Claims,  4, 13, 14. 

INTEBNAL  REVENUE. 

1.  The  Commiwioner  of  Internal  Berenne,  with  the  approval  of  the 

Secretary  of  the  Treasury,  may  adopt  the  device  known  as  the 
Hunter- Brooks  cij^ar  stamp,  and  presorihe  legalations  for  its  use, 
cancellation,  and  destmction,  in  accordance  with  the  design  of  its 
inventor,  if  deemed  expedient.    111. 

2.  Any  failure  to  use,  cancel,  and  destroy  such  stamp,  as  directed  by 

such  regulations,  would  make  the  party  chargeable  with  the 
failure  amenable  to  the  penilties  existing  March  1, 1879,  as  to  the 
stamps  then  in  use.  i6idL 
8.  The  50  per  centum  required  by  section  3176  Rev.  Stat,  to  be  added 
to  the  tax  upou  taxable  property  owned  by  any  peson  who  neglects 
or  refuses  to  make  a  list  or  return  of  such  property,  and  to  verify 
the  same  ss  provided  by  law,  is  a  pendltyf  not  a  tax.    433. 

4.  In  the  case  stated,  the  facts  bring  it  within  the  discretion  of  the 

Secretary  of  the  Treasury,  given  by  section  5293  Bev.  Stat.,  to 
remit  fines,  penalties,  etc    Ibid, 

5.  Section  3120  Bev.  Stet.  aflfords  no  relief  to  the  party,  the  addition 

to  his  tax  having  been  legally  made.    Ibid. 

6.  The  net  profits  of  a  railroad  company  earned  in  1871,  and  which 

during  that  year  were  used  for  construction,  or  were  appropriated 
to  the  payment  of  money  borrowed  for  construction  and  actually 
used  therefor  during  that  year,  or  in  a  subsequent  year  were  appro- 
priated to  the  payment  of  money  so  borrowed  and  used,  are  lia^ble 
to  taxation  under  section  15  of  the  act  of  July  14, 1870,  chap.  255. 
469. 

7.  Where  an  application  was  made  to  the  Commissioner  of  Internal 

Beveuue  for  a  refund  of  taxes  paid  in  December,  1864,  upon  spirits 
lost  by  leakage  or  evaporation  while  stored  in  a  bonded  ware- 
house between  July  1  and  December  31,  1864:  AdviBed,  that  the 
act  of  June  30, 1864,  chap.  173,  then  in  force,  did  not  authoriae 
any  allowance  for  leakage  in  such  case.    500. 

8.  By  operation  of  the  repeal  provision  in  the  act  of  March  3,  1883, 

chap.  121,  the  taxes  on  capital  and  deposits  of  banks,  bankers, 
and  national  banking  associations,  imposed  by  the  internal-reve- 
nue law  In  force  at  the  time  of  the  passage  of  that  act,  are  not 
assessable  and  collectible  on  the  capital  and  deposits  of  banks 
and  bankers  for  the  interval  between  December  1,  1882,  and 
March  3,  1883,  nor  on  the  capital  and  deposits  of  national  banking 
associations  for  the  interval  between  January  1  and  March  3, 1883. 
539. 

9.  The  words  "  any  right  accruing,''  etc.,  used  in  section  13  of  the  said 

act,  do  not  include  such  taxes  accruing  at  the  date  of  the  repeal, 
there  being,  as  to  them,  no  right  in  mm.  It  is  the  acoming  right, 
not  the  accruing  tax,  that  is  saved.    Md, 
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10.  The  proYisions  of  section  13  Bev.  Stat.,8aTing  "any  penalty,  forfeit- 
ure, or  liability  inonrred  "  ander  the  statnte  repealed,  do  not  extend 
to  the  taxes  referred  to ;  ainoe,  as  to  them,  there  are  no  "  liabilities 
ioonrred  "  at  the  date  of  the  act  of  March  3,  1883.  Ihid. 
11.  Where  it  Was  proposed  to  withdraw  a  quantity  of  whisky  firom 
bonded  warehouse,  under  section  3330  Rot.  Stat,  and  acts  of 
June  9,  1874,  chap.  259,  and  March  1, 1879,  chap.  125,  in  order  to 
ship  it  to  Bermuda,  with  the  purpose,  after  landing  it  there,  of 
trausporting  it  back  to  this  country  and  entering  it  either  for  ware« 
housing  or  for  consumption  under  section  3600  Bev.  Stat. :  Ad» 
vi$ed  that  such  shipment,  with  the  purpose  mentioned,  would 
not  be  an  exportation  within  the  meaning  of  section  3330  Bev. 
Stat.,  and  the  act  of  1874;  nor  would  such  shipment  and  the 
landing  abroad  fulfill  the  condition  of  the  exportation  bond,  and 
discharge  the  whisky  from  the  internal-revenue  tax  thereon ;  nor 
would  such  whisky,  upon  return  to  this  country,  be  entitled  to  the 
rights  and  priTileges  of  imported  merchandise  under  the  ware- 
house laws.    579. 

JUDICIABT  FUND. 

See  Compensation,  6. 

JUBI8DICT10N. 

1.  The  State  of  Oregon  has  Jurisdiction  orer  the  case  of  a  murder  of  one 

Indian  by  another,  committed  upon  an  Indian  reserration  within 
the  limits  of  the  State,  unless  the  reservation  was  excepted  out  of 
the  State  at  the  time  of  its  admission,  or  unless  its  Jurisdiction  is  re- 
stricted by  the  provisions  of  some  treaty  with  the  Indians  still  in 
force.    460. 

2.  Where  an  Indian  belonging  to  one  tribe  murdered  an  Indian  belong- 

ing to  another  tribe  within  the  reservation  of  a  third  trilie  which 
lias  no  law  covering  the  case,  tembU  that  the  *^  bad  men  "  clause  in 
a  treaty  with  the  tribe  to  which  the  murdered  Indian  belonged  does 
not  operate  to  bring  the  case  within  section  2145  Be  v.  Stat.,  and 
so  give  the  United  States  courts  Jurisdiction  over  the  offense.   566. 

KANSAS. 

See  Claims  of  thb  United  States;  Lands,  Pubuc,  2. 

KANSAS  INDIANS. 

See  Indians  and  Indian  Lands. 

LAKE  CHAMPLAIN,  BIGHT  OF  FISHEBT  IN. 

The  waters  of  Lake  Champlain,  within  the  limits  of  the  United  States^ 
being  partly  in  New  York  and  partly  in  Vermont,  the  right  to  take 
fish  from  these  waters  depends  solely  upon  the  laws  of  the  one  or 
of  the  other  of  those  Stares,  according  as  the  locu$  is  within  the 
boundaries  of  the  one  or  of  the  other.  The  General  Gkivcmment 
has  nothing  to  do  therewith.    74. 
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LAND-ORANT  RAILROADS. 

1.  Semhle  that  the  last  section  of  the  Union  Paeifio  Railroad  Company, 

Eastern  Division  (formerly  the  LeaTonworth,  Pawnee  and  West- 
em  Railroad  Company),  was  in  fact  completed  prior  to  the  time 
fixed  by  statute,  bat  not  accepted  by  the  President  antU  abont  foor 
months  after  that  time.    2d5. 

2.  There  is  no  legal  objection  to  the  issne  of  patents  to  the  company  for 

lands  lying  along  such  section ;  bat  delay  in  this  matter  suggested 
in  view  of  circumstances  stated.    Ihid. 

8.  The  assent  of  Congress  to  the  transfer  made  by  the  New  Orleans,  Baton 
Rouge  and  Yicksburg  Railroad  Company  to  the  New  Orleans  Pa- 
cific Railway  Company  of  all  the  interest  of  the  former  company 
in  the  land  grant  contained  in  section  22  of  the  act  of  March  3, 1870, 
chap.  122,  wasnot  necessary  to  entitle  thelattercompany  to  the  bene- 
fit of  such  grant  in  aid  of  the  construction  of  the  road  projected  by 
it.  The  grant,  by  its  terms,  is  tf»  pr<Bsenti ;  the  interest  of  the  New 
Orleans,  Baiion  Rouge  and  Yicksburg  Railroad  Company  therein, 
at  the  time  of  the  transfer,  was  assignable ;  and  the  New  Orleans 
Pacific  Railway  Company  was  such  a  successor  or  assignee  as  is  con- 
templated by  said  act.    370. 

4.  For  the  68  miles  of  the  New  Orleans,  Mobile  and  Texas  Railroad,  if 
constructed  prior  to  said  act,  no  benefit  can  be  claimed  by  the  New 
Orleans  Pacific  Railway  Company  under  said  transfer  from  the 
grant ;  nor,  in  case  of  such  prior  construction  and  the  non-construc- 
tion of  any  portion  of  the  New  Orleans,  Baton  Rouge  and  Yicks- 
burg road,  has  the  purpose  of  the  grant  failed  and  the  grant  lapsed. 
Ihid, 

ft.  If  the  New  Orleans,  Mobile  and  Texas  road  was  constructed  sabae- 
quently  to  the  date  of  said  act,  so  much  of  its  road  as  is  now  owned 
by  the  New  Orleans  Pacific  Railway  Company  is  such  a  road  as  is 
contemplat-ed  for  acceptance  by  the  President,  and  patents  may 
issue  to  the  latter  company  for  lands  opposite  to  and  conterminous 
with  such  constructed  portion  of  the  road.    371. 

6.  Certain  lauds  within  the  10-mile  limits  of  the  Central  Pacific  Rail- 
road, being  parts  of  odd-numbered  sections  granted  thereto  by  the 
act  of  July  1,  1862,  chap.  120,  were,  under  section  7  of  that  act, 
ordered  to  be  withdrawn,  and  this  order  was  received  at  the  land 
office  at  8an  Francisco  on  the  30th  of  January,  1865.  The  map 
showing  definite  location  of  line  of  said  road  was  filed  in  General 
Land  Office  February  13, 1873,  :«nd  on  May  12, 1874,  said  lands  were 
selected  by  the  railroad  company  as  inuring  to  it  under  said  grant. 
But  the  same  lands  were  selected  by  the  State  of  California 
June  13,  1865,  as  idemnity  for  deficiency  of  school  lands  granted 
by  acts  of  March  3,  1853,  and  February  26,  1859,  and  a  list 
thereof  was  certified  and  approved  to  the  State  September  8, 
1870.  The  railroad  company  applies  for  patents  for  these  lands: 
Adtfised  that  the  Secretary  of  the  Interior  is  not  authorised  by  the 
general  law  or  the  provisions  of  the  act  of  July  1, 1862,  to  issne 
such  patents  to  the  company.    406. 
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LAND  GRANT,  TRANSFER  OP. 

See  Land-Orant  Railroads.  3f 
LANDS,  PUBLIC. 

1.  The  deoision  of  the  Secretary  of  the  Interior,  in  Noyeniber,  1865,  that 

those  lands  which  had  been  reserved  by  the  President  nnder  the 
act  of  September  20,  1860,  chap.  61,  granting  lands  to  the  State  of 
Dlinois  to  aid  in  the  constmotion  of  a  railroad,  did  not  pass  to  the 
State  by  virtne  of  the  swamp-land  grant  of  September  28,  1860, 
chap.  84,  is  to  be  treated  as  re$  a^gndioata  as  to  all  the  lands  em- 
braced within  the  belt  of  territory  to  which  it  specifically  relates 
and  refers.    27. 

2.  Under  the  act  of  Jane  2, 1862,  chap.  130  (donating  public  lands  to 

establish  agricnltnral  colleges),  the  State  of  Kansas  became  enti- 
tled to  a  certain  qnantity  (90,000 acres)  of  pabllc  lands  lying  within 
her  borders  snbject  to  private  entry  at  the  minimum  price  of  |1.25 
an  acre ;  and  by  the  same  act  it  was  declared  that  if  such  lauds  are 
selected  from  those  which  have  been  raised  to  double  minimum  In 
consequence  of  railroad  grants,  they  shall  be  computed  at  the  max- 
imum price  and  the  number  of  acres  diminished  proportionately. 
Subsequently  the  Secretary  of  the  Interior,  pursuant  to  the  pro- 
visions of  the  railroad  land -grant  act  of  July  1,  1362,  chap.  120, 
made  a  withdrawal  of  lands  for  15  miles  on  each  side  of  the  general 
route  (as  designated)  of  a  certain  railroad  within  the  scope  of  the 
act,  part  of  which  lands  (the  even-numbered  sections)  were  after- 
wards restored  to  market  and  raised  to  double-minimum  lands,  in 
accordance  with  the  act  of  March  3,  1853,  chap.  143.  Thereafter, 
in  September,  1865,  7,682.92  acres  of  these  double-minimum 
lands  at  $2.50  an  acre  were  certified  to  and  accepted  by  the  State  of 
Kansas,  in  lieu  of  15,365.84  acres  at  the  minimum  price  of  $1.25  an 
acre,  which  last  completed  the  quantity  to  which  the  State  was 
originally  entitled :  Held  that  the  claim  of  the  State  under  the  said 
act  of  July  2, 1862,  is  fully  satisfied,  and  that  it  is  not  entitled  to 
a  further  allowance  thereunder  (as  claimed)  of  7,682.92  acres.    129. 

3.  Where  public  land  subject  to  homestead  settlement  has  been  duly  en- 

tered under  the  homestead  law,  it  thenceforth  ceases  to  be  at  the 
disposal  of  the  Government  so  long  as  the  entry  of  the  settler  sub- 
sists. Hence  it  can  not,  whilst  such  entry  stands,  be  set  apart  by 
the  President  for  a  military  reservation.    160. 

4.  Where,  however,  a  pre-emption  filing  has  been  made  of  public  lands^ 

the  land  covered  thereby  may  be  set  apart  by  the  President  for 
such  reservation  at  any  time  previous  to  payment  and  entry  by 
the  settler  under  the  pre-emption  law.    TMd. 

5.  Where  a  part  of  the  public  domain  has  been  reserved  by  the  Presi- 

dent for  military  or  other  public  purposes,  and  subsequently  the 
land  so  reserved  becomes  unnecessary  for  such  purposes,  it  can  not 
be  restored  to  the  public  domain  without  authority  from  Congress. 
168. 

6.  Mineral  lands  belonging  to  the  public  domain,  which  are  reserved 

from  sale  under  section  2318  Rev.  Stat.,  may  be  reserved  for  military 
or  other  public  purposes  by  the  President.    230. 
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LANDS,  PUBLIC— Continued. 

7.  Where  Buoh  lands  are  included  in  a  military  reeervation,  they  are  not 

open  to  exploration  and  purchase  under  section  2319  Rev.  Stat. 
Ihid. 

8.  It  is  otherwise  where  a  right  has  once  attached  to  mineral  land, 

nnder  the  laws  relating  thereto,  in  favor  of  the  locator  of  a  min- 
ing claim.  Here  the  land,  during  the  existence  of  such  right,  is 
not  snhject  to  reservation  hy  the  President;  and  if  it  he  suhse- 
qnently  reserved,  the  locator  may  nevertheless  perfect  his  title. 
Ibid, 

9.  No  legal  objection  exists  to  the  practice  of  the  Land  Department,  in 

issuing  patents  for  mining  claims  upon  veins  or  lodes,  to  insert  in 
the  patent  a  clause  excepting  from  the  grant  all  town-site  riglits 
in  the  premises,  where  it  appears  that  the  8nr£aoe  ground  of  any 
snch  claim  lies  wholly  or  partiy  within  the  limits  of  a  previously 
located,  entered,  or  patented  town  site.    348. 

10.  Semhle  that  the  President  has  power  to  make  a  reservation  for  occu- 

pation by  Indians  from  public  domain  lying  within  the  limits  of  a 
State.    258. 

11.  The  provisions  in  section  2  of  the  act  of  April  30, 1878,  chap.  76, 

requiring  moneys  collected  for  depredations  upon  the  public  lands 
to  he  covered  into  the  Treasury,  in  effect  modifies  section  4751 
Bev.  Stat,  only  as  to  that  part  of  the  penalties,  etc.,  recovered 
which  was  payable  under  the  latter  section  to  the  Secretary  of  the 
Navy ;  it  does  not  affect  the  part  payable  thereunder  to  informers. 
592. 

12.  Section  5  of  the  act  of  June  3,  1878,  chapter  151,  applies  to  the 

Pacific  States  and  Washington  Territory,  and  repeals  section  4751 
Rev.  Stat,,  only  so  far  as  concerns  snch  States  and  Territory.    IbUU 

LAST  SICKNESS,  EXPENSES  OF. 

See  AcoouNTS  and  AcoouNTiNa  Officbbs,  3. 

LEAKAGE. 

See  Customs  Laws,  20,  21 ;  Intbrnal  Retenux,  7. 

LEASE  OF  BUILDING  FOR  GEOLOGICAL  SUBYET. 
See  Statutes,  IirrBRPRSTATiON  or,  2,  3. 

LONGEVITY  PAY. 

See  CoMPUffSATioir,  2,  4. 

LOTTERIES. 

See  Postal  Sbbvios,  1. 

MAIL  CONTRACTS. 

See  Contract,  1,  4. 

MAIL  TRANSPORTATION. 

See  Contract,  1,  8,  9, 10, 11 ;  Postal  SBRYicit  3,  4, 6. 
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IfAJ.  RODNET  SMITH'S  CASE. 

This  oMe  is  controlled  by  the  opinion  in  Mi^or  Terrell's  case  (ante, 
p.  10).    13. 

MAJOR  TERRELL'S  CASE. 
See  Abmt,  5,  6. 

MARINE  CORPS. 

1.  There  is  no  l»w  requiring  an  offioer  of  the  Marine  Cittpfl,  befbie  pro- 
motioQ,  to  be  examined  as  to  his  physical  qaaUAcation  for  dnty  at 
sea.    117. 

9.  A  board  of  naval  snrgeoDs,  constituted  nnder  seetion  1493  Rev.  Stat., 
is  not  by  law  invested  with  authority  to  examine  and  prononnoe 
upon  any  other  eases  than  those  of  officers  on  the  active  list  of  the 
Navy.    JKd. 

3.  Sewkble  that  the  examination,  physical  or  other,  of  a  retiring  board, 
constituted  under  section  1633  Rev.  Stat.,  is  the  only  one  to 
which  an  officer  of  the  Marine  Corps  is  by  law  subjected  in  order 
to  determine  his  fitness  for  active  duty ;  and  nnless  the  officer  is 
by  tki$  board  found  incapacitated  for  active  service,  and  the  find- 
ing is  approved  by  the  President,  he  remains  in  the  line  of  promo- 
tion on  the  active  list  as  he  previoosly  was,  and  is  entitied  to  all 
the  rights  which  belong  to  his  position.    Ihid, 

MEDICAL  CORPS  OF  THE  ARMT. 
See  Abmt,  18, 19,  20, 21,  22,  25,  36. 

MEDICAL  CORPS  OF  THE  NAVY. 
See  Navt,  4, 10. 

MEMBER  OF  CONGRESS. 
See  Offigbb,  1,  2. 

MIAMI  INDIANS. 

See  Indians  and  Indian  Lands,  12, 13, 14, 15. 

MILITARY  ACADEMY. 

1.  Where  a  cadet  was,  by  order  of  the  Secretary  of  War,  on  the  recom- 
mendation of  the  Academic  Board,  discharged  from  the  Military 
Academy  for  deficiency  in  studies :  Held,  (1)  that  the  order,  having 
been  completely  execated,  is  l>eyond  the  power  of  revocation  ;  (2) 
that  section  1325  Rev.  Stat,  proliibits  the  retaming  or  reappoint- 
ing of  the  cadet  to  the  Academy,  excepting  upon  the  recommenda- 
tion of  said  Board;  (3)  that  Congress  may  thus  limit  or  re- 
strict the  authority  of  the  President  to  appoint  cadets ;  (4)  that 
accordingly  it  is  not  competent  to  the  President  to  revoke  the  said 
order  or  to  restore  the  cadet  to  the  Academy,  irrespective  of  the 
recommendation  of  said  Board.    67. 

fL  The  professors  of  the  Military  Academy  at  West  Point  are  commis- 
sioned officers  of  the  Army,  whose  pay  and  allowances  are  assim- 
ilated to  those  of  a  lieutenant-colonel  and  a  colonel ;  and  in  case  of 
snob  disability  as  is  described  in  section  4093  Rev.  Stat,  they  are 
entitied  to  pensions  at  the  same  rate  with  officers  of  the  rank  of 
Ueutenant-coloneL    369. 
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MILITARY  FORCES,  EMPLOYMENT  OF. 

Upon  oonsideratioD  of  the  facts  stated :  Adpiidd  that  the  military 
forces  of  the  United  States  may  he  employed  nnder  section  5296 
Rey.  Stat.,  after  proclamation  as  required  hy  section  6300  Rev. 
Stat.,  to  aid  in  the  execution  of  the  laws  and  for  the  suppression 
of  combinations  of  ontlaws  and  criminals  in  the  Territory  of  Ari- 
zona, withont  the  need  of  fhrther  legislation.  333. 
See  Posse  Coicitatus. 

MINERAL  LANDS. 

See  LA2n>8,  Public,  6,  7,  8,  9. 

MINING  CLAIMS,  PATENTS  FOR. 
See  Lands,  Public,  9. 

MONEY  ORDER. 

See  Compensation,  14. 

MISFEASANCE  IN  OFFICE,  LIABILITY  FOR. 

Where  a  person  placed  money  in  the  hands  of  an  assistant  postmaster 
for  the  purchase  of  "  special-request  envelopes,"  but  the  latter  gave 
no  receipt  therefor,  did  not  order  the  enyelopes,  and  appropriated  the 
money  to  his  own  use — the  postmaster  having  no  knowledge  of  the 
receipt  of  the  money  at  the  time,  and  not  being  chargeable  with 
any  negligence  in  the  matter:  Held  that  the  person  who  paid  the 
money  to  the  assistant  postmaster  has  no  claim  upon  the  Govern- 
ment for  the  enyelopes,  and  that  the  postmaster  is  nnder  no  liability 
for  the  money  so  paid  to  his  assistant.    626. 

MITIGATION  OF  FINES.  PENALTIES,  AND  FORFEITURES. 
See  Fines,  Penalties,  and  Forfeitubbs,  1,  3. 

NATIONAL  BANKING  ASSOCIATIONS. 

I.  Under  section  4  of  the  act-  of  June  20, 1874,  chap.  343,  a  national 
banking  association,  desiring  to  withdraw  its  circulating  notes  and 
take  up  the  bonds  deposited  with  the  United  States  Treasury  as 
secnrity  therefor,  may  do  so  by  depositing  with  the  Treasurer  the 
required  amount  in  lawful  money t  whether  this  consists  of  coin  or  of 
legal-tender  notes.    121. 

8.  A  national  banking  association  may,  nnder  section  3  of  the  act  of 
June  20,  1874,  chap.  343,  deposit  coin  in  the  Treasury  for  the 
redemption  of  its  circulation.    144. 

3.  The  Treasury,  while  privileged  nnder  sections  3  and  4  of  that  act  to 

redeem  such  circulation  in  United  States  notes,  has  also  the  right 
to  redeem  the  same  circulation  in  coin.    IHd, 

4.  National  banking  associations  organized  nnder  the  act  of  Febmaiy 

25,  1863,  may  amend  their  articles  of  association  where  this  would 
not  be  in  conflict  wit'h  the  provisions  of  the  statute.    288. 

5.  Where  such  associations  are  so  organized  for  a  period  of  less  than 

twenty  years  from  the  date  of  the  act  they  can  not,  by  amending 
their  articles,  extend  the  period  to  twenty  years  from  snoh  date. 
lUd. 
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NATIONAL  BANKING  ASSOCIATIONS— Continaed. 

6.  Where  the  articles  provide  for  an  inerease  of  capital,  and  the  maxi- 

mum of  ench  inoreaae  is  once  fixed  by  the  determination  of  the 
Comptroller  of  the  Currency,  both  his  power  and  that  of  the  asso- 
ciation ovtT  the  subject  are  exhausted.  A  further  increase  and  a 
new  maximum  can  not  be  effected  by  an  amendment  of  the  arti- 
cles.   Ibid, 

7.  An  amendment  of  the  articles  providinp^  for  an  increase  of  the  num- 

ber of  directors  would  not  be  inconsistent  with  the  provision  of 
section  5139  Rev.  Stat,  declaring  that  *'  No  change  shall  be  made 
in  the  articles  of  association  by  which  the  rights,  remedies,  or 
security  of  the  existing  creditors  of  the  association  shall  be 
impaired.''    Ibid. 

8.  The  stockholders  of  an  expiring  association  may  organize  a  new  one, 

and  adopt  for  the  latter  the  name  of  the  former.    Ibid, 

9.  An  association  may,  upon  the  expiration  of  the  period  limited  for  its 

duration,  convert  itself  into  a  State  bank  under  the  laws  of  the 
State,  provided  it  has  liquidated  its  affairs  agreeably  to  the  laws 
of  Congress ;  and  after  it  has  thus  become  a  State  bank  it  may 
reconvert  itself  into  a  national  banking  association,  under  section 
5154  Bev.  Stat,  and  adopt  the  name  of  the  expired  corporation 
with  the  approval  of  the  Comptroller  of  the  Currency.    Ibid. 

10.  Consideration  of  the  facts,  as  gathered  from  the  papers  submitted, 

oonceming  the  indebtedness  of  the  First  National  Bank  of  New 
Orleans  (an  insolvent  bank)  to  the  United  States,  and  of  certain 
questions  propounded  with  reference  thereto.    Stk). 

11.  A  national  bank  whose  charter  is  about  to  expire,  but  which  has  taken 

no  steps  toward  going  into  liquidation  under  sections  5220  to 
6824  Rev.  Stat.,  can  not  withdraw  all  of  the  bonds  deposited  to 
secure  its  circulation,  upon  depositing  lawful  money  equal  to  the 
amount  of  its  outstanding  circulation,  notwithstanding  the  provia- 
ions  of  sections  5159  and  5160  Rev.  Stat.,  and  section  4  of  the  act 
of  June  20,  1B74,  chap.  343.    409. 

12.  By  section  5208  Rev.  SUt.,  and  section  13  of  the  act  of  July  12, 1882, 

chap.  290,  the  certification  of  a  check  drawn  upon  a  national 
bank,  where  at  the  time  of  certification  the  drawer  has  not  on 
deposit  with  the  bank,  and  regularly  entered  to  his  credit  on  its 
books,  an  amount  of  money  equal  to  the  amount  of  the  check,  is 
prohibited.    471. 

13.  Whether  the  check  be  marked  by  the  bank  "  accepted,"  or  simply 

"good,''  can  make  no  difference;  either  constitutes  a  certification 
within  the  meaning  of  the  statute.    Ibid, 

14.  The  acceptance  of  a  check,  where  the  drawer  has  no  fhnds  on  deposit, 

is  a  loan  of  the  credit  of  the  bank  rather  than  a  loan  of  money,  and, 
if  otherwise  unobjectionable,  is  not  within  the  restriction  provided 
by  section  5200  Rev.  Stat.    Ibid. 

15.  Liabilities  so  incurred  by  a  bank  are  within  the  limit  imposed  by  sec- 

tion 5v!02  Rev.  Stat    Ibid. 
272— VOL  xvn 46 
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NAVAL  ACADEMT. 

1.  The  heads  of  the  departments  of  ethies  and  EngUeh  stadies,  of  Span- 

ish and  other  modem  laogaages,  and  of  drawing,  should  be  oom- 
missioned  as  « professors  of  mathematios"  (see.  15S8  Bey.  Stat.), 
after  passinpr  the  examinations  required  by  the  act  of  January  20, 
1861,  chap.  24.    108. 

2.  Opinions  of  Anipist  7, 1877  (15  Opin ,  637),  and  March  31,  1879  (16 

Opin.,  296),  referred  to,  and  snggested  that  copies  thereof  be  sent 
by  the  Secretary  of  the  Navy  to  the  Senate  in  response  to  a  resola- 
tioQ  of  that  body  in  regard  to  the  snbject  of  relatiye  rank  of  grad- 
uates of  the  Naval  Academy.    193. 

NAVIOABLE  WATERS,  LAND  UNDEB. 

Semble  that  the  proprietors  of  land  adjacent  to  Lake  Hnron,  Michigan, 
have  uo  legal  right  to  ritone  taken  from  the  bed  of  that  lake,  in 
front  of  their  property,  by  other  persons,  and  delivered  by  the  lat- 
ter on  the  (Government  works — the  ownership  of  snch  bed  being 
apparently  in  the  State.  Under  the  circumstances  presented,  the 
claim  of  such  proprietors  for  the  stone  so  taken  and  delivered  may 
properly  be  resisted  by  the  United  States  officer  in  charge  of  the 
works.    59. 

NAVIGATION. 

See  Ikprotsmxnt  of  Nayioablb  Watbbs. 

NAVY. 

1.  Upon  the  tacts  of  this  case,  as  set  forth  in  the  opinion,  it  is  held  that 

Paymaster  Thomas  T.  Caswell  is  entitled  to  a  position  on  the  list 
of  paymasters  in  the  Navy  next  above  that  of  Paymaster  John  H. 
Stevenson;  the  position  of  the  latter  officer,  as  borne  on  the  Navy 
Register,  being  affected  by  the  restoration  of  the  name  of  Pay- 
master Edward  Bellows  to  said  list,  from  which  it  had  been  ille- 
gally dropped.    21. 

2.  Section  1461  Rev.  Stat,  gives  to  naval  officers  on  the  retired  list  a 

right  to  promotion  on  that  list  as  their  several  dates  on  the  active 
list  are  promoted.     36. 

3.  Where  a  paymaster  in  the  Navy  was  sentenced  to  dismissal  by  conrt- 

martial,  and  it  appeared  by  the  order  of  the  Secretary  of  the  Navy 
that  the  President  approved  the  finding  of  the  court  and  directed 
the  sentence  to  be  carried  into  effect :  Held  that  the  officer  was 
legally  dismissed  from  the  naval  service.    43. 

4.  The  custom  and  practice  of  the  Navy  Department  requiring  competi- 

tive examinations  of  assistant  surgeons,  and  assigning  them  posi- 
tions on  the  Navy  Register  in  the  order  of  relative  merit  as  ascer- 
tained and  reported  by  the  board  of  examiners  authorized  by  ex- 
isting law  and  regulations,  is  not  nnder  the  present  law  (sec.  1480 
Rev.  Stat.,  act  of  February  27,  1877)  correct;  the  effectof  such  law 
being  to  adopt  the  rule  of  seniority  in  regard  to  promotions  from 
one  grade  to  another  in  the  Medical  Corps  of  the  Navy.    48. 
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5.  Undertheactof  July  25,  1866,  ohap.  231,  B.,  who  had  entered  the 

naval  service  October  5,  It^SO,  and  stood  No.  77  on  the  list  of  lien- 
tenant-commanders,  was  promoted  to  tlie  grade  of  commander; 
while  L.,  who  had  entered  the  service  February  17, 1841,  and  stood 
at  the  date  of  said  promotion  No.  7  on  the  said  list,  if  as  not  among 
those  advanced  under  that  act,  and  after  the  promotions  thereun- 
der were  completed  stood  No.  2  in  hisgrade  (lieutenant-commander). 
Subsequently,  by  promotion  in  due  course,  bothB.  and  L.  attained 
the  rank  of  captain,  the  former  being  senior  by  date  of  commission. 
In  estimating  length  of  service  for  the  purpose  of  determining  their 
precedence  with  officers  of  the  staff  corps  holding  the  relative  rank 
of  captain:  Held^  that  (under  sec.  14S6,  Bev.  Stat.)  B.  should  be 
oonsidered  as  having  gained  length  of  service  according  to  his 
promotion,  but  that  L.  should  not  be  considered  as  having  lost 
anything  in  length  of  service— the  effect  of  the  promotion  of  the 
former  officer  upon  the  latter  being  pui-ely  an  incideutal  one.    56. 

6.  Where,  under  the  provisions  of  section  150G,  Bevisod  Statutes,  an 

officer  was  advanced  by  the  President  in  numbers,  with  the  advice 
and  consent  of  the  Senate,  for  eminent  and  conspicuous  conduct  in 
battle  or  extraordinary  heroism :  Held  that  such  action  of  the  Presi- 
dent and  Senate  is  conclusive  upon  the  executive  department  of 
the  Government,  and  that  the  grounds  thereof  are  not  subject  to  re- 
examination.   76. 

7.  Civil  engineers  in  the  naval  service  are  officers  in  the  Navy,  possess- 

ing deHned  relative  rank  with  other  naval  officers.    126. 

8.  They  may  be  retired  from  active  service  and  placed  on  the  retired  list 

under  the  statutory  provisions  (see  sees.  1443  et  aeq.,  Bev.  Stat.) 
regulating  the  retirement  ot  officers  in  the  Navy.    Ibid. 

9.  Where  W.,  while  holding  a  commiasiou  as  captain  in  the  Navy,  was 

appointed  to  the  office  of  Chief  of  the  Bai*eau  of  Navigation,  with 
the  relative  rank  of  commodore :  Held  that  in  case  of  his  retirement 
by  reason  of  a  disability  Incident  to  the  service,  or  on  his  applica- 
tion, during  his  incumbency  of  that  office,  and  whilst  ho  is  borne 
on  the  Navy  Begister  as  a  captain,  he  should  be  placed  on  the  re- 
tired list  with  the  rank  of  captain,  and  that,  on  b:)ing  thus  ret ii-ed, 
he  would  be  entitled  to  75  per  centum  of  the  sea  pay  of  officers  of 
that  rank.  154 
10*  Surgeon  T.,  having  been  examined  by  a  board  of  medical  officers,  and 
found  totally  disqualified  for  the  performance  of  his  duties,  wa^  re- 
tired under  section  3  of  the  act  of  February  21,  1861,  chapter  49. 
Subsequently,  in  November,  1878,  a  board  of  medical  officers  was 
convened,  by  order  of  the  Secretary  of  the  Navy,  to  examine  and 
report  whether,  in  their  opinion,  Surgeon  T.'s  disability  did  or  did 
not  originate  in  the  line  of  duty ;  and  the  finding  ofthia  board  was 
that  his  disability  had  its  oriicin  in  the  line  of  duty.  Such  finding 
was  approved  by  the  Secretary  of  the  Navy  January  1,  1879,  who 
directed  that  thereafter  Surgeon  T.  be  regarded  on  the  records  of 
the  Department  as  retired  on  account  of  disability  occasioned  while 
in  the  line  of  duty :    Held  that  the  Secretary  of  the  Navy  was  not 
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authorized  by  law  to  submit  the  case  of  Surgeon  T.  to  a  medical 
board  for  re-examination  as  to  the  origin  of  the  disability  for  which 
he  was  retired,  and  that  the  Secretary's  action,  based  on  the  report 
of  such  board,  is  without  any  legal  effect  as  regards  the  cause  for 
retirement  in  the  case  of  that  officer  or  his  right  to  pay.    178. 

11.  Construction  of  section  1412,  Revised  Statutes,  as  given  in  14  Opin., 

192,  368,  and  15  Opin.,  45,  namely,  that*  it  gives  to  transferred 
officers  the  Aill  beueflt  of  their  former  sea-service  only  in  so  far  as 
this  may  go  to  complete  the  period  of  such  service  required  in  their 
respective  grades  previous  to  examination  for  promotion,  and  in  so 
far  as  it  ought  properly  to  be  taken  into  account  in  the  matter  of 
assignment  to  duty — reaffirmed.    189. 

12.  W.  was  appointed  an  acting  third  assistant  engineer  in  the  volunteer 

Navy  February  8, 1862,  and  performed  sea  service  continuously  unl  il 
May  20,  1864,  when  he  was  made  a  third  assistant  engineer  in  the 
regular  Navy,  and  completed  two  years  of  sea  service  as  such  Janu- 
ary 1,  1867.  He  was  promoted  to  the  grade  of  second  assistant  en- 
gineer October  6,  18(59,  to  take  rank  from  January  1, 1868.  On 
July  1, 1870,  he  completed  two  years^  sea  service  in  the  latter  grade 
and  on  March  12,  1875,  was  promoted  to  the  grade  of  passed  assislr- 
ant  engineer,  to  take  rank  fix>m  October  29,  1874 :  Held  that 
the  credic  of  his  volunteer  service,  under  section  1412,  Revised 
Statutes,  does  not  entitle  him  to  the  benefits  claimed  therefor  as  re- 
gards promotion  to  or  pay  in  his  present  grade.    399. 

13.  An  officer  who  was  retired  as  a  commodore,  and  has  since  been  pro- 

moted to  the  grade  of  rear-admiral  on  the  retired  list,  under  the 
act  of  August  15,  1876  (sec.  1460,  Rev.  Stat.,  as  amended),  is  not 
entitled  to  any  increase  of  pay  by  reason  of  his  promotion.    495. 

14.  The  first  section  of  the  act  of  June  22,  1874,  chapter  392,  is  in  pari 

materia  with  the  provision  touching  the  pay  of  promoted  officers 
contained  in  section  7  of  the  act  of  June  15, 1870,  chapter  295,  the 
act  of  June  5,  1672,  chapter  296,  and  section  1516,  Revised  Statutes, 
and  was  designed  to  fix  the  commencement  of  the  increased  pay  of 
promoted  officers  in  active  service  ouly.    Ibid, 

15.  Section  1591,  Revised  Statutes,  which  declares  that  an  officer  pro- 

moted on  the  retired  list  shall  not,  in  consequence  of  such  promo- 
tion, be  entitled  to  increase  of  pay,  is  applicable  alike  to  offioers 
promoted  under  section  1461,  Revised  Statutes,  and  to  those  pro- 
moted under  section  1460,  as  amended.    Ibid, 

HAVY  DEPARTMENT. 

1.  The  chief  of  a  bureau  in  the  Navy  Department  can  not  lawfully  hold 

over  after  the  expiration  of  the  term  for  which  he  was  appointed. 
648. 

2.  The  general  rule*  is  that  where  Congress  has  not  authorized    the 

officer  to  hold  over,  his  incumbency  must  be  deemed  to  cease  at  the 
end  of  his  term,  though  no  appointment  of  a  successor  may  then  be 
made.    Ibid, 
See  SUPPLIBS  for  thib  Pubug  Skrvicx,  1. 
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NEW  ORLEANS,  BATON  ROUGE  AND  VICK8BURG  R.  R.  CO. 
8^  Land  Qrant  Railroads,  3. 

NEWTON'S  CASE. 

See  PRBSIDRMT,  I,  2. 

NORTH  CAROLINA  CHEROKEES,  REMOVAL  OF. 

Li  the  oase  of  certaia  Cuerokee  Indians  of  North  Carolina,  who  left 
their  homes  in  that  State  on  the  supposition  that  they  woald  be 
famished  by  the  United  States  with  transportation  to  the  lands 
owned  by  their  tribe  in  the  Indian  Territory:  Advi$edthtkt  there  is 
no  anthority  nnder  existinp^  legislation  to  eflfeot  the  remoyal  of 
these  Indians  in  the  manner  supposed,  as  above.    72. 

OFFICER. 

1.  A  member  of  Congress  is  not  an  *<  officer  of  the  Government"  within 

the  meaning  of  the  provision  in  section  6  of  the  act  of  Augnst  15, 
1876,  chapter 2t^,  whereby  ''ail  executive  officers  or  employ^  of 
the  United  States,  not  appointed  by  the  President  with  the  advice 
and  consent  of  the  Senate,  are  prohibited  from  requesting,  giving 
to,  or  receiving  from  any  other  officer  or  employ^  of  tbe  Giivem- 
ment  any  money  or  property  or  other  thing  of  value  for  political 
pnrposes.^   419. 

2.  That  provision  is  intended  to  regulate  the  conduct  of  the  inferior 

officers,  etc,  of  the  Government  with  respect  to  these  and  other 
officers,  etc.,  in  its  service,  as  ordinarily  understood.  To  place  a 
construction  thereon  which  wonld  embrace  amo:ig  the  latter  those 
who  are  not  "  officers"  in  the  common  acceptation  of  the  word,  and 
thus  enlarge  the  penal  effect  of  che  provision,  would  not  be  war- 
ranted by  any  sound  rule  of  interpretation.    Ihid, 

3.  The  chief  of  a  bureau  in  the  Navy  Department  can  not  lawfully  hold 

over  after  the  expiration  of  the  term  for  which  he  was  ap- 
pointed.   648. 

4.  The  general  rule  is  that  where  Congress  has  not  authorised  the  offi- 

cer to  hold  over,  his  inoumbency  must  be  deemed  to  cease  at  the 
end  of  his  term,  though  no  appointment  of  a  successor  may  then 
be  made.    Ihid, 

OFFICIAL  ENVELOPE. 

1.  United  States  commissioners  are  ''  officers  of  the  United  States," 

within  the  meaning  of  section  29  of  the  act  of  March  3, 1879,  chap- 
ter 180,  and  as  such  are  entitled  to  use  the  penalty-envelope  pro- 
vided for  by  sections  5  and  6  of  the  act  of  March  3,  1877,  chapter 
103,  in  the  transmission  to  the  Departments  at  Washington  of  mail 
matter  relating  to  their  accounts  for  fees  payable  by  the  Govern- 
ment and  other  official  business.    183. 

2.  Indian  agents  and  registers  and  receivers  of  land  offices  are  (by  vir- 

tue of  section  29  of  the  act  of  March  3, 1879,  chapter  loO)  entitled 
to  use  the  penalty-envelope  for  the  transmission  of  official  mail 
matter  between  themselves  and  other  officers  of  the  United  States 
or  between  themselves  and  the  Executive  Departments,  but  not  for 
the  transmission  of  such  matter  to  private  persons.    255. 
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3.  These  offioers  are  not  **  departmental  in  their  character''  within  the 

meaning  of  aeotione  5  and  6  of  the  act  of  March  3,  1877,  chapter 
106.    Ibid. 

4.  When  supplied  with  official  postage-stamps  by  the  Departments,  they 

may  use  them  for  the  transmission  of  official  mail  matter  as  well 
to  private  persons  as  to  other  offioers  of  the  Government.     IHd. 

5.  Opinion  of  May  ;25,  1680  (16  Opln.,  501),  as  to  iho  use  of  the  penalty- 

envelope,  reaffirmed.    364. 

6.  A  marshal,  ii|ion  the  expiration  of  his  tt* rm,  ceases  to  be  an  officer  of 

the  United  States,  and  is  not  entitled  to  use  the  "  penalty-envelope" 
in  cxecnting  process  (under  section  790,  Rev.  Stat.)  then  in  his* 
hands.    5i29. 

7.  Section  29  of  the  act  of  March  31,  1879,  chapter  180,  so  far  as  it  re- 

lates to  the  indorsement  to  be  placed  on  the  penalty-envelope,  is  a 
substitute  for  the  corresponding  provision  in  the  fifth  section  of 
the  act  of  March  3, 1877,  chapter  103.  Such  envelope  must  be  in- 
dorsed with  a  proper  designation  of  the  office  from  which  the  same 
is  transmitted,  and  a  statement  of  the  penalty  provided  by  the 
fifth  section  of  the  latter  act.    631. 

OFFICIAL  POSTAGE-STAMPS. 
See  Official  Envrlofe,  4. 

PACIFIC  RAILROADS. 

See  Land -Grant  Railroads,  1. 

PARDON. 

1.  C,  a  lieutenant-commander  in  the  Navy,  was  sentenced  by  a  court- 

martial  to  suspension  for  one  year,  and  to  retain  his  then  present 
number  on  the  list  of  lieutenant-commanders  for  that  time.  The 
sontence  having  been  executed,  he  applied  to  be  restored  to  the 
number  on  said  list  which  he  thereby  lost :  Heldf  that  the  restora- 
tion could  not  be  effected  by  the  President  otherwise  than  by  a 
pardon.    31. 

2.  The  punishment  imposed  (loss  of  numbers),  being  a  continuing  one, 

is  still  subject  to  the  pardoning  power,  which,  when  exercised, 
would  have  the  effect  to  restore  the  officer  to  his  fprmer  rank 
according  to  the  date  of  his  commission.    Jhid, 

3.  In  September,  1882.  Lieutenant  N.  whs  sentenced  by  a  court-martial 

to  reduction  of  rank  in  his  grade,  and  the  sentence  was  carried  into 
effect.  In  September,  1883,  the  department  commander  remitted 
the  sentence  under  the  power  to  pardon  conferred  by  article  1x2  of 
the  Articles  of  War :  Held  that,  the  pnnishment  imposed  by  the 
sentence  being  a  continuing  one,  the  sentence  oonld  be  remitted 
by  the  pardoning  power,  and  that  the  authority  exercised  by  the 
department  commander  was  in  oonfocmity  to  law.     666. 

PASSENGER  VESSEL. 
See  Shipping,  3. 
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PASSPORT. 

Certain  papers  iasaed  by  the  mayor  of  SaYannah,  Ga.,  and  also  by  a 
notary  pnblie  at  Cedar  Keys,  Fla.,  oontaiuing  the  essentials  of  a 
passport,  and  intended  to  be  xued  in  trayeling  in  a  fbreign  oonntry, 
are  a  Tiolation  of  section  4078,  Revised  Statutes.    674. 

PATENTED  ARTICLES,  PURCHASE  OF. 

When  articles  are  to  be  bought  for  the  Gtoyemment,  and  it  is  doabtfni 
whether  offieens  of  the  United  States  in  using  them  will  or  will  not 
be  exposed  to  suits  for  the  infringement  of  a  patent:  JdviB^d  that  a 
bond  of  indeiDuity  to  the  Goyemment  be  taken  fW>m  parties  who 
offer  to  furnish  sneh  articles;  for  the  protection  of  the  officers.    33. 

PATENT,  LAND, 

See  LAin>B,  Public,  9. 

PATENTS  FOR  INVENTIONS. 

By  virtue  of  the  supervisory  power  conferred  on  him  by  section  441 
Rev.  Stat,  over  the  public  business  relating  to  patents  for  inven- 
tions Csee  also  section  481  Rev.  Stat.)>  it  is  within  the  oompeteucy 
of  the  Secretary  of  the  Interior  to  review  a  decision  of  the  Com- 
missioner of  Patents  made  in  an  interference  case  under  Rule  llo, 
Rules  and  Practice  of  the  Patent  Office,  upon  a  motion  to  amend  .-v 
preliminary  statement.    905. 

PAY  ACCOUNTS  OP  ARMY  OFFICERS. 

1.  Where  an  Army  officer  assigned  his  pay  accounts  in  payment  of  cer- 
tain indebtedness,  which  accounts  the  Paymaster-General  declined 
to  pay,  for  the  reason  that  on  the  maturity  thereof  the  officer  was 
in  arrears  to  the  United  States:  Held  that  the  refusal  of  the  Pay- 
master-G(eneral  was  in  accordance  with  section  1766  Rev.  Stat.    30. 

8.  The  statute  does  not  require  that,  before  payment  is  withheld,  the 
officer  shall  be  adjudged  in  arrears  in  a  suit  brought  against  him. 
Ihid. 

Z,  Where  an  officer's  account  for  the  same  month  was  paid  twice  by  dif- 
fereot  paymasters— one  psyment  being  made  in  November  and  the 
other  in  December :  JBhld  that  the  paymaster  who  made  the  last 
payment  is  chargeable  with  the  overpayment.    435. 

4.  In  such  case  the  Government  may  hold  liable  for  the  overpayment 

both  the  officer  who  made  and  the  officer  who  received  the  payment. 
Hid. 

5.  When  the  amount  of  overpayments  to  an  officer  are  charged  to  the 

paymasters  making  them,  and  the  Government  afterwards  recovers 
a  part  of  the  loss  sustained  by  such  overpayments,  the  balance  of 
the  loss  should  be  apportioned  to  all  of  these  paymasters  |»ro  rate. 
436. 

6.  Opinion  of  July  27, 1882  (aate,  p.  426),  on  certain  questions  concern- 

ing paymasters'  accounts,  reconsidered.    603. 

7.  A  pay  account  for  Lieutenant  M.,  for  the  month  of  August,  1877  (he 

being  on  duty  within  the  limits  of  the  New  York  pay  district),  was 
paid  by  the  chief  paymaster  at  New  York,  and  soon  afterwards  a 
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second  pay  aooouut  of  Lioatenant  M.  for  the  same  month  was  paid 
by  another  paymaster  there,  who  had  no  knowledge  of  the  previous 
paymeuti  nor  was  it  practicable  for  him  to  obtain  such  knowledge : 
Held  that  the  last-mentioned  paymaster  is  not  chargeable  with  the 
amount  so  paid  by  him,  but  that,  by  yirtne  of  the  Army  Regulations 
(paragraph  1006,  Regulations  of  1863 ;  paragraph  165S^  Regulations 
of  1881)  he  is  entitled  to  have  the  same  passed  to  his  credit.  Ibid. 
8.  A  third  account  of  Lientenant  M.  for  the  same  month  was  paid  to  an 
assignee  by  a  paymaster  at  Charleston,  8.  C,  the  latter  knowing 
that  Lieutenant  M.  was  not  then  serving  within  the  Charleston  pay 
district.  Viewing  this  case  in  connection  with  paragraph  1348, 
Regulations  of  1863,  and  certain  circulars  from  the  Paymaster-Gen- 
eral's Office  mentioned :  Held  that  the  payment  of  this  account  was 
wholly  unauthorized,  and  that  the  paymaster  is  properly  chargeable 
therewith.    Ihid. 

PAYMASTER  CASWELL'S  CASE. 
See  Navy,  1. 

PAYMASTER  GENERAL'S  DEPARTMENT. 
See  Army,  5. 

PAYMENT. 

1.  Where  an  award  was  made  to  M.,  as  surviving  partner  of  the  firm  of 

M.  &  G.,  and  on  the  subsequent  death  of  M.  the  representatives  of 
G.  demanded  to  share  in  the  distribution  of  the  award :  Jdvieed 
that  the  administrators  of  M.,  the  surviving  psrtner  in  whoce  name 
the  claim  was  presented  and  to  whom  the  award  thereon  was  made, 
should  alone  receive  payment.    537. 

2.  Payment  to  a  Judgment  creditor  of  a  claim  against  the  Government 

in  favor  of  the  judgment  debtor,  if  made  withont  the  consent  of 
the  latter,  is  unauthorized  by  law.    675. 
See  Pay  Accounts  of  Arbtt  Officers. 

PENALTY. 

See  Fines,  Pbmalttes  and  FoRFsmiBEB. 

PENALTY-ENVELOPE. 

See  Official  Envelope. 

PENSION. 

1.  Consideration  of  legal  principles  applicable  to  the  case  of  a  claim  for 

pension,  where  the  iigury  followed  the  use  of  abusive  language  of 
the  claimant  towards  his  assailant.     172. 

2.  T.  died  .while  his  application  for  pension  was  pending,  leaving  a 

widow  and  a  daughter  under  sixteen  years  of  age ;  the  mother  died 
after  the  daughter  attained  the  age  of  sixteen  yeans ;  and  subse- 
quently the  pension  was  allowed  and  a  certificate  therefor  issned: 
Held  that  under  section  4718  Rev.  Stat,  the  daughter  is  entitled  to 
the  pension  which  had  accrued  up  to  the  death  of  the  father.    190. 
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PENSION— CoDtinaed. 

3.  The  provision  in  section  4713  Rev.   Stat,  deoUuring  that  where 

an  application  for  pension  should  not  have  been  filed  "  within 
three  yean  of  ihe  tennination  of  a  pension  preyioosly  granted  on 
account  of  the  service  and  death  of  the  same  person,  the  pension 
shall  commence  from  the  date  of  filing,  by  the  party  prosecuting 
the  claim,  the  last  paper  requisite  to  establish  the  same/'  is  appli- 
cable to  half-pay  pensions  allowable  under  section  47S5  Rev.  Stat. 
221. 

4.  In  the  case  of  General  Burnett  it  is  held  that  he  is  entitled  to,  and 

should  be  allowed,  the  increase  of  pension  granted  by  the  act  of 
June  16,  1680,  chapter  236,  to  a  certain  class  of  pensioners.    327. 
&  Under  section  4702  Rev.  Stat.,  the  surviving  child  (the  widow 
and  other  children  being  dead)  is  entitled  to  the  whole  of  the  pen- 
sion to  which  the  lather  would  be  entitled  were  he  living.    339. 

6.  The  praviao  in  section  4714  Rev.  Stat,  is  to  be  oonstmed  as  appli- 

cable to  the  new  limitation  prescribed  by  section  2  of  the  act 
of  BCaroh  3, 1879,  ehapter  187,  as  to  date  of  filing  pension  claims; 
and  a  declaration  made  in  accordance  therewith  may  be  accepted, 
to  exempt  a  claim  firom  such  limitation.    356. 

7.  Rates  of  pension  which  should  be  aUowed  General  Burnett  npder  the 

general  laws  of  March  3, 1873,  June  18, 1879,  and  June  16, 1880,  and 
under  thespecial  act  of  March  3, 1879,  stared ;  and  advised  that  two 
pension  certificates  be  issued— one  under  the  general  law  of  June 
16,  1880,  the  other  under  the  special  act  of  March  3,  1879.    401. 

8.  Where  a  pensioner  was  entitled  to,  though  not  actually  receiving,  a 

pension  of  $60  a  month  under  a  general  law,  and  while  so  entitled 
a  special  act  was  passed  giving  him  another  pension :  Beld  that  his 
right  under  the  general  law  did  not  cease  or  becoiue  merged  in  that 
granted  by  the  special  act.    415. 

9.  A  contract  surgeon,  on  entering  the  service,  was  ordered  to  duty  in  a 

post  hospital  at  a  distant  place,  and  in  obedience  to  the  order 
went  aboard  a  steamer  to  proceed  thither,  but  before  the  depart- 
ure of  the  boat  became  too  sick  to  go  on,  and  was  removed  to  a 
hospital,  where  ho  died  in  a  few  days  of  typhoid  fever,  leaving  a 
dependent  mother,  but  no  widow  or  child :  Held  that,  under  the 
provisions  of  sections  4692,  4693,  and  4707,  Revised  Statutes,  the 
dependent  mother  is  entitled  to  be  enrolled  as  a  pensioner,  on  the 
ground  that  the  deceased,  when  taken  down  with  sickness,  was 
••♦a  tranaiiu*'  under  orders.    457. 

10.  When  an  officer  is  ordered  to  go  to  a  given  point  for  duty  and  has 

set  about  his  preparations  to  do  so,  his  trans!  tus  has  begun.    Ibid, 

11.  Declarations  of  pension  claimants  must  be  made  before  a  court  of 

record,  or  before  some  officer  thereof  having  custody  of  its  seal.  510. 
ISL  The  power  to  fine  and  imprison  is  not  in  this  country  a  distinguish- 
ing mark  of  a  court  record,  but  the  enrolling  or  recording  of  their 
acts  and  proceedings  is ;  and  such  court  must  have  a  seal  by  which 
its  acts  and  proceedings  are  authenticated  and  proved.    Ihid. 
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PERMIT  LAWS. 

See  Indians  and  Indian  Lands. 

POLICE  FORCE  OF  THE  DISTRICT  OF  OOLUHBIA. 
See  District  of  Columbia,  4, 

POSSE  COMITATUS. 

1.  Troops  of  the  United  States  csn  not,  witlurat  Tiol^tiiig  the  piovls- 
ioDB  of  section  15  of  the  act  Jane  18, 1878,  chapter  983,  be  employed 
as  a  posse  comitatos,  to  aid  the  United  States  manihal  or  his 
depaties  in  arreetiBi;  certain  persons  in  the  State  of  Kentnckj 
charged  with  robbing  an  oilloer  of  the  Qoyemment.    71. 

3.  Section  15 of  the  act  of  Jnne  18, 1878,  chapter  983,  tenden  nnaTailable 
the  aid  of  the  military  forces  of  tiie  United  States  for  the  sappres- 
sion  of  unlawfhl  organisations,  nnlese  the  stale  of  fiscts  be  such  as 
to  enable  these  forces  to  be  need  under  the  ptovisions  of  section 
5887  or  of  sections  5896  and  5300,  Revised  Statutes.    949. 

POSTAL  GUIDE. 
SeeCoNTRAOT,  8,3. 

POSTAL  NOTES. 

See  Postal  Seryicx,  15. 

POSTAL  SERVICE. 

1.  Where  the  Postmaster-General  finds,  npon  STidence  satisfactory  to 
himself,  that  a  person  is  engaged  in  condacling  a  fh^ndalent  lot- 
tery, he  may  and  shoald  forbid  the  delivery  of  registered  letters 
and  the  payment  of  money-orders  to  such  person.  It  is  not  in 
terms  all  fraud alent  lotteries,  etc.,  that  are  excluded  from  the  use 
of  the  registry  and  money  order  systems ;  those  only  are  denied 
snch  use  which  are  found  to  be  fraudulent  by  the  Portmaster- 
Gener::!.  77. 
9.  Where  there  is  a  letter-carrier  office  at  the  place  of  publication  of  a 
newspaper  or  periodical,  and  at  another  place,  within  another 
postal  district,  a  news-dealer  is  employed  by  the  publisher  to  mail 
at  the  latter  place  copies  of  the  newspaper  or  periodical  intended 
for  distribution  to  subscribers  at  the  former  place,  such  copies  are 
not  entitled  to  transmission  through  the  mails  at  pound  rates.  164. 

3.  The  proviso  in  the  second  section  of  the  act  of  April  7, 1880,  chap.  78, 

limits  thu  power  of  the  Postmaster-General  to  allow  increased  pay 
for  expedited  serTice  to  fifty  per  centum  of  the  conpensat ion  ex- 
pressed in  the  original  contract.  The  original  letting^  and  not  any 
subsequent  increase  of  senrice  and  pay,  under  section  3960  Rot. 
Stats.,  is  made  the  standard  of  limitation.     166. 

4.  The  case  submitted  being  one  in  which  it  is  proposed  not  to  expe- 

dite the  senrice,  but  to  reduce  the  speed  thereof  as  fixed  by  the 
now  existing  contract:  Advisod  that  the  act  of  April  7,  1880,  chap. 
48,  has  no  application  thereto,  and  imposes  no  restriction  upon 
the  Postmaster-General  in  dealing  therewith.    940. 
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POSTAL  SEBVICE-ContiDaed. 

5.  When  a  redaction  of  speed  is  pxopoeed,  he  U  left  at  liberty  to  aot  as 

in  his  Judgement  the  good  of  the  senrice  and  the  interests  of  the 
public  may  demand,  withoat  any  limitation  upon  the  exercise  of 
his  authority.    Ihid. 

6.  Section  3962,  Bevised  Statutes,  makes  it  imperative  upon  the  Post- 

master-General to  deduct  from  the  pay  of  mail  contractors  the  price 
of  the  trip  where,  without  tuoit  on  their  part,  the  trip  is  not  per- 
formed.   276. 

7.  And  9embl9  that  the  section  has  the  same  effiBct  as  regards  the  pay  of 

companies  performing  '* recognized  service"  in  tiie  case  of  trips 
not  performed  by  such  companies.    Ihid, 

8.  The  Postmaster-General  may  require  flrom  the  bidder  for  a  mail  con- 

tract conformity  to  all  proper  and  reasonable  administrative  regu- 
lations of  the  Post-Offioe  Department ;  and  if  the  bidder  neglects 
to  conform  thereto,  his  bid  may  be  r^ected.    d85. 

9.  Case  of  a  material  change  by  erasure  and  interlineation  in  the  bid- 

der's bond,  where  no  attestation  by  a  witness  appears  thereon  that 
such  change  was  made  before  execution  of  the  bond,  considered. 
Ibid. 

10.  The  statutory  requirements  relative  to  bids  for  mail  contracts  (by 

which,  inter  aliOf  every  proposal  must  be  accompanied  by  bond 
with  sureties)  are  intended  to  protect  the  Government  against  im- 
position through  worthless  bids.    293. 

11.  Where  such  requirements  are  conformed  to  in  point  of  form,  but  the 

Postmaster-General  is  satisfied,  from  reliable  information,  that  the 
bond  is  wortUess  and  therefore  unacceptable,  he  may  and  should 
treat  the  bid  as  though  it  were  unaccompanied  by  a  bond.    Ibid. 
19.  Bemoval  of  an  assistant  postmaster.    475. 

13.  Suspension  of  a  postmaster.    /Md. 

14.  The  top  or  outside  of  a  letter-box,  attached  to  a  lamp-post,  is  not  an 

authorized  depository  for  mail-matter,  the  taking  of  which  there- 
from is  punishable  under  section  5469,  Revised  Statutes.    534. 

15.  Postal  notes,  under  the  act  of  March  3, 1863,  chapter  123,  are  required 

to  be  drawn  payable  only  at  the  office  selected  by  the  remitter.  620. 

16.  A  circular  of  the  World's  Dispensary  Medical  Association,  contem- 

plating the  sale  of  100,000  copies  of  a  certain  book  at  |1.50  per  copy, 
and  proposing  to  distribut-e  among  the  purchasers  a  large  amount 
out  of  the  proceeds  of  such  sale  in  sums  ranging  from  25  cents  to 
16^000  per  each  purchaser:  Held  to  be  unmailable  matter,  it  being 
manifestly  a  device  to  deceive  and  defirand  the  public.    624. 

POSTBiASTEB. 

See  CoMPSNaATEON,  14, 15, 16. 

POSTMASTER-GENERAL. 

See  Postal  Sbrvigb,  1, 3, 4, 5, 6, 8, 11. 
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POST-TRADER. 

1.  Where  one  person  had  been  appointed  post-trader  for  a  oertain  mili- 

tary post,  and  subseqaently,  on  a  change  in  the  location  of  the  post, 
another  person  was  appointed  post-trader  for  the  same  post :  Held 
that  as  the  law  allows  but  one  post-trader  to  be  appointed  for  a 
military  post,  the  second  appointment  mast  be  deemed  to  work  a 
revocation  of  the  first,  and  accordingly  that  the  last  appointee  is 
entitled  to  the  place.    424. 

2.  Under  section  3  of  the  act  of  Jnly  24, 1876,  chapter  226,  a  post-trader 

can  not  be  appointed  by  the  Secretary  of  War  excepting  on  the  rec- 
ommendation of  a  conncil  of  administration  appointed  by  the  com- 
manding officer  of  the  post,  yet  he  may  be  removed  by  the  Secretary 
withoat  the  concarrence  of  the  oounoil  of  administration  and  com- 
manding officer.    517. 

POTOMAC  RIVER  IMPROVEMENT. 

See  iMPBOVKiCBNT  OF  Navigablb  Watbrb,  4. 

POWER  OP  ATTORNEY. 
SeeClJkiifS,  10,11. 

PRESIDENT. 

1.  Power  of  the  President  nnder  the  act  of  Jnly  15,  1870,  chapter  294, 

to  drop  an  officer  from  the  rolls  of  the  Army,  considered.    13. 

2.  Neither  the  act  of  March  3,  1865,  chapter  79,  nor  that  of  Jnly  13, 

1866,  chapter  176,  applies  to  cases  expressly  and  speoifloally  pro- 
vided for  by  the  act  of  Jnly  15,  1870,  section  17.    Ibid. 

3.  The  President  has  no  power  to  retire  Lientenant-Colonel  Frenden- 

berg  with  the  rank  and  pay  of  colonel  of  infantry  ttom  the  data 
of  his  first  redremeot,  December  15, 1870.    60. 

4.  Mistakes,  if  any,  made  in  the  execution  of  an  act  which  is  sabse- 

qnently  repealed,  can  not  be  rectified  by  execntive  action  aflar 
snoh  repeal.    Ibid, 

5.  It  is  not  competent  to  the  President,  with  the  concurrence  of  the 

Senate,  now  (in  May,  1881)  to  reappoint  Rev.  Charles  M.  Blake  a 
post  chaplain  in  the  Army  as  of  the  28th  day  of  September,  1878, 
so  as  to  entitle  him  to  pay  from  that  date.  97. 
6b  The  President  has  power  to  direct,  by  an  executive  order,  the  manner 
in  which  shall  be  ascertained  and  determined  the  compensation 
for  property  taken  or  destroyed  in  the  construction  of  the  Missouri, 
Kansas  and  Texas  Railway  through  the  reservation  of  the  Chick- 
asaw and  Choctaw  tribes  of  Indians.    265. 

7.  The  President  has  power  to  designate  one  of  his  execntive  clerks  to 

sign  for  him,  and  in  his  name,  all  patents  for  land,  etc. ;  and  should 
an  exigency  of  the  public  service  require  it,  he  Is  authorized  to 
appoint  an  assistant  to  aid  in  performing  that  duty,  so  long  as  the 
exigency  exists.    305. 

8.  In  tbe  absence  of  any  act  of  Congress  or  constitntionai  provision 

conferring  upon  him  authority  so  to  do,  the  President  can  not  offi- 
cially consent  to  and  approve  the  erection  of  the  proposed  bridge 
across  the  Niagara  RItct.    523. 
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PRESIDENT— GontiDued. 

9.  The  President  has  no  power,  in  the  absence  of  a  treaty  provision,  to 
extend  to  a  foreign  goyernment  the  privilege  of  taking  the  testi- 
mony of  prisoners,  excepting  when  they  are  confined  in  prisons  of 
snch  of  the  Territories  as  are  not  invested  with  authority  to  regu- 
late the  prisons  within  their  limit,  and  in  the  prisons  of  the  Dis- 
trict of  Colnmbia;  and  then  only,  as  to  the  former  prisons,  with 
the  concurrence  of  the  Attorney-General,  and  as  to  the  latter 
prisons,  with  the  concurrence  of  the  supreme  court  of  the  Dis- 
trict. 565. 
See  Lands,  Public,  3, 4, 5, 6, 8, 10 ;  Pasdon,  1, 2. 

PROCESS. 

Writs  issued  by  the  courts  of  Minnesota  run  into  and  apoo  the  mili- 
tary reservation  of  Fort  Snelling,  in  that  State.    1. 

PROMOTION. 

See  Army,  13,  14, 25, 26, 27, 28 ;  MABimB  Cobps,  1, 2, 3 ;  Na rr,  4, 6, 13, 
14,15. 

PROPERTY  LOST  IN  THE  MILITART  SERVICE. 
See  Claims,  1,6,7. 

PUBLIC  LANDS. 

See  Lanim,  Public. 

QUARTERS,  COMMUTATION  FOR. 

1.  An  officer  in  the  enjoyment  of  quarters  in  kind  at  the  oommenoement 

of  leave  (cumulative)  taken  under  the  act  of  July  29, 1876,  chapter 
239,  does  not  become  entitled  to  commutation  upon  the  commence- 
ment of  the  leave.    41. 

2.  Nor  does  he  become  entitled  to  conmiutation  if,  during  snch  leave,  he 

voluntarily  abandons  the  use  of  the  quarters  in  kind ;  nor  if  he 
vacates  his  quarters  in  kind  at  the  command  of  his  superior ;  nor 
if  there  are  unoccupied  quarters  at  the  post  or  station  that  might 
properly  have  been  assigned  to  him  had  no  leave  been  granted. 
Ibid. 

3.  An  officer  of  the  Army  placed  on  waiting  orders  is  not  entitled  to  com- 

mutation for  quarters  under  the  praviw  in  section  9  of  the  act  of 
June  Id,  1878,  chapter  263.    169. 

4.  The  word  <*  places,''  as  used  in  that  jproviso,  comprehends  only  mili- 

tary posts  and  stations.    Ihid, 

5.  B.  was  in  the  military  service  as  a  surgeon,  under  contract  dated 

January  1,  1881,  and  on  duty  at  the  Washington  Arsenal,  District 
of  Colnmbia,  from  January  1  to  April  30, 1881:  HM  that  he  was 
entitled,  for  that  period,  to  the  oommuta^on  for  quarters  allowed 
by  law  to  an  assistant  surgeon  of  the  rank  of  first  lieutenant,  if  no 
public  quarters  were  available  for  his  accommodation.    461. 
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RAILROAD  TRANSPORTATION. 
See  Transportation. 

REDEMPTION  OF  CIRCULATION. 

See  National  Banking  Associations,  2,  3»  11. 

REFUND  OF  DUTY. 

See  Customs  Laws,  M,  *27,  28,  36 ;  Internal  Rbvsnub,  7. 

REGISTRY  OF  VESSELS. 

1.  A  vessel  bailt  in  the  United  States,  and  owned  wholly  by  citizens 

thereof,  is  entitled  to  be  registered  nnder  the  laws  of  the  United 
States,  although  she  may  have  formerly  belonged  to  oitizens  of  a 
foreign  country.    2bU. 

2.  A  registered  vessel  of  the  United  States,  wholly  and  continuously 

owned  by  a  eitizen  of  the  United  States,  does  not  forfeit  her  privi- 
leges as  such  by  having  been  employed  nnder  a  foreign  fli^  since  the 
rebellion.    443. 

3.  An  American-built  vessel,  wholly  and  continuously  owned  by  a  citi- 

zen of  the  United  States,  b:it  as  yet  unregistered,  may  be  admitted 
to  registry,  although  she  has  sailed  under  a  foreign  flag  since  the 
rebellion.    Ihid. 

REGULATIONS. 

See  Army,  13, 14 ;  Armtt  Rboulations  ;  CrviL  Serviob,  4. 

RELATIVE  RANK. 

See  Army,  5,  0,  7,  11,  12,  18,  19,  20,  21,  22;  Natal  Agai>bmt,2; 

Navy,  5. 

REPRIEVE. 

Upon  examination  of  the  papers  accompanying  an  application  made 
to  the  President  asking  for  the  appointment  of  a  commission  to  ex- 
amine and  consider  the  mental  condition  of  Charles  J.  Gnitean,  and 
praying  for  his  reprieve  pending  the  investigation :  Jdvised,  for 
reasons  stated,  that  the  application  be  not  granted.    394. 

RES  ADJUDICATA. 

See  Claims,  5;  Lands,  Pctbuc,  1. 

RESERVATION. 

See  Lands,  Pubuo,  3,  4,  5,  6,  7,  8,  10. 

RETIRED  LIST. 

See  Army,  2,  3, 24 ;  Navy,  2, 8, 9, 10, 15. 

RETIRED  OFFICERS  OF  THE  ARMT. 
See  Army,  3,4,23,24. 

RETIRED  OFFICERS  OF  THE  NAVY. 
See  Navy,  2,  9, 10, 13,  14,  16. 

REVENUE-CUTTER  SERVICE. 
See  Appointment,  7, 8. 
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BEVI8ED  STATUTES  CONSTRUED, 

Section  13 ^ 544 

Seetioo  ftH.  ^.,.. ....419 

Section  30 419 

Section  101 ^ 210,525 

Section  163^ 622,023 

Section  107 022 

Section  177 530,536 

Section  178 530,530 

Section  179 530,536 

Section  180 530,536 

Section  184 247 

Section  186 247 

Section  191 237,239 

Section  221 146 

Section  223 146 

Section  233 237 

Section  236 441,442 

Section  248 236 

Section  255 125,219 

Section  268 238 

Section  260 236,237 

Section  273 236 

Section  277 341 

Section  297 441 

Section  321 113 

Section  344 114 

Section  356 358 

Section  379 143 

Section  396 293 

Section  420 155 

Section  421 155,649 

Section  422 155 

Section  441 206,392 

Section  450 305 

Section  451 306 

Section  455 210 

Section  461 210 

Section  471 210,340 

Section  481 206,208,210 

Section  483 207 

Section  487 207 

Section  790 530 

Section  827 479 

Section  847 247 

Section  866 248 

Section  866 248 

Section  860 54 
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Page. 

Section  989 336,337 

Section  1094 146,359 

Section  1104 47 

Section  1108 47 

Section  1111 149 

Section  1112 149 

Section  1118 149 

Section  1119 194 

Section  1132 198 

Seetioall93 3,466 

Section  1194 198 

Section  1195 147 

Section  1196 147 

Section  1204 66, 67, 466, 572. 611 

Section  1206 571,572,57? 

Section  1207 572,573 

Section  1209 40 

Section  1212 40 

Section  1219 12, 35, 53, 196, 199, 

363,364,403,404 

Section  1229 20 

Section  1230 20 

Section  1259 450 

Section  1261 43 

Section  1262 95 

Section  1263 95 

Section  1272 390 

Section  1273 462 

Section  1289 462 

Section  1292 12,405 

Section  1313 359 

Section  1325 68,69 

Section  1333 359 

Section  1336 3P9 

Section  1370 49 

Section  1371 49 

Section  1399 103 

Section  1401 103 

Section  1412 189,399.400,556 

Section  1413 l-i6,127 

Section  1443 128, 154. 182 

Section  1444 182 

Section  1448 128.181 

Section  1453 182 

Section  1455 181 

Section  1457 155 

Section  1458 23 
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Page. 

Seotion  1460 495, 496, 498, 499 

Section  1461 36,38,39,496,498 

Section  1462 39 

Section  1463 39 

Section  1464 39 

Section  1465 39 

Section  1472 155,156 

Section  1473 155 

Section  1474 37 

Section  1475 37 

Section  1476 37 

Section  1478 126,127 

Section  1480 50,51,127 

Seotion  1483.   119,193 

Section  1485 57 

Section  1486 56,57,58 

Section  1493 118 

Section  1506 22,76,77 

Section  1516 497 

Seotion  1521 193 

Section  1528 103 

Section  1556. ..  126, 332, 556, 559, 560 

Section  1557 332 

Section  1558 332,559,560 

Section  1561 320,331,498 

Section  1562 332 

Seotion  1565 156 

Seotion  1588..  .154, 156, 180, 182, 498 

Seotion  1589 499 

Section  1590 498 

Seotion  1591 37,496,496,499 

Section  1608 149 

Section  1610 149 

Section  1622 119 

Section  1624 22,332 

Seotion  1753 623 

Section  1754 195 

Seotion  1756 163,419 

Seotion  1761 153,521 

Section  1763 685 

Seotion  1765 323.685 

Section  1766 31,429,607,678 

Section  1768 476 

Section  1781 420 

Seotion  1782 420 

Section  1786 420 

Section  1841 649 


REFERRED  TO,  ETC.— Conf  d. 

Pageu 

Section  1843 649 

Section  1864 623 

Seotion  1875 649 

Section  1876 649 

Seotion  1893 496,565 

Section  1955 582 

Seotion  2031 684 

Section  2045 392 

Section  2094 74 

Section  2103 445,446 

Section  2104 446 

Section  2133 m .....260 

Section  2145 567 

Section  2146 667,568 

Section  2154 569 

Section  2156 569 

Seotion  2165 534,535 

Seotion  2174 534,535 

Seotion  2238 161 

Section  2290 161 

Section  2291 161 

Seotion  2297 162 

Seotion  2318 231 

Section  2319 231 

Section  2320 232 

Seotion  3322 232 

Section  2324 232 

Seotion  2392 249,250 

Section  2449 1...408 

Seotion  2461 283,592 

Section  2462 283 

Seotion  2463 283 

Seotion  2479 28 

Seotion  2482 28 

Section  2497 83 

Seotion  2500 583 

Seotion  2504 105,338,614 

Seotion  2613 476 

Seotion  2621 685 

Section  2637 685 

Seotion  2733 68E 

Seotion  2736 685 

Section  2749 533 

Seotion  2751 533 

Section  2785 275 

Seotion  2809 82, 84 

Seotion  2841 275 
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P«ge. 

Seotion2843..^ 275  Section 

Section  2845 275  Section 

Section  2849 275  Section 

Section  2853 275  Section 

Section  2854 275  Section 

Section  2859 683  S<>ction 

Section  2868 83  Section 

Section  2873 H4  Section 

Section  2874 83  Section 

Section  2900  ..  268, 269, 272, 274, 275  Section 

Section  2905 ....638,639  Section 

Section  2906 107, 272, 274*  Section 

275,6:^8,639  Section 

Section  2907 273, 274, 275, 628  Section 

Section  2908 268, 273, 274,  Section 

275,276,638  Section 

Section  2931 336,337,642,643  Section 

Section  2970 580,651  Section 

Section  2971 650,651,652,  Section 

65b,  654, 655  Section 

Section  2972 654,a'V5  Section 

Section  2077 652,653,655  Section 

Section  3011 143  Section 

Section  3012^ 336,642,643  Section 

Section  3013 337  Section 

Section  3017 653  Section 

Section  3088 83  Section 

Section  3120 435  Section 

Section  3176 433,434,435  Section 

Section  2320 500  Section 

Section  3229 214  Section 

Section  3330 580  Section 

Section  3395 113  Section 

Section  3396 113  Section 

Section  3397 112,113  Section 

Section  3406 112, 113, 114  Section 

Section  3408 540,542  Section 

Section  3409 540,543  Section 

Section  3414 540,543  Section 

8ection3415 540,543  Section 

Section  3424 113  Section 

Section  3445 114  Section 

SecUon3446 111,114  Section 

Section  3469 214  Section 

Section  3477 266,545,548,  Section 

549,550.551  Section 

Section  3483 90,91  Section 

272— VOL  xvn 47 


Page. 

3585 123,145 

3586 123 

3588 123 

3689 123 

3617 593 

3618 481,482,532 

3623 576 

3624 5n 

3648 431 

3654 219,220 

3657 124 

3668 125 

3660 234 

3672 234 

3673 236 

3675 238 

3678 481,576 

M2 

73 

3709 85,86,385 

3738 342,343,347 

3739 292 

3742 292 

3749 101 

3836 475 

3894 79,81 

3915 255 

78,81 

79,^0 

3949 294 

3960 166 

3961 106,241 

3962 277,278,279 

4027 78 

4028 621 

4041 78,79,80,81 

4057 488 

4078 675 

4131 534 

4132 287,444 

4133 444 

4134 444 

4135 444 

41-36 287.444 

419K 83 

4197 83 

4219 120,121 
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Section  4290 389 

Seotioii4347 388,389,681 

Section  4371....* 388,389,390 

Section  4409 628,629,830 

Section  4450 689,630 

Section  44S2 eSO 

Section  4464 599 

Section  4469 699 

Section  4692 468 

Section  4693 359, 468 

Section  4696 401 

Section  4698 328 

Section  4702 339 

Section  4707 468 

Section  4709 356 

Section  4713 222,223 

Section  4714 356 

Section  4715 416 

Section  4718. . .  191, 440, 441, 442, 610 

Section  4720 222 

Section  4725 222,223 

Section  4846 340 

Section  4748 340 

Section  4751 . .  .283, 285, 592, 593, 594 

Section  4768 ...340 

Section  4778 649 

Section  4779 340 

Section  4781 234 

Section  4784 340 

Section  4786 340 

Section  4789 235 

Section  4791 234 

Section  4816 449,451 

Section  4818 167 

Section  4820 191 

Section  4861..: 211,213 

Section  4883 207 

Section  4909 207 

Section  4910 207 

Section  4911 207,208 
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Pugcw 

Section  5133 289 

Section  5139 289,291,292 

Section  5142 289,291 

Section  5146 289 

Section  5154 292 

Section  6159 409 

Section  5160 409 

Section  5200 472,474 

Section  5202 472,474,476 

Section  6208 472 

Section  6214 640 

Section  5215 540 

Section  5216. ...« 540 

Section  6217 640 

Section  6220 409 

Section  5222 123 

Section  5224 183,409 

Section  5226 123 

Section  5227 123 

Section  5228 123 

Section  6229 123 

Section  5234 47^,474 

Section  5260 512,613 

Section  5261 512 

Section  5270 185 

Section  5272 186 

Section  6286 243 

Section  5287 243 

Section  6292 120, 121 

Section  6293 120,121,435 

Section  5298 243,244,334,335 

Section  5300 243.244,335 

Section  6450 420 

Section  5461 420 

Section  6469 625 

Section  6500 420 

Section  6601 420 

Section  6539 665 

Section  6696 463. 633 

Section  6697 634 


SAVANNAH  RIVER  IMPROVEMENT. 

See  iMPROvmsNT  of  Navioablb  Watbbs,  5. 


SCHOOL-FARM  XANDS,  PROCEEDS  OP. 
See  Tbust  FtmDS. 


INDEX.  739 

SEABiEN. 

See  Shipping,  1. 

SEA  SERVICE. 

See  Navt,  11, 18. 

SECRETAKY  OF  THE  INTERIOR. 

See  Indian  In8PBCTor;  Indians  and  Indian  Lands,  1,  7,  11;  In- 
dian Trust  Funds;  Patents  vor  Invbntions. 

SECRETARY  OF  THE  TREASURY. 

See  Compromise;  Customs  Laws,  4, 14,  27,  28,  36;  Internal  Rbv- 
■NUB,  4 ;  Tkust  Funds. 

SECRETARY  OF  WAR. 

See  CouRT-liARTiAL,  1;  Post  Trader,  2;  Soldiers'  Home,  2. 

SENTENCE  OF  COURT-MARTIAL. 

See  Court-Martlal,  2,  3;  Natt,  3 ;  Pardon,  1,  2. 

SET-OFF. 

Where  moDey  was  paid  by  a  United  States  marshal,  ander  a  mis- 
take of  fact,  to  a  person  who  subsequently  became  an  officer  in  the 
postal  service:  Held  that,  the  latter  being  in  arrears  to  the  United 
States  for  the  amonnt  so  paid,  it  may  be  set  off  against  his  compen- 
sation as  such  officer.    677. 

SETTLEMENT  OF  ACCOUNT. 

See  Accounts  and  Agcountinq  Officers,  4. 

SHIPPING. 

1.  An  alien  seaman,  though  he  has  declared  his  intention  to  become 

a  citizen  of  the  United  States,  and  has  served  three  years  on  vessels 
of  the  United  States,  is  ineligible  to  the  position  of  an  officer  of  an 
American  vessel.    For  that,  fnll  citizenship  is  required.    534. 

2.  On  application  of  the  master,  the  American  brig  Mary  C,  Camerff, 

while  lying  at  a  Colombian  port,  was  surveyed  and  coudemned  as 
nnseaworthy  by  the  port  officers.  Meanwhile  the  United  States 
consul  summoned  a  committee,  which  also  surveyed  the  vessel, 
and,  finding  her  nnseaworthy,  recommended  a  sale  for  the  benefit 
of  all  concerned.  But  prior  to  the  last  survey  the  master  notified 
the  consul  that  he  abandoned  the  vessel,  and  thereupon  lefl  the 
port:  Advised  that,  in  the  case  stated,  the  consul  is  without  au- 
thority to  sell  the  vessel,  but  should  notify  the  owners  of  the  con- 
dition of  their  property,  and  in  the  mean  time  take  care  of  it.    &52. 

3.  A  tug-boat,  used  for  the  purpose  and  in  the  manner  stated  in  the 

opinion,  can  not  be  called  a  ''passenger  vessel "  or  **  vessel  carrying 
passengers,''  within  the  provisions  of  section  4464  to  4469  Bev. 
SUt.    599. 

SIGNAL  CORPS. 

See  Army,  15, 16 
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SOLDIERS'  HOME. 

1.  The  Soldiers'  Home  is  not  entitled  to  bonuty  land-warrants  belonging 

to  the  estates  of  deceased  soldiers  which  remain  nnclalmed  for  the 
period  of  three  years  after  their  decease.    157. 

2.  In  passing  upon  reoommendationii  made  by  the  Board  of  Commission- 

ers of  the  Soldiers'  Home  nnder  section  4816  Rev.  Stat.,  the  Secretary 
of  War  is  invested  with  a  discretionary  power  to  appiOTe  or  dis- 
approve the  same.    449. 

SOUTH  PASS  OF  THE  MISSISSIPPI. 

See  Improvbmbnt  of  Navioablb  Wateb8,2. 

SPANISH  CLAIMS  UNDER  TREATY  OF  1819. 
See  Claims,  17, 18, 19. 

STATE  PROCESS. 
See  Process. 

STATE  TAX. 

See  Tax  Libn. 

STATUTES,  INTERPRETATION  OP. 

1.  The  appropriation  made  by  the  act  of  March  3, 1861,  chap.  133,  '^  for 

the  purchase  of  a  snitable  site  in  the  city  of  Washington  for  the 
erection  of  a  brick  bailding  to  be  need  and  occnpied  by  the  Pension 
Bnrean,"  etc.,  is  to  be  constrned  as  applying  solely  to  the  purchase 
of  a  site.  The  language  of  the  claose  contains  no  ambigaity  nec- 
essarily giving  rise  to  the  inference  that  Congress  intended  it  to 
embrace  more  than  its  terms  express.    63. 

2.  The  appropriation  made  by  the  act  of  Jnne  16,  1880,  chap.  235,  "  f6r 

the  expenses  of  the  Geological  Snrvey,  and  the  classification 
of  the  public  lands,  and  examination  of  the  geological  stmetnres, 
mineral  resources,  and  products  of  the  national  domain,  to  be  ex- 
pended nnder  the  direction  of  the  Secretary  of  the  Interior, "  is  not 
applicable  to  the  payment  of  rent  of  the  building  in  Washington, 
D.  C,  leased  from  Dr.  J.  W.  Bnlkley,  July  9, 1880,  and  used  as  offices 
for  the  Geological  Survey.    87. 

3.  That  appropriation  not  being  "  in  terms"  made  for  the  rent  of  any 

building  or  part  of  any  building  in  the  District  of  Columbia  to  be 
used  by  the  Geological  Survey,  and  no  provision  therefor  being 
made  elsewhere,  the  lease  of  July  9, 1880,  was  forbidden  by  the  act 
of  March  3, 1677,  chap.  106,  and  is  void.    Ibid. 

4.  The  power  given  the  Commissioners  of  the  District  of  Columbia  by 

the  sixth  section  of  the  act  of  March  3, 1881,  chap.  134,  "to  sell  to  the 
highest  bidder  at  public  auction  "  all  the  right,  title,  and  interest 
of  the  United  States  in  and  lio  a  certain  lot  of  ground  situated  in 
the  city  of  Washington,  carries  with  it  authority  to  make  a  con- 
veyance to  such  bidder,  as  an  incident  to  the  execution  of  the  power. 
100. 
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5.  The  appropriation  made  by  the  act  of  March  3, 1881,  obap.  135,  in  the 

provision  aathorizing  the  creation  of  a  board  of  Army  officers  to 
make  examinations  of  improvements  of  heavy  ordnance  and  pro* 
jectiles,  is  applicable  to  expenses  necessarily  incnrred  by  the  board 
in  performing  the  duties  devolved  thereon,  among  which  the  act- 
ual and  necessary  expenses  of  its  members  for  board  and  lodging 
and  for  traveling  while  so  engaged  can  be  fairly  included.    252. 

6.  The  authority  given  by  the  act  of  April  11,  1882,  chap.  75,  ''to  jmr- 

eluue  a  site"  for  a  public  bnilding  to  be  erected  at  Minneapolis, 
Minn.,  does  not  include  authority  to  acquire  such  site  by  condem- 
nation under  the  eminent  domain  power  of  the  United  States.    509. 

7.  Construction  of  the  act  of  July  15,  1882,  chap.  2J4,  *<to  increase  the 

water  supply  of  the  city  of  Washington,"  etc.  587. 
See  Appointmbnt;  Army;  Army  Rboulations;  Chinbsb  La- 
bors s;  Civil  Sbrvicb;  Claims;  Compensation;  Contract; 
Customs  Laws;  District  of  Columbia;  Eioht-Hour  Law; 
Improvbmbnt  of  Navioablb  Watbrs;  Indians  and  Indian 
Lands;  Indian  Schools;  Indian  Trust  Funds;  Intbrnal 
Rbvbnub  ;  Land-Gbant  Railroads  ;  Lands,  Public  ;  National 
Banking  Associations  ;  Navy  ;  Officer  ;  Official  Envblopb; 
Pbnsion;  Possb  Comitatus  ;  Postal  Sbrvicb  ;  Post  Tradbbs; 
President;  Quarters,  Commutation  for ;  Rbvised  Statutes, 
btc.  ;  Ter  itories  ;  Trust  Funds. 

SUBLETTING  CONTRACT. 
See  Contract,  8,  9. 

SUITS  IN  REVENUE  CASES. 
See  Customs  Laws.  3,  4. 

SUPERVISING  INSPECTOR. 

See  Inspection  of  Steam- Vessels. 

SUPPLIES  FOR  THE  PUBLIC  SERVICE. 

1.  No  legal  obstacle  exists  to  re-imbursing  the  appropriation  for  the 

Navy  Department  from  the  appropriation  for  the  Revenue  Marine 
Service  with  the  cost  of  such  heavy  ordnance  and  ordnance  stores 
as  may  be  furnished  by  that  Department  to  be  used  in  said  serv- 
ice.   480. 

2.  Where  one  Department  receives  from  another  Department  supplies 

which  are  within  the  scope  of  appropriations  belonging  to  each  a 
re-imbursement  of  the  appropriation  of  the  one  from  the  appropria- 
tion of  the  other,  of  the  cost  of  such  supplies,  is  not  a  violation  of 
section  3678  Rev.  Stat. ;  nor  do  the  provisions  of  section  9618  Rev. 
Stat,  apply  to  such  case.    Ihid. 

SWAMP.LAND  GRANT. 

See  Lands,  Pubuc,  1. 
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TAX  LIEN. 

Where  the  title  tolmdin  Clnoiniubti,  Ohio,  wm  Mqniied  bjtiie  United 
Btfttea  by  oondemiifttion,  and  Jariedietion  over  the  land  ao  neqnired 
waa  ceded  to  the  United  SUteo  by  the  Bute :  HM  that  taxes  there- 
tofore aneased  npon  the  land  by  the  eity  aothoritiee,  and  remain- 
ing unpaid,  ceaaed  thereafter  to  be  a  lien  npon  the  land,  and  did 
not  become  a  proper  charge  against  the  United  States.    44. 

TEMPORART  APPOINTMENT. 
See  AppoumixiiT,  4. 

TERRITOBIEB. 

Pecsons  appointed  under  t)ie  bigamy  act  of  March  88, 1888,  chap.  47, 
section  9,  to  perform  the  datiea  of  the  registration  and  election  offi- 
cea,  thereby  declared  vacant,  have  authority  to  adminiater  all  oatha 
which  the  former  incambenta  of  theae  offlcea  were  authorised  to 
adminiater  in  the  performance  of  the  dutiea  thereof.    314. 

TE8TIM0NT  OF  PRISONERS. 
See  Prbsidkmt,  9. 

TIMBER  DEPREDATIONS. 

See  Lands,  Pubuo,  11, 12, 15. 

TIME,  CHANGE  OF. 

A  change  of  time  at  Waahington,  D.  C,  by  adopting  theoerenty-flfth 
meridian  in  lieu  of  the  true  meridian  at  that  place  (being  a  change 
of  eight  minutea  and  twelve  aeconda),  can  not  be  effected  by  mere 
executive  authority.  It  can  only  be  done  by  appropriate  legiala- 
tion.    619. 

TONNAGE  DUES. 

1.  The  "  tax  of  fifty  centa  per  ton  "  impoaed  by  aection  4219  Rev.  Stat.,  aa 

amended  by  the  act  of  Febraary  27, 1877,  chap.  89,  ia  not  ApenaUjf 
capable  of  being  remitted  by  the  Secretary  of  the  Treaanry  under 
aeotiona  5292  and  5893  Rev.  Stat.    120. 

2.  A  foreign  veaael,  i.  e.,  one  belonging  wholly  or  in  part  to  a  anbject  of 

a  foreign  power,  is  not  liable  to  the  penal  tax  prescribed  in  section 
4371  Rev.  Stat.  This  tax  applies  exclusively  to  vesaels  belonging 
to  citizens  of  the  United  States  which  are  capable  of  being  and 
should  be  enrolled  and  licensed.    388. 

TRANSPORTATION. 

Under  sections  5260  and  5261  Rev.  Stat.,  it  is  sufficient  if,  previous  to 
the  payment  of  claims  for  freight  and  transportation  over  the  rail- 
roads of  companies  to  which  the  United  States  have  issued  bonds, 
the  law  applicable  thereto  has  been  ascertained  by  a  judgment  of  the 
Court  of  Claims,  or,  upon  appeal,  of  the  Supreme  Court.  Where  the 
law  is  thus  ascertained  in  one  case,  it  may  be  acted  upon  in  all  similar 
\  without  fhrther  litigation.    512. 
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TRAN8P0BTATI0N  OF  THE  MAIL. 

Bee  Contract,  1, 8, 9, 10, 11 ;  Postal  Sbrvicb,  3, 4, 5. 

TBAYEUNG  ALLOWANCES 

Tnveling  allowancea,  at  anihoriMd  by  pAragraph  2280,  Regalatione 
of  1881,  can  be  lawfully  paid  a  oontraot  Burgeon  where  they  oon- 
stitate  part  of  the  oontraot.    461. 

TBEA6UBT  WABBAITT. 

See  Acoouins  and  Acoountino  Ovficbks,  1. 

TBEATIES  WITH  FOBEIGN  GOVEBNMENTa 

1.  The  tariff  on  stataary  and  other  works  of  art  oonsidered  in  oonneo- 
tion  with  the  treaty  of  1871  between  the  United  Btates  and  Italy. 

3.  The  treaty  makes  no  provision.  In  letter  or  spirit,  as  regards  the  im- 
portation, exportation,  or  prohibition  of  articles,  the  produce  or 
manufiftotnre  of  Italy,  where  dealt  in  by  Italian  citizens  residing  in 
Italy,  excepting  that  such  importations,  etc.,  shall  be  npon  as 
favorable  a  footing  as  like  oommerce  by  English,  French,  German, 
or  other  foreign  ci  tizens  whatsoever.    Ihid. 

3.  In  the  administration  of  the  tariff  there  has  been  dne  observance  of 
the  legal  rights  of  Italian  oltisens,  arising  either  nnder  said  treaty 
or  onder  statute  provisions  of  Cougreas.    lUd, 

TBEATIES  WITH  INDIAN  TBIBE8. 

See  Indians  and  Indian  Lands,  1, 2, 5, 7, 14, 15. 

TBU8T  FUNDS. 

The  investment  of  trust  fhnds  (money  derived  from  the  sale  of  sohool- 
larm  lands)  made  by  the  Secretary  of  the  Treasury,  under  the  pro- 
visions of  the  act  of  March  3, 1873,  chap.  SMSO,  and  section  3  of  the  act 
of  May  7,  1878,  chap.  96,  in  5  per  cent,  bonds  of  the  United  SUtes, 
which  have  since  been  called  for  payment,  may  be  continued  by  him 
in  the  same  bonds  at  3}  per  centnmi  in  accordance  with  the  cir- 
cular of  the  Treasury  Department  of  May  12,  1881,  or  he  is  at  lib- 
erty to  pay  off  such  bonds  and  invest  the  proceeds  in  any  other 
bouds  of  the  United  States  for  the  benefit  of  the  trusts  mentioned 
in  the  provisions  aforesaid.  217. 
See  Indian  Tbust  Funds. 

UNION  PACIFIC  BAILWAY  COMPANY. 

The  allowance  made  to  the  Union  Pacific  Bailway  Company  for  special 
service,  to  be  paid  out  of  the  so-calleil  **  special-facilities"  appro- 
priation, can  not  lawfhlly  be  paid  to  the  company  in  cash,  but 
must  be  retained  and  applied  as  directed  by  section  2  of  the  act  of 
May  7,  1878,  chap.  90.    393. 

UNION  PACIFIC  BAILBOAD  COMPANY,  EASTEBN  DIVISION. 
See  Land-Grant  Bailroads,  1,2. 


744  INDEX. 

U.  8.  ATTORNEY. 

See  District  Attornbt. 

U.  S.  C0BIMIS8I0NER. 

See  Compensation,  6 ;  Official  Entslofb,  1. 

UNMAILABLE  MATTER. 

See  Postal  Sbryicb,  16. 

UTAH. 

See  Tbbritoriss. 

UTE  INDIANS. 

See  Indians  and  Indian  Lands,  8, 9, 11. 

VACANCY  IN  OFFICE. 

See  Appointment,  4, 9, 10. 

VESSEL. 

See  Registry  of  Vessels  ;  Shipping. 

VESSEL  OF  THE  UNITED  STATES. 
See  Shipping. 

WASHINGTON,  D.  C. 

See  District  of  Columbia  ;  Statutes,  Interpretation  of,  7 . 
Time,  Change  of. 

WITHDRAWAL  FOR  EXPORTATION. 

See  Customs  Laws,  16 ;  Internal  Revenub,  11. 

WITHDRAWAL  OF  CIRCULATION. 

See  National  Banking  Associations,  1. 

WITHHOLDING  PAY. 

See  Compensation,  3;  Contract,  4. 

WITNESS. 

See  Compensation,  6 ;  Court-Martial,  11, 12. 

WORKS  OF  ART. 

See  Treaties  with  Foreign  Governments,  1,2. 
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